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of the deceased—Delay of more than 2 years— 
Application allowed—Whether valid—“ Suffi- 
cient cause’? —To be liberally construed—High 
Court not to interfere with the discretion exer- 
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ACT (IV OF 1938), S. 20—Execution—Applica- 
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.. 424 


———S,. 43—Estoppe] feeding the grant .. 59 


. A—Mortgages—Suit to enforce 
his mortgage by 5th mortgagee—4th defendant 
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aside abatement and bring on record the L.Rs. 
of the deceased—Delay of more than 2 years 
—Application allowed—Whether valid— 
“Sufficient cause’’—To be liberally construed— 
High Gourt not to interfere with the discretion 
exercised by lower appellate Court .. 14 


—~——S. 5—Landlord and tenant—Petition 
for eviction—Eviction ordered—Appeal—Delay 
in filing—Application under Limitation Act to 
condone delay—Appellate Authority under 
Rent Covtro] Act—Whether can condon 
delay je 2 


——S. 14—Time spent in prosecuting pre- 
vious proceedings bona fide—Exclusion .. 12 


MADRAS CITY MUNICIPAL CORPORA- 
TION ACT (IV OF 1919), Ss. 86, 91—Order 
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MADRAS CITY MUNICIPAL CORPN. ACT 
— (Gonid.) 

of Commissioner of Corporation—Recovery of 

tax from employee who failed to collect the 

arrears of tax—Whether valid = 17 


MADRAS CITY POLICE ACT (III OF 1888), 
—S. 63—Employees of State Bank—Presevt 
in the premises after office-hours—Permitted by 
watchman—Entry lawful and cannot be said 
10 be an offence .. 10 


MADRAS CITY TENANTS PROTECTION 
ACT (XTX OF 1955), S. 2 (4)—Suit for recovery 
of possession—Assignee from tenant—Whether 


protected—Superstructure  assigned——Original 
‘enant not entitled for compensation for super- 
structure ao A 


MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 354—Suit for refurd of 
tax—Levy of tax by Municipality— Jurisdiction 
of civil Court—Whether can interfere—Basis of 
assessment questioned 5 


MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XXI 
OF 1959), S. 41—Minor Inam—Lease of land 
for five years with option for renewal—Whether 
void—tInterpretation of Statutes is. EL 


MORTGAGE—Suit on—Right of redemption 
— Amount dne on demand according to deed— 
When money becomes due—Limitation Act 
(XXXVI of 1963), Art. 63 yisere 3 


MOTOR VEHICLES ACT (IV OF 1939), 
S. 96 (2) (b) (i)—Motor Accident—Vehicle 
Insured—Used for hire—Insurance Company 
—Not liable for compensation . 15 


NEGOTIABLE INSTRUMENT—Promissory 
note—Endorsement in—Impugned as not 
genuine—Application to send the document 
to handwriting expert—Dismissed by trial 


Court—Whether correct .. 12 
PARTNERSHIP—Settled account—When can 
be reopened .. 16 


PRESIDENCY TOWNS INSOLVENCY ACT 
(III OF 1909), S. 17—Tamil Nadu Buildings 
(Lease and Rent Control) Act (XVTII of 1960), 
S. 2 (&)—Lease of premises for twelve years— 
Tenant adjudicated insolvant—Lease period 
not expired—Official Assignee appointed interim 
receiver—Possession continuing with tenant 
after expiry of term—Right of tenant—Protec- 
tion persona] to him—Not vested with Official 
Assignee .. 19 


SUCCESSION ACT (XXXIX OF 1925), 
S. 214 (1)—Execution proceedings—Death of 
decree-holder—Succession certificate whether 
necessary to continue proceedings, we B 


TAMIL NADU AGRICULTURISTS RELIEF 
ACT (IV OF 1938), S. 20—Execution of decree 
—Application for stay under S. 20 of Act IV of 
1938—Applicant whether agriculturist entitled 
to benefits—Decided by the executing Court 
against the applicant—Revision—Scope of 
enquiry under S. 20 . 13 


———as amended by Act (VIII of 1973), 
Ss. 4, 20—Amount borrowed from bank prior 
to Ist March, 1972—Decree in favour of Bank 
—Execution— Application under S. 20 by debtor 
for stay of execution—Dismissed—P ovisions. 
of the Act not applicabje to debts due to Bank— 
Contention by debtor that Act VIII of 1973 
did not apply to the case—Whether correct. 

~ 15 


——s, %3-C—Application to set aside sale— 
Execution—Court sale—Application to set aside 
sale after 90 days but before confirmation— 
Whether within time—Whichever in alr 
Meaning of 6 


TAMIL NADU BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
Ss. 2 (2), 14 (1) (6)—Petition for eviction— 
Tenant occupying a portion—Demolition and 
Treconstruction—Wehther can be applied to a 
portion of a building—Petition whether main- 
tainable—Part of a building is also building A 
| 1 


Ss. 14, 18-A—Application by landlord— 
Repairs to be carried out—Whether vacation by 





tenant § mecessary—Appellate Authority— 
Whether can appoint a Commissioner for 
parfose « 9 





(as amended by Act XXIII of 1973), 
S. 25 (2), Proviso—Revision to High Court— 
Delay of 58 days—Whether can be condoned 

. 19 
TAMIL NADU CITY TENANTS, PROTEC- 
TION ACT (HI OF 1921), S. 9—Application 
by tenant—Tenant’s entitlement recognised— 
Date for fixation of price of land—Date when 
the *tenant’s entitlement to compensation is 
first recognised e 9 


TAMIL NADU [CO-OPERATIVE SOCIE- 
TIES ACT (LHI OF 1961), S. 73—Election of 
Panchayatdars—Dispute—Estoppe}—Conduct of 
First respondent whether can be pleaded against 
statute—Limitation—Rule cannot prescribe 
when the Act has uot prescribe—Tami] Nadu 
Co-operative Societies Rules (1963), Rule 30 
(15) . 18 


TAMIL NADU COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), Ss. 12, 
18—Suit for partition—Creditors of father 
impleaded—Court-fee payable—Declaration by 
Court—Subsequent decision of Supreme Court 
—Application for review—Whether maintain- 
able zo 5 


ad 


GENERAL INDEX 3 


TAMIL NADU COURT-FEES ETC. ACT— 
(Contd.) 


S. 52—Suit for recovery of money— 
‘Dismissal—Appeal—Coourt-fee to be paid on 
appea}-—Interest pendente lite to be included 

re 5 





TAMIL NADU CULTIVATING TENANTS 
ARREARS OF RENT (RELIEF) ACT (XXI 
“OF 1972), S. 3—Application by tenant for bene- 
fits under the Act—Tenant in arrears—Period 
for filing application already expired—Court 
whetaer has power to extend the time for pay- 
ment of arrears—Tenant whether entitled to 
‘benefits under the Act a 9 


TAMIL NADU CULTIVATING TENANTS 
PROTECTION ACT (XXV OF 1955), S. 3 
(3)— Tami] Nadu Act (XXI of 1972), S. 3 (1) 
{a)—Application by tenant depositing rent under 
Act (KXV of 1955)—Pending application Act 
{XXI of 1972) coming into force—Ora] appli- 
ation by tenant in Court invoking Act (XXI 
of 1972)—Authorised officer converting the 
application into one filed under Act (XXI of 
1972)—Whether valid. «es 1 


TAMIL NADU HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT 
(XXII OF 1959), S. 45—Temple—Executive 
‘Officer appointed by Commissione:—Validity 
—Subject to-such conditions as may be pres- 
-cribed’*—Meaning of . A 


——-. 63 (a)—Constitution of India (1950), 
Art. 26—Suit for declaration—Temple—Right 
to manage—Whether vested with a particular 
ccommunity—Whether maintainable—“In ac- 


TAMIL NADU H.R. & C.E. ACT—(Contd.) 


cordance with law’’—Meaning of—Right 
vested in a particular community—Whether can- 
be taken away—Constitution of India, Article 
26 se 3 


TAMIL NADU LAND REFORMS (FIXA- 
TION OF CEILING ON LAND) ACT (LVII 
OF 1961), S. 74 as amended by Tami] Nadu 
Act XLI of 1971—Land holding—Fixation of 
ceiling limit— Pasture land—Originally exempted 
—Landlord filing return—Exemption taken 
away by Act XLI of 1971—Authorised Officer 
applying provisions of the amending Act— 
Whether correct . 7 


TAMIL NADU MOTOR VEHICLES (TAX- 
ATION) ACT (XIII OF 1974), S. 3, Item 7 of 
the Schedule—Stage carriage operator—Vehicle 
lying idje—Not covered by permit—Issue of 
demand for tax by R.T.O.—Whether valid 

. H 


TEMPLE—Suit for declaration—Whether pri- 
vate or public—Characteristics of private temple 
—Grant of two acres of land by stranger— 
Whether alters the Character of endowment— 
Presence of worshippers on certain occasions— 
Not conclusive that public had ingress .. iI 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 111 (¢)—Joint lessees of land—Sur- 
render of lease by one eon a for 


permanent injunction 1 
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UMPORT OF SECTION 23-C OF ACT | 
{IV OF 1938) 


By 


IP.S. SUBRAHMANIAN, B. COM., B.L., 
„Advocate, Vellore, North Arcot 


“The recent decision of N.S. Ramaswamy, 


J-, in R.Dharmarajan v. Nagalinga Khandiar 


-and another1, holding that section 23-C of 
the Tamil Nadu Agriculturists Relief 
Act (IV of 1938) is inapplicable to execu- 
tion sales conducted after the commence- 
ment of the Tamil Nadu Agriculturists 
Relief (Amendment) Act, 1972 is. 
bound to have serious repercussions with 
the judgment-debtors being denied pri- 
vileges which the legislature has granted 
through the passing of the Act VIII of 


1973- 


Section 23-C of the Act IV of 1938 as 
amended by Act VIII of 1973 runs ag 
follows: ° . e 


** Where in execution of any decree, any 
immovable property in which any person 
entitled to the benefits of the Tamil Nadu 
Agriculturists Relief (Amendment) Act, 
1972, had an interest, has been sold or 
foreclosed on or after the 1st -March, 
1972 and the sale has- not been confirm- 
ed before the publication of the said Act 
in the Tamil Nadu Government Gazette, 
or ninety days have not elapsed from the 
confirmation of the sale or from the fore- 
closure, at such publication, then, not- 
withstanding anything contained in the 
Limitation Act, 1963 (Central Act 
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XXXVI of 1963), or in the Code of 
Civil Procedure, 1908 (Central Act V of 
1908); and notwithstanding that the sale 
has been confirmed, any judgment-deb- 
tor claiming to be entitled to the benefits 
of the said Act, may apply to the Court 
within go days of such publication or of 
the confirmation of sale, whichever is 
later, to set aside the sale or foreclosure 
of the property, and the Court shall, if 
satisfied that the applicant is a person 
entitled to the benefits of the said Act, 
order the sale or foreclosure to be set 
aside, and thereupon the sale or fore- 
closure shall be deemed not to have taken 
Place at all : 


Provided that no such order shall be made 
without notice to the decree-holder, 
the auction-purchaser, and other persons 
interested in such sale or foreclosure and 
without affording them an opportunity 
to be heard in the matter.” 

N.S. Ramaswamy, J., seems to have obser- 
vedin R. Dharmarajan v. Nagalinga 
Khandiar and another? “ It is significant to 
note that in the first part of the section it 
is stated thatthe sale has to be after the 
first March,1972 and the same should not 
have been confirmed before the publica- 
tion of Act VIII of 1973 or ninety days 
have not elapsed from the confirmation 
of the sale or from the foreclosure at such 
publication. This clearly indicates that 
the sale which is sought to be set aside 
should have taken place prior to the 
publication of Act VIIT of 1973. Then 
only the question of the sale not having 


2, See (1975) TL.NJ.219. 
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been confirmed before the publication of 
the said Act or ninety days having not 
elapsed from such confirmation would 
arise.” With great respect, I must say, 
that this has not properly interpreted the 
meaning ofsection 23-C with the result 
that the real intention and purpose 
for which the amendment was made will 
not serve the purpose to the aggrieved 
agriculturists taking shelter under the 
provision of this enactment. In the 
second part in the section 23-G the words 
“ may apply to the Court within go days 
of such publication or of the confirma- 
tion of sale, whichever is later ” could 
only mean that any sale which has been 
confirmed and from the date of which 
go days have not passed could be set 
aside under section 23-G of Act IV of 
1938, even though it was after the publi- 
cation of the Act VIII of r973. In the 
case decided by N.S. Ramaswamy, J., a 
money decree had been passed on 27th 
October, 1971. Execution in pursuance 
of the decree was taken and the property 
was sold on 19th September, 1973. The 
sale was confirmed on 31st October, 
1973. The application to set aside the 
sale was filed on 21st January, 1974 by 
the judgment-debtor. According to the 
learned Judge since the Act VIII of 1973, 
was published in the Tamil Nadu Govern- 
ment Gazette on 24th January, 1973 
and the sale itself was very much subse- 


quent to the publication of the Act the 


application under section 23-C of Act 
IV of 1938 was not maintainable. 
According to him the judgment-debtor’ 8 
remedy in such cases, is to apply to the 
court which passed the decree to scale 


down the debt under section, 19 of. the . 


Act. With great respect I would like to 
stress that even this remedy would. not 


save the judgment-debtor as according - 


‘to the learned Judge applications filed 
under section 23-C of Act IV of 1938, 


after 24th January, 1973 to_ set aside 
execution sales are not maintainable. 
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Supposing the judgment-debtor in 
R. Dharmarajan v. Nagalinga Khandiar and 
another® had filed an application under 
section 19 of the Act for amendment 
after scaling down the debt and the same 
was allowed much earlier to his filing of 
the application under section 23-C and 
the sale after the publication of the Act 
VIII of 1973 bad taken place for the 
amount claimed by the decree-holder 
and not to the amount scaled down and 
amended as per section 19 of the Act, 
then, can we regard the petition undez 
section 23-C to set aside the sale as main- 
tainable? Even then, as per the decision 
of N.S. Ramaswamy, J., the sale will not 
be set aside because the sale had taken 
place after the publication of Act VIII of 
1973. Viewing this on any ground and 
reading the provisions of Act IV of 1938 
with the amendments that have been 
effected by Act VIII of 1973 it would 
seem that section 23-C has not received 
a proper interpretation in the case 
under notice (This is subject to the 
availability of the full text as only ‘“‘notes”’ 
of the decision has been published in 
the Tamil Nadu Law Notes Journal) 
with the result the real intention and 
purpose for which section 23-C has 
been inserted are likely to be frustrated 
placing the indebted agriculturists coming 
under the enactments to great loss and 
difficulties. The same point was also 
discussed at the time when section 23-A 
was inserted by the Amending Act of 
1948. Section 23-A in Act IV of 1938 
applied only to cases of sales or fore- 
closures before the commencement of 
the Amending Act XXIII of 1948 and 
which had not been confirmed before 
cuch ‘commencement or ninety days 
bad not elapsed from the confirma- 
tion of sale or from the foreclosure at 
sich commencement The Select 
Committee, realising the ` hardships to 
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which the agriculturists whose properties 
were sold subsequent to Act IV of 


1938 were likely to be subjected, sug- 
gested the application of the section to 
sales or foreclosures effected on or after 
goth, September, 1947. The suggestion 
in the form of an amendment was moved 
by Mr. Mohammad Salam Sahib Ba- 
hadur, who observed that the amendment 
aimed at reopening all the sales, whether 
confirmed or not, that have taken place 
from the publication of the Bill and will 
provide relief to the agriculturists even 
in respect of sales that have taken place 
after the publication of the Bill. But 
Mr. K. Madhava Menon, while agreeing 
with the necessity of such amendment 
pleaded for its withdrawal taking into 
consideration the result of reopening 
a large number of sales that have 
already been concluded which will affect 
the Court-auction-purchasers and their 
rights and will definitely create 
difficulty regarding the sales that have 
already been confirmed. The amend- 
ment was withdrawn after an elaborate 
discussion. The Division Bench con- 
sisting of M. M. Ismail and Natarajan, 
JJ., in the case R. M. AR. RM. Rama- 
natha Ghettiar (alias) R. M. AR. Rama- 
natham Chettiar v. S. M.O. Oomanathan 
Chettiar and S. M. Q. Othaman Chettiar, 
v. A. R. R. M. Valliammai Achi4, has 
observed while interpreting Explanation 
I to section 8 introduced by the Amentling 
Act XXIII of 1948 and as amended 
further by Act VIII of 1973, “We are of 
the opinion that the reports of the Select 
Committee cannot be taken into 
account by a Court as an aid to construc- 
tion of statutes, though they may be 
referred to for ascertaining the condi- 
tions prevailing at the time when the 
statute was enacted and the purpose of 
making a particular amendment. 
The object of all interpretation is to 


4. (1974) 1 M.L.J. 221. 
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discover the intention of the Legislature 
and the intention of the Legislature 
must be deduced from the language 
used, for it is well accepted that beliefs 
and assumptions of those who frame Acts 
of Parliament cannot make the law Vide 
Maxwell on Interpretation of Statutes 
12th Edition page 28”. How the 
true scope and effect of the relevant 
words in any statutory provision could be 
decided is explained in the case Sheik 
Gulfan and others v. Sanat Kumar’, 
where the Bench consisting of 
Gajendragadkar, C. J., Hidayatullah and 
Ramaswamy, JJ., interpreting a provi- 
sion in the Calcutta Thika Tenancy 
Act (W. B. Act II of 1949) observed: 
“ Normally, the words used in a statute 
have to be construed in their ordinary 
meaning; but in many cases judicial 
approach finds that the simple device 
of adopting the ordinary meaning of 
words does not meet the ends of.a fair 
and reasonable construction. Exclusive 
reliance on the bare dictionary 
meaning of words may not necessarily 
assist a proper construction of the sta- 
tutory provision in which the words 
occur. Often enough, in interpreting 
a statutory’ provision, it becomes neces- 
sary to have regard to the subject-matter 
of the statute and the object which it is 
intended to achieve. That is why in 
deciding the true scope  and-effect 
of the relevant words in any statutory 
provision, the context in which the words. 
occur, the object of the statute in which 
the provision is included and the policy 
underlying the statute assume relevance 
and become material”. The recent deci- 
sion in Yeshbat and another v. Ganpat Irappa 
Jangam and another®, while applying: the 
principles enunciated in Sheik Gulfan and 
others v. Sanat Kumar’, for interpreting 


FR SA RN AE e 
5. (1965) 2S.C.J. 839: (1965) 3 S,CÌR. 364: 
ALR, 1965 S.C. 1839 at 1845, 
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statutes hasobserved, “Before adopting 
any proposed construction of a passage 
susceptible of more than one meaning, it 
ig important to consider the effects or 
consequences which would result from 
it, for they often point out the real 
meaning of the words.” The object of 
Act VIII of 1973 is to further amend 
the Tamil Nadu Agriculturists Relief 
Act, 1938 for the purpose of extending 
the latter Act to the transferred terri- 
tory in the State of Tamil Nadu and to 
provide relief to the indebted agricultu- 
ists and to rehabilitate agriculture in 
the State of Tamil Nadu taking into 
consideration the economic well-being 
of the agriculturists. The Madras Agri- 
culturists Relief (Amendment) Act XXIII 
of 1948 was enacted for the purpose of 
removing the difficulties and defects 
noticed in the working of some of the 
provisions in Act IV of 1938. Section 
23-A was introduced by Act XXIII of 
1948, an amendment to section 28 in- 
serted by Madras Act XIII of 1938. 
Further amendment to section 23-A 
was found necessary for the words “‘the 
sale has not been confirmed before 
the commencement of the said Act or 
ninety days have not elapsed from the 
confirmation of the svle or from the fore- 
closure, at such commencement” by 
substituting the words “‘whether confirm- 
ed subsequently or not.” This sugges- 
tion for the proposed amendment was 
thought fit to be given up for the rea- 
son “all sales confirmed after the goth 
September, 1947, without restriction 
as to whether go days have or have not 
elapsed from the confirmation of the sale 
or foreclosure at such commencement of 
the Act ” will result in the reopening of 
a large number ofsales that have already 
concluded will affect the purchasers 
at Court-auction-sales or those who on 
the strength of the properties purchased 
lent money to the purchasers. But one 
significant factor not noticed, by the’ 
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legislators and the framers cf the Acts 
(both the principal and the later amend- 
ments) is that the real object of relieving 
the difficulties of indebted agriculturists 
could not be said to have been achieved 
if only a temporary measure fora fixed 
period for setting aside sales is enjoined 
in the enactments. The rights of filing 
applications and setting aside sales 
should also apply after the publication 
of the Act. Further section 7 of Act 
IV of 1938 as amended by Act VIII 
of 1973 mentions the date of the com- 
mencement of the Act as 1st March, 1972 
and the and paragraph of the section 
in the Principal Act states: “No sum in 
excess of the amount as so scaled down 
shall be recoverable from him or any land 
or interest in land belonging to him: nor 
shall his property be liable to be attached 
and sold or proceeded against in any 
manner in the execution of any decree 
against him in so far as such decree is 
for an amount in excess of the sum so 
scaled down under this Chapter.” 
Section 7 of Act VIII of 1973 read with 
section 8 of Act IV of 1938 mentions 
the manner in which the debts entitled 
for consideration of benefit under section 
7 of Act IV of 1938 shall be scaled down. 
Section 19 of the Principal Act read 
with section „15 of Act VIIL of 1973 
mentions the manner in which an appli- 
cation for amendment of a decree could 
be fifed after scaling down the debt as 
per the Act. According to the decision 
under notice application under section 
23-C of Act VIII of 1973 could be 
filed only in respect of sales which took 
place on the date of the publication of 
Act VIIL of-1973 (i.e, 1st March, 1972) 
and the sales in order to be attracted 
by the enactment should take place 
either on 1st March, 1972 or after that 
date but the sales should not have been 
confirmed before the publication in the 
Tamil Nadu Government Gazette (24th 
January, 1973)- It is further observed 
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in that case that since the sale had taken 
place in the month of September, 1973 
nearly 8 months after the publication. of 
Act VIII of 1973, section 23-C had no 
application and the sale could not be set 
aside. According to the interpretation 
of the words in section 23-G made N. S. 
Ramaswami, J:, in the case under notice 
it would appear that the section as such 
is no longer necessary and, has, there- 
fore, to be deleted. Ifsection 23-C does 
not apply to'sales held after the publica- 


tion of Act VIII of 1973, then, no applica- - 


tion for scaling down the debt under 
sections 7 and 8, 
ment of the decree and .section 20 for 
stay of executionoaf the decree passed need 
be filed. Even at present, in most of the 
mofussil Courts when applications for stay 
are filed before the dates of sales, they are 
adjourned after the dates fixed for the con- 
duct ofsales without granting the reliefs 
prayed for observing that the applica- 
tions are intended only to defeat the debts 
of their creditors forgetting that the 
Legislature permits the filing of such 
petitions with the object of relieving the 
indebted agriculturists from their difficul- 


ties and save their properties from 
being sold for improper-and_ insuffi- 
cient prices. i oa 


section 19 for amend- . 
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< Section 28 of Act IV of 1938 read with 
section 24 of Act VIII of 1973 empowers. 
the Provincial Government to make 
- necessary rules for carrying into effect:the 
. purposes of the Act. The Tamil Nadu 
Government should take stepsto make 
the rule to amend section 23-C of Act 
VIII of 1973 granting the agriculturists- 
.judgment-debtors the relief of approa- 
ching the Courts for setting aside execu- 
tion sales even after the publication of Act 
in the Tamil Nadu Government Gazette 
(.¢., 24th January, 1973) and also delete 
the words “‘at such publication” appear- 
ing in both the 1st and and parts of sec- 
tion 23-C of the Act. Since the Division 
Bench in R.M.A.R RM. Ramanatha Chet- 
tiar alias R.M.AR. Ramanatham Chettiar v. 
S.M.Q. Oomanathan Chettiar and S.M.O. 
Othaman Chettiar v. A.R.R.M. Valliammat 
Achi", has expressed its opinion that the 
intention of the Legislature and the lan- 
guage used could be interpretėd by 
Courts and not the. Select Committee 
or the legislators, the rule as suggested for 
amendment of section 23-C of Act VIII 
`of 1973- should desirably be referred ,to 
a, Full Bench for interpretation, 


r 
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A CRITICAL NOTE ON THE 
MEANING OF “SUB-TENANT” 


OCCURRING IN SECTION 2 (aa) 
OF THE TAMIL NADU CULTIVAT- 
ING TENANTS PROTECTION 
ACT, 1955- 


By 


T. Srintvasa RAGHAVAN, B.COM., B.L, 
Advocate, Srivilliputtur. 


The true meaning of the word “SUB- 
TENANT” occurring in section 2 (aa) of 
the Tamil Nadu Cultivating Tenants’ 
Protection Act, 1¢55 (hereinafter referred 
to as the Act) requires clarification. Sub- 
tenant is readily understood to mean all 
kinds of underlessees from a chief tenant 
under a landlord in respect of an agricul- 
tural holding or a parcel or parcels of 
land held by the main tenant. But a 
serious doubt is posed against this popu- 
jar meaning of the word. The question 
is whether the term sub-tenant occurring 
in the Act embraces all persons who are 
cunderlessees in respect of an agricultural 
holding or is limited only to a category 
of persons who claim to be sub-tenants 
under a main tenant who himself is not a 
cultivating tenant entitled to the benefit 
and protection of the Act. 


The definition of the word ‘cultivating 
tenant’ in section 2 (aa) of the Act of 
1955 as amended by Ordinance 1 of 
1958 runs as follows : 

2 (aa) “cultivating tenant” in relation to 
any land 

(1) means a person who carries on per- 
‘sonal cultivation on such land, under a 
tenancy agreement express or implied, 
and 

(2) includes: (i) any such person as is 
‘referred in sub-clause (1) who continues 
in possession of the land after the deter- 
` mination of the tenancy agreement; 

(it) in the District of Tiruchirapalli, a 
Kaiaeruvaramdar or a mattuvaramdar 
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who worksonthe land under an engage" 
ment with the landlord for remuneration 
by a share in the crop in respect of which 
the work is done; and 


(iii) the heirs c of any such person as is 
referred to in sub-clause (1) or sub- 
clause (2) (i) and (ii) but does not in- 
clude a mere intermediary or his heirs. 











Explanation: A sub-tenant shall be 
deemed to be a cultivating tenant of the 
holding under the landlord if the lessor 
of such tenant has ceased to be the 
tenant of such landlord”. 





The definition of a cultivating tenant was 
amended by Act IX of 1969. The 
amended section is as follows: 


(aa) “Cultivating tenant” 


(i) means a person who contributes his 
own physical labour or that of any mem- 
ber of his family in the cultivation of any 
land belonging to another under a ten- 
ancy agreement express or implied; and 


(ii) includes : 


(a) any such person who continues in 
possession of the land after the deter- 


mination of the tenancy agreement; 
e e 


(6) the heir of such person, if, the heir 
contributes, his own physical labour or 
that of any member of his family in the 
cultivation of such land; 


(e) asub-tenant if he contributes his 
own physical labour or that of any mem- 
ber of his family in the cultivation ofsuch 
land; or 


(d) any such sub-tenant who continues 
in possession of the land notwithstanding 
that the person who sub-let the land to 
such sub-tenant ceases to have the right 
to possession of such land; but 


(ui) does not include a mere intermediary 
or his heir. 


i] 


‘Personal cultivation’ is defined under 
section 2 (ee) of the Act which runs as 
follows : 


“a person is said to carry on personal 
cultivation on a land when he contributes 
his «wn physical labour or that of the 
members of his family in the cultivation 
of that land”. 


The true scope of the word sub-tenant 
and his right to the protection of the Act 
has came up before the Courts. In 
Venkatrama Iyer v. Asan Mohammed Row- 
ther}, Srinivasan, J}., observed: 


“Quite obviously he wasa cultivating 
tenant when he took lease of the lands 
and byreasonof violating certain of the 
provisions of the Act, he has brought 
himself within the scope of those provi- 
sions which entail eviction. He does not 
for the sole reason that he sub-leased the 
lands cease to be a cultivating tenant 
not amenable to the process of the Act”. 
It follows from the reasoning given by 
Srinivasan, J., that a person who becomes 
a cultivating tenant of the land does nct 
cease to be so by losing protection under 
the Act and subjecting himself to eviction 
in terms of the Act. So when the status of 
a cultivating tenant as such does not cease 
to be so by the mere sub-easing of the 
demised land, it follows that there cannot 
be two cultivating tenants in resp¢ct of 
the same parcel of land and there can be 
only one cultivating tenant in respect of 
the said land. The scope and meaning of 
sub-tenant occurring in the Explanation 
to section 2 (aa) of the Actcame up for 
judicial discussion in Mottayan v. Tham- 
buswami Padayachi®, where Natesan, J., 
observed: “With reference to the 
same parcel of land there cannot be two 
cultivating tenants. There can only be 
one cultivating tenant with référence to 
one parcel of land. But a cultivating 





1. (1961) 2 277. 
2. (18,0) 1 ME. 135, 
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tenant cannot secure to his under- 
lessee the status of a cultivating tenant 
under the owner by offering to sutren- 
der his tenancy. He enjoys certain 
immunities and after having had the 
benefits for a while, he cannot simply 


walk out of the picture putting up 
another as the cultivating tenant, the 
process getting repeated. The Act 


while protecting a class of tenants seeks 
to secure to the landlord his lawful rent 
in a summary way. To permit cultivat- 
ing tenants to walk out may deprive the 
landlord of some of the reliefs conferred 
on the landlord under the Act. It may 
be that the Legislature while protecting 
the cultivating tenants who lawfully 
came on the land did not want them to 
foist on the landlord irrespective of his 
inclinations strangers as cultivating ten- 
ants. It is one thing if the landlord had 
left the choice of the tenants of his land 
in general to a farmer of rent or an inter- 
mediary or his existing tenants had been 
brought under an intermediary. It is 
quite a different thing to give a sub-lessee 
from a protected tenant who has no inte- 
rest in the land rights ofa protected 
tenant”. This decision no doubt related 
to a tenancy prior to the Amending Act 
IX of 1969. But it is subroitted the deci- 
sion of the Madras High Court in 
Mottatyan v. Thambuswami Padayachi? 
is still good law irrespective of 
the amendment of the definition of 
a ‘cultivating tenant? in section 2 
(aa) of the Act by the Amending Act 
IX ef1g69. Viewed from this point one 
is led to come to the conclusion that the 
sub-tenant contemplated under section 
2 (aa) of the Act as amended by ActIX 
of 1969 is only a person who obtained a 
sub-lease of the agricultural holding from 
a chief tenant who himself was not a cul- 
tivating tenant. Sub-clause (d) of sub- 





3. (1970) 1 M.L.J. 137. 
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section (ii) of section 2 (aa) of the Act 
runs as follows: ‘‘any such sub-tenant 
who continues in possession of the land 
notwithstanding that the person who 
sublet the land to such sub-tenant ceases 
to have the right to possession of such 
land.” On a careful scrutiny of this 
portion of the section one fails to see any- 
thing to hold that the sub-tenant refer- 
red to therein isa person who obtained 
the sub-lease from a cultivating tenant. 
Again the words “notwithstanding that 
the person who sub-let the Jand to such 
sub-tenant ceases to have the right to 
possession of such land. .”, occurring in 
section 2 (aa) (ii) (d) of the Act go to 
strengthen the view that the ‘‘person” 
referred to therein is not a ‘cultivating 
tenant’. Itis to be noted that there isa 
significant omission of the words “‘cultiva- 
ting tenant” in clauses (c) and (d) of sec- 
tion 2 (aa) (ii) of the Act. The Legislature 
must have had a purpose in omitting to 
use certain words. If really the inten- 
tion of the Legislature is to give the sub- 
tenants from ‘cultivating tenants’ the 
status of a protected tenant then the 
Legislature would have clearly set out in 
the section that even sub-tenants from a 
‘cultivating tenant’ is also a ‘cultivating 
tenant’. Thatis why there isa deliberate 
and conscious user of the word ‘person’ 
in section 2 (aa) (ii) (d) of the Act. The 
section uses the word ‘person’ in relation 
to the tenancy of the sub-tenant obviously 
implying that the sub-tenancy is not 
under a ‘cultivating tenant’. There are 
two expressions in the section. The 
word “‘person” is a general expression 
while the term ‘cultivating tenant’ is a 
special expression. The general expres- 
sion ‘person’ may include a ‘cultivating 
tenant’. But obviously when in relation 
to the demised land the word used is 
“person” the general expression is used in 
the sense excluding the relationship of a 
‘cultivating tenant’. Again basing on 
the proposition laid down in Venkatrama 
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Iyer v. Asan Mohammed Rowther4viz., that a 
‘cultivating tenant’ does not cease to be so 
by the mere fact of sub-leasing, the ex- 
pression“‘notwithstanding that the person 
who sub-let the land to such sub-tenant 
ceases to have the right to possession of 
such land”’occurring in section 2 (aa) (ii) 
(d) of the Actis of much significance. 
No doubt the phrase “right to possession?” 
of the land had not been defined in the 
Act. But section 4 of the Act may be 
referred to in this context. Section 4 of 
the Act is captioned as ‘right to restora~ 
tion of possession’. Section 4 (1) of the 
Actrunsas follows : “Every ‘cultivating 
tenant’ who was in possession of any land 
on the 1st December, 1953 and who is not 
in possession thereof at the commence- 
ment of this Act shall, on application to 
the Revenue Divisional Officer, be enti- 
tled to be restored to possession on the same 
terms as those applicable to the possession 
of the land on the 1st December, 1953” 
(italics supplied). It is to be noted that 
the phrase “restored to possession” is 
used in the Act in relation to a ‘cultivating 
tenant’. So the pharse “right to posses- 
sion” should be understood in contradis- 
tinction to the phrase “right to restoration 
of possession” and the former should refer 
to a right accruing to a person who is not 
a cultivating tenant. That was why the 
Legislature used the phrase “right to 
possession” in section 2 (aa) (ii) (d) of the 
Act instead of the phrase “right to resto- 
ration of possession” thereby intending to 
confer the status ofa ‘cultivating tenant’ 
on an underlessee who had derived a ten- 
ancy right from a chief tenant who himself 
was not a ‘cultivating tenant’. 


Having regard to the scheme of the Act 
and the language employed in the section 
one may interpret it in accordance with 
the general principles applicable thereto. 
It is stated in Maxwell on the Interpreta- 
tion of Statutes, 12th Edition, page 199 : 





4. (1962) 2 M.L.J. 277. 
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“In determining either the general object 
of the Legislature or the meaning of its 
language in any particular passage, it is 
obvious that the intention which appears 
to be most in accord with convenience, 
reason, justice, and legal principles should 
in all cases of doubtful significance be 
presumed to be the true one: + * ‘where to 
apply words literally would “ defeat the 
obvious intention of the legislation and 
produce a wholly unreasonable result.” 
We must “do some violence. to 
the words” and so achieve the obvious 
intention ‘and produce a rational con- 
struction”. 


So it follows that the word sub-tenant 
occurring in section 2 (aa) of the Act 
refers only to a person who derived a 
tenancy right from a person who himself 
is not a ‘cultivating tenant’. 


J—2 
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It is-submitted that.if anybody could. 
„secure the status ofa ‘cultivating tenant” 

“by merely g getting a sub-léase and without 
any reference to the status ofchieftenant, 

then the position of the landlord would 
become precarious. The remedies that 
were available to the landlord would: 
remain on paper. Further to allow a 
‘cultivating tenant’ to foist on the land- 
lord against the inclination of the latter 
strangers as sub-tenants would lead to the 
undesirable situation where the solemn. 
‘protection and benefit conferred by the 
statute on the ‘cultivating tenant’ would 
be rendered the subject-matter of a cheap 
trade. ‘A verdict of the Court of law 
spelling out the true meaning of the 
word ‘sub-tenant’ occurring in section 2 
(aa) of the Act would set at rest the cons- 
troversy. i ‘ 
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A SUGGESTION FOR AMENDMENT 
OF ORDER gz, RULE 6 (1), CIVIL 
PROCEDURE CODE. 

By i 

L. MINAKSHISUNDARAM IYER 

Advocate, Cuddalore 


Under Order 32, rule 6 (1), Civil Proce- 
dure Code, it is incumbent upon the 
‘Court to take sufficient security for pay- 
ment out of monies belonging to a minor 
in order, evidently, to safeguard and to 
ensure their proper utilisation. But this 
provision is unnecessary and works hard- 
‘ship in 2 classes of cases: (1) amounts in 
Court realised as a result of maintenance 
-decrees or orders for alimony or interim 
orders for maintenance under the Hindu 
Marriage Act and in original suits; (2) 
-costs realised in suits, petitions, appeals, 
etc. l 

In cases coming under number 1, it is 
‘superfluous to ask for security as the object 
of the payment, is for maintenance and 
the minor’s guardian is at his wit’s end to 
furnish security himself or to secure ano- 
ther person to give security. Some 
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Courts insist upon immovable property 
security and it is hard to find one such 
willing person to give the same. In 
cases coming under No. 2, the costs 
awarded in suits or petitions or appeals 
to the minor’s guardian cannot be taken 
out from Court or recovered from the 
Opposite party except after furnishing 
security. And some Courts insist upon 
security of immovable property. It is 
meaningless to call upon security to be 
given as the costs to be recovered under 
decrees or orders of Court have already 
been spent by payment to the lawyer as 
per his memo. of costs or expenses of 
stamp for the suit, petitions, appeals etc., 
by way of summons, notice batta etc. No 
question of safeguarding the interests of 
the minors would arise. Hence I suggest _ 
that in Order 32, rule 6 (1) the fallowing 
clause may be added at the end: “Ex- 
cept where the decree or order in favour 
of the minor is for costs or for mainte- 
nance.” This is a suggestion for the 
Law Commission dealing with the amend- 
ment of the Civil Procedure Code. 
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I) 
BOOK REVIEW 


InpusTRiAL Waces ww Inpa, by the 
Indian Chamber of Commerce, Calcutta 
(Publishers: Eastern Law House Pri- 
vate Ltd., Calcutta), 1974. Price Rs 20. 


The problem of industrial wages is 
closely tied up with the growth and pros- 
perity of the national economy. Supply 
and demand controlled wage rates at 
one time. With the development of 
industries on a large scale, application 
of mechanical power and new techniques 
in industries, and growth of trade- 
unionism the laissez-faire principle had 
to be jettisoned and Government had to 
intervene and large-scale legislation was 
needed to redress the grievances of the 
labouring classes and improve their living 
conditions, wages and related matters 
consistently with conditions prevalent 
in the country. The Industrial Truce 
Resolution df 1947 declared : “‘ The sys- 
tem of remuneration to capital as well as 
labour must be so devised that while in 
the interests of the consumers and the 
primary producers excessive profits 
should be prevented by suitable mea- 
sures Of taxation and otherwise, both 
will share the product of their common 
effort after making provision for pay- 
ment Of wages to labour, a fair return on 
capital employed in the industry and rea- 
sonable reserves for the maintenance and 
expansion of the undertaking.” With the 
advent of,national planning the ultimate 
‘goal was stated to be to provide each 
worker with a “living wage” (see Article 
43 of the Constitution). Also a system of 
tripartite consultation among the Govern- 
‘ment, the employers and the employees 
‘had been evolved and the main forum 
for the purpose isthe Indian Labour 
‘Conference andits associate Committees. 
At the present time labour is demand- 
‘ing that wages should be linked with the 
cost of living. 


“The book under notice deals with indus- 
trial wages in this country in 8 chapters. 
The first chapter deals with the historical 
‘background and the remaining chapters 
are devoted to particular aspects of the 
‘wage question, including dearness 
allowance and other allowances and bene- 
-fits, work-hours, leive and holidays, un- 
‘employment benefit etc. There are 3 
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Appendices containing miscellaneous 
materia] and usefulinformation. The 
book furnishes a lucid and comprehen- 
sive survey of industrial wages in this 
country. It is bound to be a very useful 
handbook to management and employees 
and to all concerned with the problem 
of industrial wages. 


INDUSTRIAL AND LABOUR REFERENCE 
by D. S. Chopra. (Publishers : Eastern 
Law House Private Ltd., Calcutta), 
1975. Price Rs. 40:5 : $12. 


There has been a spate of legislation on 
matters of labour and industry, particu- 
larly after the attainment of indepen- 
dence. A mass of case law also has 
developed giving rise toa new jurispru- 
dence and the processis continuing. It 
has been remarked with some justification 
that the result is one of “‘ statutory chaos 
and legal anarchy”, making it somewhat 
difficult for any one to spot out the latest 
and correct position of law on any 
aspect of industrial and labour law. 


The present book endeavours to serve 
as a ready reference book on industrial 
and labour law. It takes up the im- 
portant statutes bearing on the subject, 
makes out a list of the various aspects of 
labour law and the subjects on which 
the decisions ofthe Courts are to be 
analysed. The ratio of the cases is sifted 
and the law is presented. Among the 
Acts so taken up are : The Apprentices 
Act, 1961; Coal Mines (Conservation 
and Safety) Act, 1962 ; Coal Mines Pro- 
vident Fund and Bonus Schemes Act, 
1948 ; Contract Labour (Regulation and 
Abolition) Act, 1970 ; Employment Ex- 
change (Compulsory Notification of 
Vast ies Act, 1959; Employers’ Liabi- 
lity Act, 1938; Employees’ Provident 
Fund Act, 1952; Employees’ State Insu- 
rance Act, 1948; Factories Act, 1948; 
Fatal Accidents Act, 1855; The Industrial 
Disputes Act, 1947 ; The Industrial Em- 
ployment (Standing Orders) Act, 1946 ; 
Mines Act, 1952; Minimum Wages Act, 
1948; Motor Transport Workers Act,1961; 
Payment of Bonus Act, 1965 ; The Pay- 
ment of Gratuity Act, 1972; The Pay- 
ment of Wages Act, 1936 ; Trade Unions 
Act, 1926 ; Working Journalists (Condi- 
tions of Service and Miscellaneous Provi- 
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sions) Act, 1955; and The Workmen’s 
Compensation Act, 1923. The enuncia- 
tions under the several listed heads are 
clear. The elucidation of the ratio of 
the decided cases is intelligible and satis- 
factory. The book will be useful to 
lawyers, students of labour law and others 
interested in industrial and labour law. 





Crisis IN ADMINISTRATION by S.K. 
Ghosh. (Publishers, Eastérn Law House 
Private Ltd., Calcutta), 1974. Price 
Rs. 25. . í 


The Rourkela riots of 1964—a repercus- 
sion of the Khulna disturbances in East 
Pakistan a little bit earlier—provided the 
motive force for writing the present book. 
It is a gruesome picture of orgies of com- 
munal frenzy and violence, looting, arson 
and panic fanned by rumours sedulously 
set afloat and exploited by politicians, of 
inertia and ineptitude and'in some ins- 
tances of even possible connivance of the 
police and other factors. The author who 
had held the highest posts in police ser- 
vice and served with distinction, gives an 
authoritative and forceful account of the 
happenings during a fairly long period of 
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Our CONSTITUTION DEFACED AND DEFILED- 
by N.A. Palkhivala (Publishers : Macmil- 
lan Company of India Ltd., New Delhi- 
110006). 1974. Price Rs. 25. 


Recent events like the far-reaching: 
amendments to the Constitution like the 
24th and 25th amendments with serious 
repercussions on the rights guaranteed by 
the Constitution to the citizens, the 26th 
amendment nullifying what had been al} 
along regarded as solemn pledges made 
to the quondam rulers of the former 
Princely States, the attempts made “ to- 
curb the powers of the judiciary and have 
one made to measure”, coupled with 


‘high inflation and economic disequili- 


brium have caused man g men 
to wonder whether the spirit of liberty 
can survive or whether the country is. 
being taken towards a dictatorship. The 


-author is among those who feel that at the 


present time “ the nation is standing on 
the escalator of anarchy and authorita~ 
rianism’”. The main objective of the 
Constitution-makers was to bring about 
a socio-economic revolution. Remaking: 
of the material conditions was therefore 
necessary and imperative. At the same 
time the liberty of the human spirit 

inst the encroachments of the State- 


time exposing the several weaknesses of against 


the administrative machinery in the area 
leading to total lawlessness and insecurity. 
His purpose in writing is to show that if 
the weaknesses are not properly tackled 
and the root causes of the tension elimi- 
nated, it may result in a crisis in adminis- 
tration in the future. In the words of the 
author the author has “ not only surveyed 
the deep-seated malady in our adminis- 
trative machinery but at the same time 
suggested therapeutic measures. ” 


Many of the author’s observations : “If 
democracy means the subordination of 
law and order to political ends, then God 
help us”. “To have a politically. minded 
police is to head for a national disaster ”; 
“ Ministers have a sixth sense as to which 
side their bread is buttered ” will find wide 
acceptance. The author’s style is vivid 
and forthright. His suggestiors are com- 
prehensive and marked by insight and 
deserve serious consideration. 


had to be safeguarded. The provisions in. 
Part IV of the Constitution were designed! 
to achieve the former and the fundamen- 
tal rights enacted in Part III were to en- 
sure the latter. Parts III and IV consti- 
tuted an integrated scheme forming’ a 
Self-contained code. How the code was- 
to operate in practice and what should be 
the relative importance of the two Parts. 
in the governance of the country have 
evoked conflicting reactions. 


None can disagree with the authors- 
observations : “ Our constitution is pri- 
marily shaped and moulded for the 
common man” (p. 29); “A democracy in 
which the spirit of liberty does not reside 
isa morgue” (p. 2) ; “ The conviction 
underlying the Constitution is that an 
honest and competent government should. 
be able to achieve the directory ends by 
the permissible ends” (p. 33). But state- 
ments like—‘‘ Our basic freedoms have 
been drastically eroded. Article 31-C 
has dealt a near fatal blow to liberty un- 
der the law” (p. vi); “ when by Article 
g1-C the various fundamental rights un- 
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‘der Articles 14, 19 and 31 were abrogat- 
‘ed we not only broke our pledge to our 
own people but also violated the Univer- 
sal Declaration of Human Rights” (p.49); 
“t Art. 31-G is a monstrous outrage on the 
‘Constitution” (p. 58); “Freedom is not 
more than one election away from extinc- 
tion” (p.64)—may not command total 
acceptance. 


"The book contains a masterly presenta- 
tion of the views of the author. Whether 
one agrees with all his conclusions or not 
there is no denying the fact that all is not 
well “with the State of Denmark’ and 
‘there is much for those in authority to 
ponder over. The author’s exposition is 
scholarly, brilliantly analytical, packed 
with information, forthright in expression 
and pervaded by literary flavour. This 
‘is a book which can be read with profit by 
‘every one. 


JUCOESSION IN INTERNATIONAL Law 
by T.T. Poulose. (Publishers : Orient 


Longman Ltd., 1/24 Asaf Ali Road, 
New Delhi-rro001). 1974. Price Rs. 
‘60 . 


Succession signifies the factual situation 
arising when one State is substituted 
for another over a given territory. Succes- 
sion may be universal as when one State 
is completely absorbed by another or 
partial as where a new State results from 
succession from a parent State. One of 
the questions arising on succession is how 
far the successor State succeeds to thee 
rights and obligations of the predecessor 
State. State succession is at the present 
time of importance to the world còm- 
munity as never before due to the emer- 
gence of new nations in Africa and Asia 
posing the question whether the frame- 
-work of international law based on a far 
different type of socio-political context 
‘should not be suitably revised taking into 
-account the thought-patterns and expe- 
‘riences of the new nations, so as to make it 
‘uniformly applicable to all the nations, 
old as well as new. Taking the case of 
‘India itself, its separation from Britain 
gave rise to one pattern of succession and 
its vivisection to another producing a 
‘somewhat peculiar situation in which 
while ining an international person 
from even before separation from Britain 
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it continued to be a member of the Com- 
monwealth and again whether its earlier 
personality continued intact even after 
partition of India into India and Pakistan 
or whether both India and Pakistan 
became successor States. 


The book under notice discusses the sub- 
ject of State succession in 11 chapters. 
Ch. 1 furnishes an Introduction to the 
study and Ch. II explains the concept of 
Succession in International Law. Chs. 
III and IV are devoted to the India- 
Pakistan succession question. Chs. V to X 
deal with the effect of State Succession 
on Treaties, Nationality, Private Rights, 
Public Debts, Contracts, Public Property, 
Law etc. Ch. XI sets out the author’s 
conclusions. The author points out inter 
alia that while the west-oriented traditi- 
onal principles of international law should 
take due note of the outlook and attitudes 
of the new Afro-Asian nations, at the same 
time, the national aspirations of the latter 
should be rationally based so as to pro- 
mote the interests of the international 
community (p. 199). With reference to 
India and Pakistan, it is, in the author’s 
view, a case of ‘plural succession’ (p. 30). 
The author’s treatment of State Succession 
is both original and refreshing. He has 
traced all recent developments and app- 
lied his mind to the emerging problems. 
The emergence of Bangla Desh as an 
independent nation presumably materia- 
lised only after the book went to the press 
and so has escaped notice. The book is a 
scholarly study of the subject and is a sig- 
nificant contribution to the literature 
relating to it. 


Conpucr of Apvocatzs AND LEGAL 
Proression : Short History by N. Dutt 
Majumdar, First Edition, November, 
1974- (Publishers: Eastern Law House 
Private Ltd., Calcutta). Price Rs. 18: 
£2: $5. 


The book is an exposition of Professional 
Ethics taking note of leading judicial 
decisions bearing on the subject. The 
Canon of Ethics of the American Bar 
Association, Conduct, and Etiquette at 
the Bar of England and Wales are also set 
out. It may be suggested that decisions 
like Venkanna v. High Court of Mysore, 
A.I.R. 1973 Mys. 127; holding that where 
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an advocate is a litigant in person he does 
not ‘practise’ his profession and there- 
fore, he cannot be permitted to argue 
with his advocate’s robes or from the 
advocate’s table; and Sttabai v. Vidhyawati, 
A.LR. 1972 M.P. 198; laying down that 
the mere fact that counsel was busy in 
some other Court is not a good and suffi- 
cient reason for his default of appearance 
in Court when his case was called and 
such absence is not only unfair to his 
client whose interest he had undertaken 
to protect but is also discourtesy to the 
Court deserve inclusion. 


The book under notice will meet the day 
to day requirements of the Bar in their 
professional work and constitutes a 
dependable statement of the relevant 
principles of professional conduct and 
ethics. 


Ovurunes or Hinov Law by. P.V. 
Dhareshwar, First Edition,1975 (Published 
at 246, Ranade_ Road, Tilakwadi, 
Belgaum). Price Rs. 10. 


The book is intended primarily for stu- 
dents. Greater lucidity could have been 
achieved if the old law had been kept 
throughout distinct from the statute law 
on topics like marriage and adoption. On 
page 12 the father’s right to give a child 
in adoption is stated to be absolute. This 
overlooks that though under the earlier 
law it was so, under section g of the 
Hindu Adoptions and Maintenance Act 
a father cannot ordinarily give a child 
in adoption without the consent of the 
mother. It is now open toa mother to 
veto the giving. The statement on page 
178 that the provisions of section 8 of the 
Hindu Succession Act are not “in pros- 
pective in operative ” tends to puzzle. 
On the whole, however, the book will be 
helpful to students in particular as giving 
in a simple and condensed form the 
principles of Hindu Law. 





Law oF MAINTENANCE oF WIVES, 
CHILDREN AND PARENTS IN INDIA by A.B. 
Gandhi, First Edition, January, 1975- 


(Published by’ Milan Law, Publishers, 


Bombay, 400008.) Price Rs. 22. 


The law relating to maintenance in India 
is to be found in different, enactments, 


and in the case of Muslims in-Mahome- - 
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dan Law. The Hindu Adoptions an 
and Maintenance Act, 1956; the Hindu 
Marriage Act, 1955 ; the Special Marri- 
age Act, 1954 ; the Indian Divorce Act, 
1856; and the Parsi Marriage and 
Divorce Act, 1936, contain provisions re- 
lating to maintenance. Apart from.these 
statutes and applicable to all communi- 
ties, the Criminal Procedure Code, also. 
provides for the award of maintenance. 
While section 488 of the former Criminal! 
Procedure Code, did not contain any 
provision regarding the maintenance of 
parents the Code of 1973 has made pro- 
vision in that behalf. The provisions: 
governing maintenance of wives, chil~ 
dren and parents in the new Criminal 
Procedure Code, are sections 125 to 127- 
The instant book is divided into sevem 
parts. Part I is devoted to the Criminal 
Procedure Code, provisions ; Part II to 
maintenance under the Hindu Adop~ 
tions and Maintenance Act ; Part III to 
maintenance under the Hindu Marriage 
Act; Part IV to maintenance under 
Mahomedan Law ; Part V to mainte- 
nance under the Special Marriage Act 
provisions; Part VI to the position under 
the Indian Divorce Act; and Part VII 
to that under the Parsi Marriage and. 
Divorce Act. To have brought alt 
these provisions together is a feature 
facilitating comparative study and serv~ 
ing as a ready referencer on the matter. 
The latest decisions have been consi- 
dered and the relevant points extracted. 
The book will be welcome to busy practi~ 
tioners and law students. 


bj Hii MADRAS 
ANOMALIES IN THE MOTOR 
VEHICLES ACT (CENTRAL ACT 
IV OF 1939) AS AMENDED BY ACT 
LVi OF 1969. 


By 


M.S. MEgNAKSHISUNDARAM, 
Advocate, Madurat.. 


B.8d., B.L. 


There dre drastic changes in many of the 
provisions of the Motor Vehicles Act, 
(Central Act IV of 1939) by the Central 
Amendment Act LVI of 1969. 


Section 110 has also been amended mak- 
ing provisions to file claim petitions be- 
fore the Claims Tribunal for property 
damages-also. Originally section 110 pro- 
vided for filing petitions before the Claims 
Tribunal only in respect of compensation 
for death or bodily injury arising out of 
motor vehicle , accidents. Now under 
the amended section 110, 3rd party can 
make a claim exclusively for the damages 
to his property or for the injury or death 
and also for the damages to the property 
as the case may be. 


Asimilar amendment has also been made 
under section 95 creating a minimum sta- 
tutory liability of Rs. 2,000 in respect of 
the damages to any property of a 3rd 
party, to he paid by the Insurance Com- 
pany in addition to the other liabilities’ 
enumerated under clauses (a). to (c) of 
sub-clause (2) of section 95 of the *Act. 
Of course this minimum liability of 
Rs. 2,000 is subject to any special liability 
as envisaged under sub-section (5) of 
the same section. 


Now after the amendments, a 3rd party 
who sustained property damages to the 
tune of any amount ‘may prefer a claim 
before the Motor Accident Claims Tribu- 
nal either exclusively or along with the 
compensation for death or ‘bodily injuries 
as the case may be. Under the proviso 
an option has been given to the claimant 
to take up the case of property damages 
J-3 


‘or executive. 
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before the civil Court in cases where the 
claim for damages to the property ex- 
ceeds Rs. 2,000. So it is very clear, that 
when the value of the claim regarding 
the property damages is less than 
Rs. 2,000, the claim has necessarily to be 
filed before the Claims Tribunal only as 
the civil Court has no jurisdiction by 
virtue of section 110-F. 


Difficulties arise in cases where the value 
of the damages to the property of the 3rd 
party is more than Rs. 2,000. Here, un- 
fortunately the proviso to section 110 is not 
happily worded. The amendment, in- 
stead of making the procedure simple, 
complicates the situation altogether. The 
proviso reads as follows : 


“ Provided that where such claim includes 
a claim for compensation in respect of damage 
to property exceeding rupees two thousand, the 
claimant may, at his option, refer the claim to 
a civil Court for adjudication, and where a 
reference is so mads the Claims Tribunal shall 
have no jurisdiction to entertain any question 
relating to such claim” 
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The use of the word ‘ refer’ complicates 
the situation. Does it mean that the 
claim petition should originally be filed’ 
before the Claims Tribunal and on the 
motion by the claimant to the Tribunal 
to be referred by the Tribunal to e civil 
Court? 

Can the claimant straightaway take up 
the case to the civil Court where the 
value of the damages exceeds Rs. 2,000? 
If that is so the use of the word ‘referis 
meaningless. Because a matter can be 
referred only by a person who has an 
authority either judicial or quasi-judicial 
A claimant cannot refer 
his own claim. If the Legislature thought 
that the claimant where he thinks that 
the matter is ofa serious nature can go to 
the civil Court for a regular trial instead 
of facing a summary proceeding before the 
Tribunal, they could have used the word 
‘prefer which simplifies the matter, in the 


e 
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sense that the claimant can exercise his 
option under the proviso and put forward 
his claim or prefer his claim before the 
civil Court. 
If it can be interpreted, because of the 
use of the word ‘refer’ that the Claim 
should be made only before the claims 
Tribunal in the first intance and get the 
reference from the Tribunal to the civil’ 
Court, we have to face the following diffi- 
culties : 
1. Under the Motor Vehicles Act the 
claim has to be filed in the prescribed form 
provided in the Act which has nothing to 
do with the pleadings as contemplated 
for a plaint in the Civil Procedure Code. 
Therefore the question arises when the 
reference is so made whether the petition 
will be treated as a plaint, though it is 
not in substance in confirmity with the 
plaint. 
2. The question of Courtefee : 
What is the Court-fee to be paid whe- 
ther under the Court Fees Act or under 
the Motor Vehicles Act.? 
Another important anomaly in making a 
claim before the Tribunal and the civil 
Court is the question of limitation. If 
the interpretation is to the effect that the 
claimant could straightaway take up the 
matter before the civil Court the pues 
of limitation is three years. 


Whereas the same claim can be made be- 
fore the Tribunal only within six months. 
If a suit is straightaway filed before the 
civil Court after the period of six months 
time, could it be resisted on the ground 
that the claim is barred by limitation as 
the option can be exercised only under the 


Motor Vehicles Act and the time limit- 


prescribed under that act is only six 
months? But the proviso 1eads that where 
the reference isso made to a civil Court 
the Claims Tribunal shall have no 
jurisdiction over the matter in dispute. 

Another unhappy feature of the proviso 
is that the first line of the proviso reads: 
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“ Propided that where such claim includes a 
claim for compensation in respect of damages 
to property... 2 


This sentence is likely to confuse the clai- 
mant, that the claim should be for com- 
pensation for death or. bodily injury 
of a person and also damages to property 
of a 3rd party. The words ‘such claim 
includes’ appear to be mileading. Instead 
of this if the words used are as follows : 


*“ Provided in case of claim in respect of 
the damages to the property of a 3rd 
party exceeding Rs. 2,000, ” it will be al- 
right. Otherwise there is confusion and 
it becomes more confounded that the pro- 
viso is applicable only in case where the 
compensation is for both, and in that case 
whether the claim has to be split up and 
what will happen to the compensation for 
the death or bogilyi injiy, 


Again there is no meaning altogether for 
the proviso. Because, so far as the insu- 
rance company is concerned it is lia- 
ble only upto the limitation of statutory 
liability whether the claim is made be- 
fore the Tribunal or before the civil Court 
except in case of special conditions con- 
templated under sub-section (5) of section 
95 of the Motor Vehicles Act. In a case 
where the ingurance company: makes it- 
self liable for more amount than the sta- 
tutory limit by inserting the special condi- 
tion in the policy, an award can be passed 
by the Tribunal and also a decree can be 
passed by the civil Court upto such an 
amount, as per the contract of policy by 
virtue of the provision under sub-section 
(5) of section 95. Therefore the claimant 
is not given any special treatment or ad- 
vantage by making a claim before the 
civil Court except that he will have a rea 
gular and elaborate trial under the provi- 
sions of the Civil Procedure Code for 
which he will have to pay a huge 
amount by way of Court-fee under 
the Court-fees Act. In these cir- 
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cumstances it really becomes meaning- 
less, why there should be a proviso under 
‘section 110 of the Motor Vehicles Act 
differentiating the claim in respect of 
damages to the property of a 3rd party 
exceeding Rs. 2,000 and a claim 
for less than Rs. 2,000.: 

Then again, ifa suit is straightaway filed, 
‘can it not be defended on the ground that 
the civil Court has no jurisdiction as the 
matter can be adjudicated by a Motor 
Accident Claims ‘Tribunal and conse- 
quently the jurisdiction of the civil Court 
is barred by section 110-F of the Motor 


_in the Act at the earliest. , 
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Vehicles Act and that even if the claimant 
wants to exercise his option he can. do so 


‘only by preferring a claim before the Tri- 


bunal in the first instance and take a 
reference from the Tribunal? 


All these anomalies have to be given very 


` serious thought by: the Legislature and 


necessary amendments have to be made 
Tn these days of 
heavy traffic and increasing number of 
vehicles on the road,'we come across 


many accidents daily. 
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‘BOOK REVIEW 
K. S.  SHAvVAKSHA’S TRADE AND 
MERCHANDIEE MARKS AOT, 1958, Second 
Edition, by G. Shavaksha, 1974. (Publi- 
shers : N.M. Tripathi Private Limited, 
Bombay). Price Rs. 40. 


Mr. Shavaksha’s book has been regarded 
always as a standard work on the subject of 
Trade Marks. Though drawing light from 
English decisions, his comments on the 
sections of the Trade and Merchandise 
Marks Act are not a mere reflection of 
the English law but have taken adequate 
notice of the decisions in India and the 
Indian practice. It may be suggested 
that decisions like Parle Products (Pot.) 
Lid v. J.P. 8 Co., Mysore, A.I.R. 1972 
S.C. 1359, laying down that in an action 
for infringement of a trade mark the 
plaintiff must make out that the use of 
the defendant’s mark is likely to deceive, 
but where the similarity between the 
plaintiff’s and defendant’s marks is so 
close either visually, phonetically or other- 
wise and the Court concludes that 
there is an imitation, no further evidence 
is required to establish that the plaintiff's 
right is violated, and Hajakawa Electrical 
Co. v. Associated Electronics and Electrical 
Industries, Bangalore, (1974) 1 M.L.J. 392, 
holding that section 11 (a) can be invoked 
to prevent registration of a trade mark 
only if the goods of the objector had a 
reputation in this country, might have 
found inclusion. The survey in Appen- 
dix V of the law governing the protection 
of confidential industrial information or 
know-how is a new feature of the present 
edition whichwill be highly appreciated. 
The present edition sustains the high 
quality of the First Edition and is a wel- 
come publication. 





Tar PayMentor Bonus Acr, 1965 by 
D.S. Chopra (Publishers: N.M. Tri- 
pathi Private Ltd., Bombay). 1973. Price 
Rs. 38. 


Bonus is an extra payment aver and 
above the wages and not a substitute 
therefor. It is neither a gratuitous pay- 
ment nor deferred wages. It is in some 
measure a right of the workmen to share 
in the profits of the industry. Social 
justice demands that a claim to bonus 
should not be refused except for very 
good reasons. Computation of bonus has 
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now to be made according to the provi- 
sions of the Bonus Act, 1965 which was 
enacted to fix the minimum and maxi- 
mum rates of bonus payable to. the 
employees within the purview of the Act. 
The Bonus Act does not in any way ex- 
clude the application of the Industrial 
Disputes Act of 1947. 


The instant book furnishes a sectionwise 
commentary. Decided cases have also 
been taken into account. It is gratifying 
that the provisions of the Industrial Dis- 
putes Act, Factories Act etc., have been 
mentioned wherever relevant and explain- 
ed. The recommendations of the 
Bonus Committee and the Bonus Review 
Committee, 1972 have been adverted to 
in the comments. It will be generally 
agreed that, as stated by the author, the 
Bonus Act has not put an end to con- 
frontations between employers and em- 
ployces over the payment of bonus every 
year. Like Oliver Twist, the workmen 
are asking for more. The suggestion by 
the author that the Payment of Bonus 
Act should be made into a self-contained 
code with an internal machinery to deal 
with disputes under the Act deserves con- 
sideration. The book is bound to be of 
much utility to lawyers and those 
concerned with or affected by the 
working of the provisions of the Act. 


Law RELATING TO PRovmENT Funps 
by D. S. Chopra. (Publishers : 
N. M. Tripathi Private Ltd., Bombay). 
1974. Price Rs. 45. 


Provident fund constitutes a retirement 
benefit. It serves as a security provision 
for the furture. It differs from pension 
in that the employee himself contributes 
to its accumulation over his years of ser- 
vice. Again provident fund amount is a 
lump sum payment to the employee and 
is not periodical like pension. 


There are a number of statutes, rules, 
schemes etc., relating to provident fund 
for employees in different industries. 
The present work brings together the 
Employees’ Provident Funds and Pen- 
sions Act, 1952; The Employces’ Provi- 
dent Fund Scheme, 1952; Notifications 
issued under the Act and the Scheme ; 
Employees’ Family Pensions Scheme, 
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19715 Seamen’s Provident Funds Act, 
1925; General Provident Fund (Cen- 
tral Services) Rules, 1960 ; Coal Mines 
Provident Fund, Family Pension and 
Bonus Scheme Act, 1948; Coal Mines 
Family Pensions Scheme, 1971 ; Public 
Provident Funds Act, 1968 ; and Contri- 
butory Provident Fund Rules (India), 
1962. The statutory provisions and the 
rules are up to date. The author provides 
comments taking into account decided 
cases, The details relating to the working 
ofthe provident fund scheme and the 
family pensions scheme are set out. 
The instant book covers the subject 
exhaustively and affords useful guidance. 
It will be helpful to lawyers and students 
as well. 


MATRIMONIAL REMEDIES UNDER 
Hinpu Law by Raj Kumari Agrawala. 
(Publishers: N.M. Tripathi Private Ltd., 
Bombay) 1974. Price Rs. 40. 


Traditional Hindu Law had its moorings 
in Hindu religious principles. The 
Sastras regarded marriage as a samskara 
and the tie was considered indissoluble, 
Monogamy was held out as an ideal but 
polygamy was not prohibited. In such 
atmosphere there was scanty scope for 
matrimonial reliefs to develop. The 
Anglo-Indian Courts had, on equitable 
considerations, awarded relief by way of 
restitution of conjugal rights or by decree- 
ing maintenance and separate residence 
to a wife in certain circumstances. The 
Indian Constitution ushered in a secular® 
State and provided for the abolition of 
discrimination on grounds inter alia of sex 
or caste rendering any law violative of 
this provision illegal. The Hindu Marri- 
age Act of 1955 was born of reformist 
zeal for social justice. The Act made 
marriage monogamous and provided for 
four primary matrimonial reliefs, namely, 
restitution of conjugal rights, judicial 
separation, annulment and declaration 
of nullity, and divorce. Incidentally 
the Act provided for maintenance pen- 
dente lite as well as permanent alimony 
and maintenance. The Act has been in 
operation now for about two decades. 
The impact of the Act on the Hindu 
family system, the degree to which Hindu 
social conscience has been roused to re- 
act favourably to the provisions of the 
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Act, the popular response to the grant of 
matrimonial reliefs, the effectiveness and 
efficacy of such reliefs, etc., are matters 
requiring investigation and evaluation 
periodically. 


The present book is an adaptation of the 
author’s doctoral dissertation accepted 
for the award of the Ph. D. Degree. The 
book is divided into 3 parts. Part I is 
devoted to the matrimonial reliefs avail- 
able under the old Jaw and the present 
law. Part II examines critically the 
grounds for claiming the reliefs, like 
desertion, cruelty, adultery, impotency, 
etc. Part III discusses Procedure and 
other issues. The Appendices, of which 


there are five, provide the texts 
of the Hindu Marriage Act, 
1955; section 488 of the Criminal 


Procedure Code, 1898; the Hindu Adop- 
tions and Maintenance Act, 1956; the 
Special Marriage Act, 1954; and the 
Hindu Married Women’s Right to Sepa- 
rate Residence and Maintenance Act, 
1946. It may be mentioned that section 
488, Criminal Procedure Code, 1898 has 
been replaced by sections 125 to 127 of 
the: Criminal Procedure Code, 1973. 
Case-law has been fully scanned and 
there is hardly any case of importance 
that has escaped consideration. 


The author has not hesitated to express 
her views or to make suggestions. On 
page 164, pointing out that cruelty has 

en introduced as a ground of divorce 
through the backdoor (section 13-A), 
she observes : “It is difficult to appreciate 
why the Legislature preferred to exclude 
cruelty from directly being a ground of 
divorce. It might he well for our law- 
«Makers to reconsider and make up their 
minds finally. If they wish Hindus to 
obtain divorce on the basis of cruelty, let 
them introduce it as a ground in section 
13 as has been done by the State of Uttar 
Pradesh ; If they do not wish so, they 
ought to stop the backdoor entry also. 
In the present submission cruelty is too 
abstract to be included directly or in- 
directly as a ground of divorce”. Again 
at page 181, it is suggested that the 
Court may be a little less strict about the 
technicalities of proof where it feels that 
the petitioner sincerely believes in his or 
her allegation of adultery leaving no hope 
for reconsideration or reconciliation, but 
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in the case of unchastity as a bar for the 
claim of maintenance of the wife, the 
Courts should apply a very strict standard 
of proof because withholding the right of 
maintenance means literally throwing 
her on the road without means of support. 
The book reveals a close study of the sub- 
ject by the author marked by brilliant 
analysis and lucid presentation. The 
book can be read with pleasure and 
profit. : 


OUTLINES or Lasour. Law by D. S. 
Chopra, (Publishers N.M. Tripathi 
Private Ltd., Bombay) 1974. Price Rs.24. 


Tf industries are to thrive and production 
is to increase capital and labour mist 
sailin harmony. Neither of them should 
rock the boat. Confrontation between 
them would prejudicially affect the coun- 
try’seconomy. The Legislature has from 
time to time enacted laws to eliminate 
friction and discontent and ensure to 
labour a fair deal. Three such enact- 
ments are the Industrial Disputes Act, 
the Payment of Wages Act and the Work- 
men’s Compensation Act. The instant 
book .is not a sectionwise commentary 
on the provisions of these Acts but has 
divided the statutes into various chapters 
and the statutory provisions have been 
explained under different headings or 
titles in the light of decided cases. The 
book contains a clear outline of the law 


and will be helpful to students in parti- 
cular. 


OUTLINES or ORMWNAL Law by D.S. Cho= 
pra (Publishers : N.M. Tripathi Private 
Ltd., Bombay) 1974. Price Rs.23. 


The basic concepts and functions of cri- 
minal law, the nature, character and 
quality of offences, the growth of modern 
administrative or pope welfare offences, 
etc., are subjects of intensive study at the 
present time. The Indian Penal Code 
though a well-drafted Code which has 
withstood the passage of time well reflects 
and embodies the thought-processes and 
thinking of early nineteenth century and 
requires modernisation. A revised Penal 


Gode is on the legislatiye anvil. 
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The book under notice is divided into 
three parts, the first dealing with crimi- 
nal jurisprudence, the second with the 
Penal Code provisions and the third sug- 
gesting solutions to some problems of 
criminal law. The concept of crime, the 
conventional theories of punishment, the 
different kinds of Panken liability, 
etc., are explained in Part I. ` The com- 
ments on the Penal Code provisions are 
aA in Part II. The book is 
essentially one for students learning the 
rudiments of criminal law. 


Law or Contempt IN Inpa by Bal Ray 
Varma. (Publsihers: N.M. Tripathi 
Private Ltd., Bombay) 1974. Price Rs.30, 


It is wholesome principle that those charg- 
ed with administering justice should not 
þe interfered with. In a classic statement 
Lord Atkin said in Ambard’s case, 1938 
A.C. 323: “Justice is not a cloistered 
virtue : she must be allowed to suffer the 
scrutiny and: respectful even though out- 
spoken comments of ordinary men”. 
Broadl eaking two principles have 
crystallised. No comment on pending 
proceedings should be made. Nor can the 
Judge be scandalised. To uphold the 
majesty of the law, and the dignity of 
Courts and to ensure impartial adminis- 
tration of justice, Courts of law take con- 
tempt proceedings. A peculiar feature 
of the power to punish for contempt is 
that it is a jurisdiction in exercising which, 
often, the role of the prosecutor and the 
è adjudicator ‘is combined in one person. 
The present book isa commentary on the 
Contempt of Courts Act, 1971. The 
provisions of the Act represent an 
attempt to balance the two important but 
occasionally conflicting principles, name- 
ly, fearless justice and freedom of expres- 
sion. The Act also ensures that the sum- 
procedure in contempt matters is 
replaced by an ampler“procedure in con- 
sonance with principles of natural justice. 
In the introduction, the author traces the 
development of the law of contempt and 
examines the validity of the Act. He has 
analysed the provisions of the Act and 
stated in a lucid: manner the principles 
which should guide the Bench and the 
Bar in matters of contempt, for vindicating 
justice. The book is a useful publication, 
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INTERPRETATION OF STATUTES THROUGH 
Cases by M.V. Dhareshwar. (Published 


by P.V. Dhareshwar at 246, Ranade Road, 
ilakwadi, Belgaum). 1974. Price 
Rs. 6. 


This book collects the principles of inter- 
pretation applied by the Courts in the 
leading decisions. For this purpose it 
adopts a questions and answers form. 
The subject is covered in all by 29 ques- 
tions (actually there are 31) spread over 
12 chapters. The rgth chapter con- 
tains some legal maxims. An index of 
cases is also provided. English decisions 
also have been drawn upon in relation to 
the principles of interpretation. The con- 
clusions are stated in simple language. 
The book will be of assistance to students 
in particular. 


Also receltd : RevivAL or SWADESHI 
SPIRIT—AN ANSWER To Smucouina by 
S.R. Vakil. (Publishers : Forum of Free 
Enterprise, Bombay-1) 


Wuy Scarartiss by D.R. Pendse, C.V. Mari- 
wala, B.D. Somani and M.R. Meher. 
(Publishers : Forum of Free Enterprise, 
Bombay-1) ; and 


Consumers or A STATE Mownopoty: 
L.I.C. Poricy HoLpers by Prof. L.G.Bapat 
(Publishers : Forum of Free Enterprise, 
Bombay-1). 





COMMENTARIES ON THE PAYMENT oF 
Graturry Act, 1972 by K.D. Srivatsava. 

blishers: Eastern Book Company, 
ucknow). 1975 Edition. Price Rs. 40. 


The concept of social security compre- 
hends inter alia provision against old age 
or death of bread-winners. Such provision 
may take the form of pension, provident 
fund henefit or gratuity. Gratuity is 
in essence a retirement Lenefit for long 
service satisfactorily rendered. Literally 
the term signifies something given volun- 
tarily and beyond obligation. Gratuity 
schemes differed from industry to industry 
and were often marked by niggardliness. 
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gratuity was often giving 
rise to industrial disputes. Central legis- 
lation was therefore undertaken and 
Parliament enacted the Payment of Gra- 
tuity Act, 1972. The provisions of the 
Act and the Rules framed under the 
Act override other enactments. 


The question of 


The instant book provides comments on 
the several provisions of the Act. Deci- 
sions bearing on the several aspects of 
gratuity law have been taken into consi- 
deration and parallel case law from rela- 
ted enactments have also been used to 
elucidate the principles. In spite of 
copious reference to decisions, it looks as 
if the decision of the Supreme Court in 
Tournamulla Estate v. Their Workmen, (1973) 
43 F.J.R. 402, has been missed. In that 
decision the Supreme Court points out 
that misconduct may be of three kinds: 
(i) technical, (i) ‘causing damage to 
employer’s property, and (iii) serious 
misconduct such as acts of violence 
against the management or other em- 
ployees or riotous or disorderly behaviour 
in or near the place of employment which 
though not direct! causing damage is 
conducive to grave indiscipline ; that the 
first should involve no forfeiture, 
that the second might involve forfeiture 
of the amount equal to the loss directly 
suffered by the employer in consequence 
of the misconduct, and the third will en- 
tail forfeiture of the gratuity amount; 
that if the workman is guilty of serious 
misconduct of the third category his 
gratuity can be forfeited in entirety and 
that such a rule is incorporated in section 
4 (6) of the Act. 


Rules framed under the Act by the 
Central and State Governments are furni« 
shed. Thus the Payment of Gratuity 
oe) Rules, 1972; the Payment of 

ratuity (Maharashtra) Rules, 1972 ; 
the Payment of Gratuity (Madhya Pra« 
desh) Rules, 1973; the Payment of ratuity 
eee) Rules, 1973; the Payment of 

ratuity (Tamil Nadu) Rules, 1 73 3 
the Payment of Gratuity (Andhra Prades ) 
Rules, 1972 and the Payment of ae 
esa Rules, 1973 have been included. 

he notes provided under the sections 
are analytical and exhaustive. The pre- 
sentation is lucid. Matters like the cona 


33 oe PHE MADRAS LAW jfouRNaL frg7s 


cept of social security and its evolution, 
its different aspects, the concept of social 
justice, its implications and impact on 
freedom ‘of contract have been dealt 
with. The instant book is a valuable 
and helpful contribution which will afford 


useful assistance to the members of the 
Bar and .all those concerned with or 


affected by the administration of labour 


laws and industrial welfare. © - 
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ARTICLE 31-A (1) 2nd, PROVISO 
OF THE CONSTITUTION — A NOTE 
ON A.LR. 1975 S.C. 646. 


By 


G. S. VENKATASUBRAMANIAN, Advocate, 
Coimbatore. 


The scope of the Second Proviso to Article 
31-A (1) of the Constitution came up for 
consideration before the Supreme Court 
in the decision reported as Sri Navanesthe- 
swaraswami Devasthanam v. State of Madras’. 
The question arose in this way :— 


The appellant Devasthanam was the 
proprietor of a whole inam village under 
Inam tenure which was abolished by the 
Madras Inam Estates (Abolition and 
Conversion into Ryotwari) Act XXVI of 
1963 and was in personal cultivation of 
the lands in question ‘and claimed com- 
pensation at market value for such lands. 
The Act provided for compensation at a 
fixed multiple of the tasdik allowance 
which was not equivalent to the market 
value. The temple claimed unsuccess- 
fully before the High Court of Madras 
that it was entitled to such compensation 
for all the lands in accordance with the 
Second Proviso to Article 31-A (1) and 
filed an appeal to the Supreme Court. * 
Tt was contended by the appellant before 
the Supreme Court that inasmuche as 
the lands in question were in the personal 
cultivation of the temple and it was not 
governed by the ceiling law in the State 
the temple was entitled to the benefits of 
Article 31-A (1) Second Proviso. The 





1. The Bench consisted of K.K., Mathew, V, R, 
Krishna Iyer, A. OQ. Gupta, JJ. It is not clear if 
the Bench thought that no substantial question as to 
the interpretation af the Second Proviso to Article 
314A (1) was involved in the case or whether Article 
145 (3) of the Constitution was lost sight of which 
provides that the minimum number of Judges who 
are to sit for the purpose of deciding any case 
involving a substantial question of law as to the 
interpretation of the Constitution ghall be Jiz, 

J— 
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Supreme Court rejected this. argument o® 
the short ground that it was only if the 
ceiling law was applicable to the person 
concerned the Second Proviso would be 
attracted and that otherwise even if the 
person was in personal cultivation of the 
lauds the Second Proviso can have no 
application, 


It has to be noted that the Second: Proviso 
to Article 31-A (1) came as part of the 
package’ programme’ under the 17th 
Amendment to the Constitution by which 
the scope of-‘Article 31-A was extended 
and‘ several other amendments were 
effected. ' Before the 17th Amendment 
came into force the Supreme Court had 
held in a catena of decisions that compen- 
sation under Article, 31 (2) as it then 
existed was to be a quid pro quo for the 
property compulsorily acquired. When 
by the 17th Amendment the definition 
of the word «“ estate” in Article 31-A 
was modified to apply to lands held 
under .ryotwari settlement, Parliament 
meant that laws imposing a ceiling on 
land holdings held under the ryotwari 
system were not to be assailed as infring- 
ing the provisions of the Articles 14,19 
or 31. By the same amendment several 
land ceiling laws of different States enact- 
ed from 1951 onwards were added to. the 
list of Acts included in‘ the IX Schedule 
and given the blanket protection of 
Article 31-B. It is in this context that 
the Second Proviso'to Article 31-A: (1) 
was enacted. It provides that where 
any law makes any provision ‘for the 
acquisition by the State of any estate 
and where any land comprised ‘therein is 
held by a person under his personal 
cultivation it shall not be lawful for the 
State to acquire any portion of such. land 
as is within the ceiling limit applicable to kim 
under any law for the time being in force, unless 
the law relating to the acquisition provides 
for payment of compensation at a rate 
which shall not be less than the market 
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yalue thereof. Grammatically construed 
this Proviso contains only two conditions 
for its applicability. They are : (1) The 
law in question must make a provision for 
acquisition by the State ; (2) The land 
in question must be held by the person 
under ‘his ‘personal cultivation. It does 
not postulate that the land must be within 
any particular ceiling limit. It is no 
doubt true that a ceiling limit applicable 
to the person is spoken of. But the Pro- 
viso is not so worded as can reasonably 
lead to the further condition that there 
should be a ceiling law applicable to the 
person concerned. before the Proviso can 
be called in aid. All that Article 31-A 
(1) and its Second Proviso taken together 
say is this {—The State is enabled to 
enact a land ceiling law. When one is 
enacted and applied to a person his right 
to compensation for land beyond that 
ceiling may be fixed by the ceiling law 
but the person shall be entitled to market 
value compensation for all land held by 
him which is not hit by such ceiling. In 
other words the Second Proviso postulates 
that so, long as the land in question is not 
eyond the- ceiling limit the person con- 
‘cerned shall be entitled to compensation 
at market value. That is to say the State 
-must first enact a ceiling law and apply it 
‘to a person before his right to compensa- 
tion at market value can be curtailed. 
So long as-a ceiling law is nct enacted or 
is not applied to a person, the curtailment 
of the right to compensation at market 
value does not arise atall. This is also in 
xorformity with the rules of interpretation 
of statutes relating to exceptions and pro- 
visos. Now to hold that there should 
be a ceiling law applicable to the person 
-concerned before the Second Proviso can 
‘come into operation is to go beyond the 
intention of Parliament under the Second 
‘Proviso to Article 31-A (1) and to impose 
-a condition which is not there. The 
effect of such a reading of a condition into 
the Proviso is to place a person to whom 
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no ceiling law is applicable in a position 
worse than a person to whom there is a 
ceiling law applicable for the latter will be 
entitled to market value compensation at 
least in respect of part of his holdings. 
The whole question is this ; does Article 
31-A (1) Second Proviso contemplate the 
existence of a ceiling law or does it merely 
provide that the land (for which market 
value compensation is claimed) should be 
below the ceiling limit if there is any ? It 
will be interesting in this context to note 
that the IX Schedule which sets out the 
enactments which enjoy the blanket pro- 
tection of Article 31-B contains an Expla- 
nation which says that any acquisition 
made under the Rajasthan Tenancy Act 
III of 1958 in contravention of the 
Second Proviso to Article 31-A (1) shall 
be void to the extent of such contraven- 
tion. The existence of such an Explana- 
tion in the IX Schedule itself shows that 
the Second Proviso to Article 31-A (1) 
was considered sacrosanct by Parliament 
even while whittling down the scope of 
the fundamental right under Article 31 
(2). 


Another argument advanced before the 
Supreme Court on behalf of the appellant 
e was that since the law relating to ceiling 
in the State of Madras did not fix any 
limit to the ownership of the land by the 
Devasthanam the. extent of the land 
owned by it itself provided the ceiling on 
its ownership and therefore the provisions 
of the Second Provisa would apply. The 
Supreme Court did not accept this argu- 
ment and held that the Proviso was clear 
that unless the law fixing the ceiling limit 
-was applicable to the person concerned 
he would not be entitled to the benefit of 
the Proviso. In other words it was 
argued that if a ceiling law did not apply 
to the person concerned there was no 
ceiling applicable to him and that the sky 
was the limit and all lands would come 
within the right to compensation at market 


ty 
value under the Second Proviso. Although 
this was only another aspect of the same 
argument it looks as if this was entitled 
to greater consideration, especially in 
the context of the position noticed earlier 
that while the Second Proviso may con- 
template a ceiling it does not necessarily 
contemplate a ceiling law. An interest- 
ing case in a somewhat similar situa- 
tion is reported in Véidyacharan Shukla 
v. Khubchand Baghel*. The question there 
was whether for the purpose of the 
applicability of section 29 (2) of the 
Limitation Act, 1908, it could be said 
whether, when the First Schedule thereof 
made no provision for a particular kind 
of suit for which a special law had made a 
provision, the Limitation Act could be 
said to have prescribed a period of 
limitation different from that under the 
special law. It was held by the majority 
consisting of Sinha, C.J., and Rajagopala 
Ayyangar and Subba Rao, JJ. that even 
when ‘the Limitation Act prescribes no 
period it must be deemed to prescribe a 
nil period and that the nil period was 
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diferent from the other periods prescribed 
by the special law. Applying the same 
analogy it could well be said that when the 
ceiling law does not apply to a particular 
person then ‘‘ the ceiling limit applicable to 
him under the law for the time being in force” 
for that person may be said to be nil and 
therefore the sky is the limit. 


It may be remembered that the Second 
Proviso above referred to which is in the 
nature of an exception to Article 31-A 
which is itself an exception to Article 31 
came in at a time when the right to 
compensdtion was greatly restricted and 
Parliament did not want to réstrict it in 
the cases falling under the Proviso. In 
the circumstances the Proviso which is 
in Part III can itself be deemed to confer 
a fundaméntal right and is indeed the last 
vestige of a fundamental right to property. 
It is therefore submitted that the view 
taken in the above decision of thé Supreme 
Court requires furtber consideration. 
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SECTION 19 OF TAMIL NADU 
ACT XXXVII OF 1972—AMBI- 
GUOUS AND ANOMALOUS. 

By 

T. S. SupramantA Iver, Advocate, 
Trruchy. 


Section 19 in the Tamil Nadu Act 
XXXVIII of 1972, the Act to relieve 
indebted debtors, other than agricul- 
turists, is a mere reproduction of section 
23 (c) of the Madras Act IV of 1938. 
When a relief of scaling down of debt is 
available under section 7 and 15 of the 
Act XXXVIII of 1972, and the decree 
for only such scaled down amount, can 
be enforced and executed, the inter- 
pretation sought to be given to the passage 
under section 19 of the Act by several 
Courts, that only sales had at the time 
of the publication of the Act, and not 
thereafter, could be set aside, is only 
whittling own the ambit and purport 
of the intention of the Act, to award 
relief to the debtors, and deny the right 
of relief to thousands of debtors who would 
be eligible to the reduction of the decree 
amount and the amendment of the decree 
accordingly. To put it in another way, 
if sale is had only at the time of the publi- 
cation of the Act, the relief to set aside 
the sale would be available to the judg- 
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mebt-debtor (as per the ruling given in 
several Courts), and that otherwise the 
sale would be confirmed, sale certificate 
issued, delivery ordered and so on. 


This interpretation would make stction 
15 of the above Act (corresponding to 
section 19 of the Act IV of 1938) incon- 
sistent, incompatible witb section 19 of 
the Act XXXVIII of 1972 and imprac- 
ticable in working. What is sought to be 
given by one hand would be taken away 
by the other. Tbe copious discussion 
advanced in the article at page 1 of the 
Journal section of (1975) 2 M.L.J. would 
apply mutatis mutandis, to scction 19 of 
Act XXXVIII of 1972. Section 19 in 
this view would be unnecessary and can- 
nat fit in with the other: sections of the 
Act. The matter requires a fuller study 
and amendment. What is to happen to 
a debtor whose decree debt for Rs. 5,000 
is ordered to be scaled down to Rs. 3,000 
or even less to Rs. 2,000 or so, . and his 
property is sold in execution to an auction- 
purchaser (‘decree-holder or third 
party ”) for the original decree amount cf 
Rs. 5,000 and sale confirmed, delivery etc. 
ordered ? The order of scaling down in 
such a case is ineffectual, nugatory and 
of no force. This has to be considered 
and properly remedied. 
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PROBLEMS OF DIVIDEND 
PAYMENT 


‘By 


C.V. "NARA HARI RAO, M.A.B.L., Secretary, 
Lakshmi Machine Works Lid., Coimbatore-20. 


According to the Companies (Temporary 
Restrictions on Dividends) Amendment 
Act, 1975, with effect from 1st March, 
1975, interest at 8 per cent per annum is 
payable for the two instalments of “defer- 
red dividends” to be paid on 5th July, 
1976 and 5th July, 1¢77.. A company is 
entitled to date and/or post the dividend 
‘warrant (D.W.) within 42 days from the 
date of declaration at the annual general 
meeting of the company of the dividend, 
including the “ immediate dividend ” and 
the two instalments of deferred dividends. 
The Companies (Temporary Restrictions 
on Dividends ) Act, 1976, with effect from 
6th July, 1974, prohibited these two pay- 
ments for two years, See infra. 


Suppose a company held its annual gene- 
ral meeting on 11th June, 1975 to consider 
the accounts for the financial year ending 
gist December, 1974. It will have time 
for 42 days till 21st July, 1975 (inclusive) 
to post the dividend warrant in respect of 
all the three categories of dividends a» 
aforesaid. It cannot postpone the post- 
ing of the two deferred dividend warrants 
to a later date, on the plea that these pay- 
ments are to be made only in July, 1976 
and July, 1977. The shareholder who is 
currently registered in the Register of 
Members of the company on a particular 
specified date with reference to the clos- 
ing of such Register (the beginning or, the 
closing date of the books’ closure. period, 
both days inclusive) is the person who is 
entitled to the three dividends aforesaid. 
Tf the posting is postponed to 1976 or 1977; 
it:may happen that before the actual pay- 
ment dates, during the long interval, some 
shareholders might have transferred their 
shares (obviously for value cum these 
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deferred dividends). Income-taxis pay- 
able by the shareholder or the transferee 
on these deferred dividends within 35 days 


~ from the date on which such instalment 


becomes due and payable to the assessee 
or the warrant in respect of such instal- 
ment is transferred by the assessee to any 
person, whichever is earlier [vide sub- 
clause (10) of new clause 5-A] 


Interest payment 


Now suppose a company has dated the 
“ immediate dividend” warrant as on 
aist July, 1975, the first deferred divi- 
dend warrant as on 5th July, 1976 and the 
second deferred dividend warrant as on 
5th July, 1977, making the period.of vali- 
dity of all these warrants six months from 
these respective dates (assuming that this 
procedure will conform to the Rules and 
pro forma of the dividend warrant yet to 
be prescribed). Then, no interest is 
payable on the “immediate dividend ” 
for any period, and the interest will be- 
come payable on the first instalment of the 
deferred dividend from atst July, 1975 
to 4th July, 1976 (because the last day of 
the expiry of the first ycar two years after 
6th July, 1974 is 5th July, 1976 and the 
amount is payable on that date-vide new 
section 5-A (2) of the principal Act t.e., 
the Companies (Temporary Restrictions 
on Dividends) Act, 1974, and on the 
second instalment of the deferred dividend 
from 21st July, 1975 to 4th July, 1977 
(because the last day of the expiry of two 
years’ ban cn payments after 6th July, 
1974 is ‘on 5th July, 1977). It seems that 
these assumptions may be correct. 


But, suppose in the-same instant case; tbe 
company, instead of availing cf the maxi- 
mum period of 42 days for paying the 
dividend or posting the D.W., had fixed 
a definite date within the statutory limit 
of 42 days, say 25th June, 1975, then it 
would hzve dated its “immediate divi- 
dend ” warrant as on 25th June, 1975 and 
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valid for 6 months thereafter. It would 
have dated the first deferred dividend 
warrant as on 5th July, 1976 and the 
second deferred dividend warrant as on 
5th July, 1¢77 and posted all the three 
D.Ws’. on or before 25th June, 1975. In 
this case, no interest is payable by the 
company in respect of the “immediate 
dividend ”, but interest will become pzy- 
able on the first deferred dividend from 
25th June, 1975 to 4th July, 1976 and on 
the second deferred dividend from 25th 
June, 1975 to 4th July, 1977, as in the 
first example. Here too, these are 


assumptions made in the absence of 
specific Rules. They appear to be 
correct. 


No interest is payable by the Company 
on the first instalment of the deferred 
dividend from 5th July, 1976 and on the 
second instalment from 5th July, 1977, 
till they are claimed. 


Tax Deduction. 


One will have to guess again the pro forma 
of the certificate of Deduction of Tax 
from Dividends under section 203 of the 
Income-tax Act, 1961, usually printed on 
or on the reverse of the D.Ws. 


In the instant case (first example), the 
company may have to attach the said cer- 
tificate in the case of all the three cate- 
gories of dividends (immediate and two 
deferred) that a total (including income- 
tax and surchage) of 23, 23 and 33 per 
cent as per the current rates has keen 
deducted respectively according to the 
status of the shareholder as resident indi- 
vidual, domestic company and nor-resi- 
dent individual and that the tax so dedu- 
cted on all the three categories/amounts of 
the dividends will be paid within a week 
commercing from 21st July, 1975 (or from 
25th June, 1975, in the second example) 
to the Central Government. 


But, what is the prccedure if the company 
cannot take the risk of assuming this pro- 
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cedure or the pro ferma for the D.W 
(including the Certificate of Deduction 
as aforesaid)? Only the Rules, when 
published, will confirm, or inform. 


Unpaid Dividend Account 


But an interesting feature is this: In the 
instant case, first example, if the “imme- 
diate dividend” warrant was dated and 
posted on 21st July, 1975 and the company 
has allowed 3 months for the validity of 
the D. W., the shareholder could get this 
payment out of the dividend warrant 
account opened by the company 
with any bank of its choice with- 
in 42 days i.e., on or before 31st August, 
1975. After this pericd, the company 
should transfer all unclaimed or unpaid 
dividends remaining in this account to an 
“unpaid dividend account” in a scheduled 
bank as envisaged in section 205-A (1) of 
the Companies Act. Those shareholders 
who have not encashed their D. 
Ws. on or before gist August, 1975 
cannot be paid from the original account 
but enly from the second or unpaid divi- 
dend account. They can be so paid 
from this account for another 48 days 


efter grist August, 1975 till the 
validity period of the D. W. (3 
*months) is over. If the dividend 


remains unpaid or unclaimed in this “‘un- 
paid dividend account” for 3 years from 
the date of transfer to this account, the 
company has again to transfer the amount 
of such unclaimed dividends to the 
“general revenue account” of the Central 
Government. It appears, therefore, that 
the company cannot mention in the “‘par- 
ticulars as may be specified by the Rules 
prescribed” that, afler the period of 
validity of the D. W. is over, the 
shareholder should claim payment, not 
from the bank, but only at the Registered 
Office of the company. Such a practice 
obtained before the Companies (Amerd- 
ment) Act of 1974 introduced section 
205-A,but there appears to be no provision 


It} 


for the re-transfer of the unclaimed divi- 
dends from the account in the bank to the 
Company’s funds and or the company 


itself _making the payment at the 
Registered Office. 
Anomaly 


Here, therefore, arises an anomaly. The 
writer has found in a deferred payment 
D. W. issued by The Century 
Spinning and Manufacturing Company 
Ltd., Bombay (without waiting for the 
officially published Rules and pro forma 
cf D. W.) that after the six months period 
of the validity of that D, W, is over the 
shareholder should present that D, W. 
only at the Registered office of the 
Company and obtain the payment. 


But sub-section (5) of section 5-A of the 
Companies (Temporary Restrictions on 
Dividends) Act, 1974 as amended by the 
1975 Amendment Act says that the provi- 
sions of section 205-A of the Companies 
Act, 1956 shall not apply to any instal- 
ment of deferred dividend : Provided that 
the whole or any part ofan instalment of 
deferred dividend remains unpaid after 
the expiry of a period of 30 days from the 
date on which such instalment becomes 
due and payable, the provisions of the , 
said section 205-A shall apply to the 
amount so remaining unpaid”. The 
proviso is to be noted. 


Take the instant case, first example 
(supra). The first instalment of deferred 
dividend becomes due and payable on 
5th July, 1976. So, if a company had 
opened a dividend warrant account with 
a bank before 5th July, 1976 and arranged 
with the bank to pay this deferred divi- 
dend from this account, it could be so paid 
from tbat account only for 30 days from 
5th July, 1976. If any such deferred 
dividend then remains unclaimed or un- 
paid, the company should transfer that 
total amount to an “unpaid dividend 
account” with a scheduled bank and 
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arrange for making further payments 
only from that account. Section 205-A 
Proviso above stated will apply. The 
Company cannot ask the shareholder 
(after the lapse of the 30 days) to obtain 
payment only at the Registered Office 
of the Company. The only difference 
between the application of section 205-A 
(1) to the “immediate dividend ” and the 
“deferred dividend” is that in the former 
case the unclaimed c: unpaid dividend 
is to be transferred to the “unpaid divi- 
dend account” after the lapse of 42 days 
from the date of declaration but in the 
case of the first and second instalments of 
the deferred dividends they should be so 
transferred to such an account when 30 
days have elapsed from 5th July, 1976 or 
5th July, 1977 respectively, and the defer- 
red dividends still remain unpaid or un- 
claimed. It is not understandable, there- 
fore, how The Century Spinning and 
Manufacturing Company Ltd., could 
direct the shareholder to come to the 
Registered Office of the company to 
obtain payment of the deferred dividend 
after the lapse of six months from the date 
of the deferred dividend warrants (5th 
July, 1976 or 5th July, 1977). Of course, 
the Company need not make any im- 
mediate deposits in a bank in respect of 
the deferred dividends ; it can do so just 
a few days before 5th July, 1976 or 
5th July, 1977. 


General Revenue Account. 


As a matter of fact, the same “particular” 
is found in the “immediate dividend” 
warrant also, that the shareholder should 
obtain payment after the lapse of six 
months from the Registered office of the 
company. This is clearly against the 
mandatory provision in section 205-A that 
the unclaimed or unpaid dividend after 
the lapse of 42 days should remain only in 
the “unpaid dividend account” ard if it 
so remains for three years from the date of 
transfer to such account the amount so 
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accumulated should þe transferred to the 
“general revenue account” of the Central 
Government. The shareholder -should 
then make his claim to that Government. 
It is clear frem section 205-A that in no 
case, whether 1t is immediate dividend or 
deferréd dividend, the company can with- 
diaw any amount from the “unpaid divi- 
dend account” and make the payment at the 
Regsitered Office as The Century Spin- 
ning and Manufacturing Company Ltd., 
kas directed in all the three D. 
Ws. The purpose and object of sec- 
tion 205-A will be defeated if the com- 
pany reserves a right to make such pay- 
ments itself after the expiry of the vali- 
dity period of the D. Ws., and also 
not from the “unpaid dividend account”. 


It is also to be noted that tbere is no 
provision in the Companies Act for the 
transfer of the unclaimed or unpaid divi- 
dends directly from the company’s own 
account ‘to the general revenue account. 
The company should so transfer to the 
general revenue account the unclaimed 
or unpaid dividends after they have re- 
mained in the unpaid dividend account 
for three years. When once the company 
has- deposited the unclaimed or unpaid 
dividends in the unpaid dividend account 
it can effect further payments or dispose 
of the money only according to the statu- 
tory provisions or the prescribed Rules. 


Unsafe Example. 


It scems to me, therefore, that the “‘par- 
ticulars contained in the three Dividend 
Warrants at least in so far as the direction 
to,the shareholder to, obtain, payment from 
the Registered Office after the expiry of 
the period of validity of the Dividend 
Warrant is incorrect and invalidates the 
D. Ws, as, surely they cannot be 
in conformity with the Rules to be pres- 
cribed. The Rules can only follow the 
statutory provisions described in the fore- 
going. The “particulars” given ky the 
company, therefore, do not conform even 
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in the first instance to the substantive 
provisions of the Act itself. 


It seems that The Century Spinning and 
Manufacturing. Company Ltd., has taken 
a risk in guessing the pro forma of the 
D. W. ard it is ‘unsafe for other 
companies to follow that example. Hay- 
ing declared the dividend at the annual 
general meeting, if the company finds 
that the pro forma of the’ D.W. 
isnot published yet, the company can 
only deposit the entire dividends amount 
inthe “unpaid dividend account” in a 
scheduled bank and wait indefinitely till 
the Rules are prescribed to make out 
the D. Ws. Section 5-A (9) of the 
Companies (Temporary Restrictions 
on Dividends) Act, 1974, as amended in 
1975 says categorically that the D. 
W. shall be in such form as may be 
prescribed. If the anticipatory pro 
forma now used is found later on not 
conforming to the prescribed form, 
what is to happen ? 


However, it will be well if the Central 
Government publishes the Rules as soon as 
possible without waiting for the z pproval 
of such Rules by both Houses of Parlia- 
ment ds required by section 12 of the 


e Companies (Temporary Restrictions on 


Dividends) Act, 1974. This section reads: 


“ig. Power to make rules—(1) Every Rule 
made by the Central Government under 
this Act shall be laid, as soon as may ke, 
after- it is made, before each House of 
Parliament, while it is in session, for a 
total period of thirty days which may be 
comprised in one session or in two or more 
successive sessions, and if, before the expiry 
of the session immediately -following the 
session or the successive sessions aforesaid, 
both Houses agree in making any modi- 
fication in the Rule or both Houses agree 
that the Rule shall not be made, the Rule 
shall thereafter have cffect only in such 
modified form or be ofno effect, as the case 
may be, so, however, that any such modi- 


IN) 


fication or annulment shall be without 
prejudice to the validity of anything pre- 
viously done under the rule.” 


Let the companies which are anxiously 
waiting fer the Rules have them earliest 
possible, and whatever they do under these 
Rules till they are approved or modified 
by both Houses of Parliament will ke 
quite valid. What is done under im- 
agined Rules may not be found valid. 


ja 
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It is hoped that the official Rules and 


the fro forma of the D.W. to be ppblish- 
ed willsteer clear of the many pro- 
blems posed in the foregoing and give 
unambiguous directions to the companies 
and the shareholders. 
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A NOTE- ON G. AMBIGA AMMAL 
v. SELVARAJA MUDALIAR. 

By 

P. S. SUNDARAM, M.A.,M.L. 

Advocate, Tuticorin. 


In Ambiga -Ammal v. 
Mudaliar?, decision of Justice 
C. J. R. Pau, he has held that 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960) is 
inapplicable to buildings owned by Reli- 
gious and Charitable Institutions even 
with regard to pending proceedings (i.e.) 
those petitions or appeals filed before 
the notification was issued by the 
Government of Tamil Nadu under section 
29 of the Act. Section 29 empowers 
the Government to exempt any building 
or class of buildings from all or any of 
the provisions of the Act by means of 
notification. In view of the powers 
so granted the Government of Tamil 
Nadu under G.O.Ms. No. 1998, dated 
12th August, 1974 exempted the opera- 
tion of the Act with regard to the build- 
ings owned by Hindu, Christian, and 
Muslim Religious Trusts and Charitable 
institutions from all the provisions of 
the Act. 


Selvaraja 


In the reported case the trustee of a 
bajanai kovil preferred a revision to the 
High Court under section 25 of the Act 
against the tenant in view of the dismissal 
of the petition by the lower Courts. 
Justice C. J. R. Paul, has held that the 
notification of the Government disarms 
the Court to deal even with pending 
proceedings and dismissed the revision 
petition. 


The power of the Legislature to effect 
retrospective legislation has been time 
and again affirmed by the Courts in 
India. But the distinction will have to 
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be borne in mind between legislative 
power and subordinate legislative power. 
Subordinate legislative power arises in 
cases when the Legislature vests the right 
to make rules or notifications or bye- 
Jaws with the Government. 


The highest Court of the land in 
Income-tax Officer, Allepy v. M.C. 
Ponnuse® has held that unless the Legis- 
lature gives the power to effect rules, 
notifications and bye-laws retrospectively 
the power is deemed to be effected pros- 
pectively. The decision relied on by 
the learned Judge Mulla v. Godhu®, 
pertains to the realm of legislation and 
not subordinate legislation. The learned 
Judge has not borne this distinction in 
mind. The decision of Justice Bala- 
krishna Iyer, cited by the counsel 
for the appellant in S.A. Seshadri v. 
Narayana‘, is equally applicable to the 
facts on hand dealt with by Justice C. J. 
R. Paul. The distinction- made by the 
learned Judge between temporary legis- 
lation and permanent legislation is not 
germane and in turn has deviated the 
Judge in arriving ata correct conclusion. 
In short the Court retains its power 
under the Rent Control Act in pending 
matters which have come jnto being 


before the notification was issued. 








2. (1970) 1 LTJ. 190: (1970) 1 on : 
Garona S. o) a SGR 129: 108 G. 3 $39 
1970) 2 129: (1970 ose 258: 
ARR o ag 970) J. 258 
4. (1949) OLE. 996: 62 L.W. 627: A.LR. 
1950 Mad. 106. 
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ORDER 17, RULE 3 OF THE CODE 
OF CIVIL PROGEDURE—NEED 
FOR AMENDMENT. 


By 
S. S. Kaper, District and Sessions Fudge. 


Order 17, rule 3 of the Code of Civil 
Procedure is one of the controversial 
provisions of the Code, which has given 
rise to a conflict of judicial decisions. 
The rule runs thus: 


‘Where any party to a suit to whom time 
has been granted, fails to produce his 
evidence, or to cause the attendance of 
his witnesses, or to perform any other 
act necessary to the further progress of 
the suit for which time has been allowed, 
the Court may, notwithstanding such 
default, proceed to decide the suit forth- 
with”. 

The Rule comes into play only when 
the previous adjournment was at the 
request of the party, who commits default 
even on the adjourned date and the 
previous, adjournment had been granted 
for one of the reasons mentioned in the 
rule, viz., to produce evidence or to cause 
the attendance of witnesses or to per- 
form any other act necessary to the 
further progress of the suit. So far there 
is no doubt or dispute. But when we 
come to the adjourned date, the ques- 
tion arises as to whether the defaulting 
party must appear in Court and ever if 
he appears, should he be ready to pro- 
ceed with the suit before the provisions 
of Order 17, rule 3 can be invoked. So 
far as our High Court is concerned, the 
position is well settled by the Full Bench 
decision of our High Court rendered in 
Prativadt -Bhayangaram Pichamma v. Kami 
Chetty Sriramulu1, where it has been held 
that if the party does not appear on the 
adjourned date, then notwithstanding 
the conditions laid down in rule 3 of 


1. 34 M.L.J.24 :43 I.C. 566: (1918) LLR. 
41 Mad. 286. 
J—6 


THE MADRAS LAW JOURNAL 


33 


Order 17 being satisfied, the Court can- 
not dismiss the suit under Order 17, rule 
3 but can only proceed under Order 17, 
rule 2 of the Code of Civil Procedure. 
The High Court of Andhra Pradesh in 
its Full Bench decision rendered in 
Agaiah v. Mohamed Abdul Karim?, has 
adopted the same view. But the Full 
Bench of the High Court of Rajasthan 
has taken a diametrically opposite view 
and held that where a party, to whom 
time has been granted for production 
of evidence or for the purpose of doing 
any other act necessary for the further 
progress of the suit, does not appear, it 
is a case of double default and the case 
is not taken away from the purview of 
Order 17, rule 3 of the Code of Civil 
Procedure. The High Court of Calcutta 
has held that if there are materials on 
record, the Court ought to proceed under 
Order 17, rule 3 of the Code of Civil 
Procedure, of course, when the previous 
adjournment had been at the instance of 
the defaulting party (vide Brojendra 
Nath Ganguli v. Promatha Bhusan®, A 
Full Bench of the High Court of Bombay_ 
has also taken the view that if there are 
materials before it, the Court can pro- 
ceed with the case under rule 3 of Order 
17 and dispose of the matter on merits 
notwithstanding the absence of the party. 
(Vide Basalingappa v. Shidramappa*.) 

The next point for consideration is, 
whether the mere presence of the default- 
ing party in Court on the adjourned 
date is sufficient to enable the Court to 
proceed under Order 17, rule 3 of the 
Code of Civil Procedure. In other words, 
can the defaulting party be said to have 
“appeared” in Court when he is not ready 
to proceed with the suit? It is now well 
settled by a catena of judicial decisions 
of our High Court that the mere physical 





2. (1960) 2 An.W.R. 416 
A.P. 201 (F.B.) 

3. AJI.R. 1933 Cal. 412. 

4. A.LR, 1943 Bom. 321 (F.B.) 


: ALR. 1961 
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presence ofa partyin Court, who or whose 
counsel does no more than apply for an 
adjournment and who, on the adjourn- 
ment being refused, refuses to go on 
with the suit, does not amount to 
appearance”. In Kaliappa Mudaliar v. 
Minor Kumaraswami Mudali5 a Bench of 
our High Court consisting of Phillips and 
Madhavan Nair, JJ., heldthat the mere 
physical presence of the defendant did 
. not constitute an appearance, which 
contemplates only an appearance with 
the intention of pleading in a suit. In 
Adhkimoolam Pillai v. The Secretary of State 
for India in Council®, the pleader and the 
party were both present in Court and 
both of them were not prepared to go 
on with the suit and Kumaraswami 
Sastri and Wallace, JJ., held that the 
dismissal of the suit was one for default 
under Order 17, rule 2 of the Code 
of Civil Procedure. To the same 
effect are the single Bench decisions of 
our High Court rendered in Koouammal, 
In re’; Pathuri Venkateswara Rao v. 
Parvataneni Subramaniam®; Karpatti Chinna 
Basava Sathyanarayana v. The Hindu Reli- 
gious and Gharitable Endowments Board, 
Madras*-a; Isaka Venkata Reddy v.Vemireddi 
Ranga Reddi? and Natesa Thevar v. Vairavan 
Servai Karant’. In the recent unreported 
decision in Pavaiammal and another v.e 
Gheliappa Goundar and another11, N. S. 
Ramaswam', J., has elaborately dealt 
with this settled position of law. In 
Bali Reddi v. Lakshamamma1?, it was held 


5. (1926) 51 M.L.J. 290: A.LR. 1926 Mad. 971. 

6. (1928) 54 M.LJ. 35. 

7. 148 LG. 177: A.LR. 1934 Mad. 199 (1). 

8. (1939) 2 M.L.J. 611: 50 L.W. 430: ALR, 
1939 Mad. 974. 

8-a. (1945) 1 M.L.J. 331: 58 L.W. 297: A.LR. 
1945 Mad. 300. 

9. (1948) 1 M.L.J. 452: 58 L.W. 266: LLR. 
(1946) Mad. 103: A.I.R. 1945 Mad. 270, 

10. (1955) 1 MLJ. 20: ILR. (1955) Mad. 
883 : A.LR. 1955 Ma 

11. G.R.P. Nos. pore to oer of 1973. 

12. (1943) 2 MLJ. 350 : 56 L.W. 488 (2): 
A.LR. 1943 Mad. 7 
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by Horwill, J., that even a request by 
the counsel to pass over the case for an 
hour or two did not amount to a step in 
the prosecution of the proceedings and 
the dismissal of the suit was only under 
Order 17, rule 2 and not under Order 17, 
rule 3 of the Code of Civil Procedure. 
In Govindarajulu Naidu v. The Imperial 
Bank of India, Vellore1®, on the adjourned 
date the pleader for the Ist defendant 
filed an additional written statement and a 
fresh issue was also framed at his request, 
but he reported no instructions thereafter 
and the Court proceeded with the suit 
and decreed it against the Ist defendant. 
A Bench of our High Court consisting 
of Curgenven and Cornish, JJ., held that 
the acts of the pleader in filing an addi- 
tional written statement and in applying 
to the Court for the framing of a fresh 
issue were acts done by him in the con- 
duct of the suit and towards the progress 
of the suit and they constituted appear- 
ance of the party. Dhakskinamoorthy 
Kandar v. Ponnuswami alias Karuppu 
Kandar14,is another Bench decision of our 
High Court, where on the adjourned 
date, the plaintiff, to whom time had 
been granted to engage a new counsel 
and go on with the suit, filed in person 
two applications, one for an adjournment 
and another for the examination of a 
witness on commission, but he refused 
to examine himself and proceed with 
the trial on that day, whereupon the 
Court dismissed the suit and it was held 
by Sir Federick William Gentle, C.J., 
and Mr. Thyagarajan, J.,that the plain- 
tiff by filing the application in person for 
issue of a commission “appeared” in 
Court and also took a step in the prose- 
cution of the suit. Following the afore- 
said Bench decision, in Dhakshinamoorthy 





13. 68 M.L.J. 123: (1935) Y.L.R. 58 Mad 
817 : A.I.R. 1935 Mad. 210. 

14. (1948) 1 M.L.J. 65: 61 L.W. 63: ALR. 
1949 Mad. 78. 
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Kandar v. Ponnuswami alias Karuppa 
Kandar\5, Ramaprasada Rao, J., in 
Gopal Gounder v. Ambujammal1*, where 
the plaintiff after examining herself as 
P.W. l and marking certain documents, 
filed @ petition for transfer of the suit, 
but the Court dismissed the petition and 
the suit, held that the plaintiff should be 
deemed to have appeared and partici- 
pated in the trial on that day when the 
suit was dismissed and that the disposal 
must be deemed to be under Order 17, 
tule 3 of the Code of Civil Procedure. 
These decisions do really confirm the 
settled view that the mere physical pre- 
sence of a party in Court who or whose 
counsel does nothing beyond asking for 
an adjournment, will not constitute an 
“appearance” in Court in order to attract 
the provisions of Order 17, rule 3 of 
the Code of Civil Procedure. I must 
here and now refer to a recent Single 
Bench decision of our High Court ren- 
dered in Gorera and Brothers v. The Chief 
Secretary, Government of Pondicherry!?, which 
seems to strike a different note. There 
the suit was posted to 7th August, 1972 
for trial at the request of the defendant 
and on payment of costs of Rs. 200 and 
on that adjourned date the defendant's 
counsel was not ready to proceed with 
the suit. The Court proceeded with thee 
matter, reserved orders and on 2lst 
August, 1973 decreed the suit on meyits. 
It was held by our High Court that the 
case fell under Order 17, rule 3 of the 
Code of Civil Procedure. On the finally 
adjourned date neither the defendant 
nor his pleader took any step in the further 
progress of the proceedings and the defen- 
dant cannot therefore be said to have 
“appeared” as a party partaking in the 
proceedings. The fact that the defen- 
a a e a 

15. (1948) 1 M.L.J. 65 :61 L.W. 63 :A.LR. 
1949 Mad. 78. 

16. (1967) 2 M.L.J. 502:80 L.W. 44i: 
A.I.R. 1968 Mad. 222. 

17. (1975) 1 M.L.J. 155. 
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dant has been consistently committing 
defaults—the suit had once before been 
decreed ex parte and the decree had been 
set aside, and even thereafter the defen- 
dant has been taking several adjourn- 
ments and the last one was on payment 
ofheavy costs of Rs. 200—cannot bring 
the case within the ambit of rule 3 of 
Order 17 of the Code of Civil Procedure, 
when on the final date of hearing, -the 
defendant did not participate in the 
proceedings. It is therefore, respectfully 
submitted that the decision in Corera and 
Brothers v. The Secretary, Government of 
Pondicherry”, is not in accordance with 
the long line of decisions of our High 
Court. 


The facts of this case in Corera and 
Brothers v. The Secretary, Government of 
Pondicherry1®, however, bring to light the 
utter helplessness of trial Courts in in- 
voking the provisions of Order 17, rule 3 
of the Code of Civil Procedure and deal- 
ing with the matter on merits. The 
defaulting party at whose instance 
adjournment had been granted, can 
effectively prevent the Court proceed- 
ing under Order 17, rule 3 of the Code 
of Civil Procedure either by remaining 
absent on the adjourned date or by 
refusing to participate in the proceedings 
even when he is physically present. Rule 
3 of Order 17 of the Code of Civil Pro- 
dure, is thus virtually a dead letter, 
unless the defaulting party is indiscreet 
enough to appear in Court and do some 
act in furtherance of the prosecution of 
the suit. All the Courts in our State 
follow the list system in letter and spirit 
and suits are posted in the ready list not 
less than a month in advance and yet 
litigants are not wanting who take the 
matter in a light-hearted manner and 
allow the suit to be dismissed for default 
or decreed ex parte and not infrequently, 
on some undertsanding between the 
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AMOUNT FORFEITED -FOR 
BREACH OF CONTRACT TO RE 
INCLUDED OR EXCLUDED IN A 
SUIT FOR DAMAGES ? 


By. 


R. TLLA VILLALAN, 
Corporation Legal Adviser, 


M.A. B.L., 


An interesting question has been raised, 
whether the forfeited amount for breach 
of contract by virtue of forfeiture clause 
in mercantile or any other contracts is to 
be included and given credit to in a claim 
of compensation by way of damages in a 
suit filed subsequently by the person who 
is aggrieved by the breach of contract, 
by Ismail, J. in, M/s. Sudhakar & Gom- 
pany by Proprietor M. Stagnanammal v. 
Corporation of Madras.1 He followed the 
Full Bench decision in Vellore Taluk Board 
by its President v. Gopalasami Naidu? and 
came to the conclusion that the party 
aggrieved should not be allowed to make 
profit out of the breach of the contract 
and he is entitled only to reasonable 
compensation but not for both for- 
feiture and damages. 


In the Full Bench decision it is stated 
that “where a person deposits a certain 
amount as earnest money for the perfor- 
mance by-him of his part of the contrag 
thereafter the other party who becomes 
entitled to retain'the deposit as forfeited 
under the terms of the contract must, 
in a suit by him for damages for the 
breach of contract, give credit for the 
amount retained as forfeited and can 
only recover the difference between the 
actual loss sustained and the amount of 


, 


forfeited deposit”. i 
For the purpose of clear understanding 
the proposition of law în this respect the 


importance and relevant portions in the 
judgment are reproduced hereunder, 


1. A.S. No. 887 of 1971 and A.S. No. 523 of 
1974 dated 24th July, 1975. S SO. 
2. (1915) LLR. 38 Mad. 801; 26 T.O. 226. 


J—7 


THE MADRAS LAW JOURNAL 


37 


“ The facts of the case appear fully from _ 
jee judgments of Spencer and Sadasiva 
Iyer, JJ., reported in Felloe Taluq 
Board v. Gopalasami Naidu®, The appellant 
was the President of the Taluq Board of 
Vellore. The respondent was a con- 
tractor under the said Board of the right 
to collect market fees at the weekly fairs 
held at Karadigudi. As an earnest of 
‘his intention to perform the contract, 
he deposited a sum of Rs. 36-2-8, being 
two months’ rent in advance. In case of 
default he agreed, ‘notonly shall I (the 
defaulter) be deprived of the lease for the 
remaining months, but there shall be a 
re-sale at my risk and any loss resulting 
therefrom shall be made good from the 
moveable or immoveable properties be- 
longing to me, and I shall also forfeit 
the aforesaid deposit of Rs. 36-2-8 paid 
by me.’ He did make default in the 
regular payment of the monthly rents 
on the due dates, and acting om the 
terms of the contract, the Taluq Board 
re-sold the right at his risk and sued to 
enforcethe contract. The District Munsif 
before whom the suit was brought allowed 
the plaintiffs’ claim for loss less the deposit 
amount. On a revision petition by the 
Taluq Board, Spencer, J., found that the 
suit was to enforce two of the Stipulations 
in the contract, viz., (1) that any loss 
resulting from a re-sale held in corise- 
quence of the defendant’s default should 
be recovered from his properties; (2) the 
defendant should forfeit this deposit of 
Rs. '36-2-8, and held that the person 
suffering loss on default was entitled to 
recover the actual loss over and above the 
amount of deposit forfeited, while Sadasiva 
Aiyar, J., found that the suit was not to 
enforce both the stipulations in the con- 
tract referred to above but to enforce 
only the first of those stipulations, the 
plaintiff Board having, before bringing 


—_——— ses 
3. (1913) M.W.N. 1025: (1913) 21 Ind. Cas. 
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the suit, treated the deposit of Rs. 36-2-8 
which was with it as already forfeited, and 
held that the plaintiff could not recover 
more than the diffcrence between the 
loss incurred by him and the deposit 
money. In the result the petition was 
dismissed andthe plaintiff Board appealed 
under clause 15, Letters Patent. 


[Mr. S. Varadachariar for Mr. L. A. Go- 
vinda Raghava Iyer, for the Appellant :— 
According to the view of his lordship 
Justice Sadasiva Aiyar, no diference is 
made between the cases where the date of 
payment is expressly provided for and 
where no date is fixed. Essex v. Denietl', 
is clear on that point. 


Sir Fohn Wallis Officiating G j.—Was that 
case cited below ? 


Mr. S. Varadachariar—No, it was not, 
In the English case, there is a distinct 
provision that the deficiency should be 
paid out of the re-sale. 


In the present case also there is a refer- 
ence to the re-sale. 


Cornwall v Hanson". 


Sir John Wallis, Officiating G.J:—Where 
is the rulethat when property is deposited 
it becomes the property of the depositee ?) 
Mr. S. Varadachariar :—I say by reason 
of the breach. 


Ayling, J.—Do you mean to say that 
by reason of the breach, it becomes his? 
Sir John Wallis, Officiating, C F.—How 
does Howe v. Smith® decide the case? 
It only concerns itself whether theamount 
deposited could be recovered back. 


Mr. S. Varadachariar.~-Fry, J., makes 
special reference to Howe v. Smith®. The 
basis of Ockenden v. Herly™ is inconsistent 
with Howe v. Smith®. 


ee 


. (1875) L.R. 10 G.P. 538. 
Ch, 298. 

7 Ch. D.89. 
QB. 361. 


DAP 
~ 
—_ 
\o 

£S 

KN 


THE MADRAS LAW JOURNAL 


[1975 


Sir John Wallis, Officiating C 7.—Some- 
times the earnest takes the form of a 
plate, something which will not give 
anything. 


Mr. S. Varadachariar at bottom of*page 
104, he refers to the same observations.. 


Sir Wallis, Officiating C F.—How do you. 
explain Fry, J.’s observations ? 


Mr. S. Varadachariar: There are two: 
other cases, Griffiths v. Vezey® and Shuttle- 
worth v. Clews®, Both of them are incon-- 
sistent with each other. The second case 
is a judgment of Joyce, J. In the argu- 
ment, reference is made to Ockenden v.. 
Herley 1. 


Sir John Wallis, Officiating C J.—Payment 
of deposit is a part-payment of purchase: 
money. 


Mr. C. R. Subramania Aiyar, for the 
Respondent, was not called upon. 


Jupomenr.—We think the case is covered 
by the authority of Ockenden v. Herley'® 
which was distinguished in Essex v- 
Daniell and referred to with approval 
by Fry, J. in Howe v. Smith and was 
apparently folllowed by Joyce, J. in the 
most recent case of Shuttleworth v. 


Glews®.”"} 


But the party aggrieved in breach of 
contract has suffered loss both mentally 
and physically. The one is intangible 
and the other is tangible ; the former is 
immediate and the latter is afterwards.. 
Atthe very moment when the breach 
is caused the party will be affected and. 
injured, that is why the forfeiture clause 
is included in all forms of contract. It 
is not a penal clause or clause to make 
profit out of the contract. This aspect 
has to be considered when we attempt to. 





8. (1906) 1 Ch. 796. 

9. (1910) 1 Ch. 176. 

10. 27 L.J.QB. 361. 

11. (1875) L-R. 10 OP. 538. 
12. (1884) 27 Ch. D. 89. 
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calculate the compensation by way of 
damages, in case-óf breach of contract. 


In thisconnection it is better to refer to 
Ms. Variety Body Builders v. The Union of 
Indid4? in which the term ‘legal injury’ 
is used. The party aggrieved is entitled 
to claim damages both for inconvenience 
and for actual loss by non-performance 
of a part of the contract. We may call 
the loss by inconvenience by the breach 
as “legalinjury’ which will arise im- 
mediately and the-actual loss by complet- 
ing the non-fulfilled part of the contract 
as ‘actual damages’ which will come 
later in all these contracts. Therefore 
it does not stand to reason that the 
amount forfeited for part of damages 
should be given credit in the amount 


r 
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‘claimed in-a-suit for’ the remaining ‘part 
of -the “damages --filed-- subsequently 
Therefore the Full Bench decision “re- 
quires reconsideration. 


In this aspect, the Union of India v. Rampur 
Distilleries and Chemical Gompany Limited14, 
may be considered because it deals with 
forfeiture for default. cIt -says that the 
party to a contract taking Security deposit 
from the other party to ensure the due 
performance of the contract is not entitled 
to forfeit the deposit on ground of default 
when no loss is caused to him is a conse- 
quence of such default. Therefore, the 


“claim of damages for' breach of contract 


has to be thoroughly reviewed in view 


of the decisions cited supra. 


— 


` 
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14. ALR, 1973 S.G} 10985 + ` > 
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PRINTED COPIES OF THE ORDERS 
AND C.M. AS. UNDER ACT XVI 
OF 1960. 


By 


S. R. VEERARAGHAVAN, M.A., B.L.; 
Advocate, Tiruvannamalai. 


The question to be considered herein 
is whether a printed copy of the order of 
a Rent Controller is necessary, even if 
the said order exceeds joo words, to 
prefer an appeal. 


The filing of a printed copy of the judg- 
ment is insisted upon by the Appellate 
Courts, in accordance with the Madras 
‘Amendment to Order 4, rule 1, Civil 
Procedure Code. Order 43, rule 1, Givil 
Procedure Code. is applicable to appeals 
against orders and rule 2 makes the 
procedure contemplated in Order 41, 
rule 1, applicable to appeals against 
orders too. f 


To obtain a printed copy, rule 135 of the 
Civil Rules of Practice is to be followed 
while to get a certified copy, the re- 
levant rule is 127, so far as the mofussil 
Courts are concerned. 


The word ‘ civil Court?’ is used in Order 
41, rule 1, Order 43, rule 2 and rule 135 
mentioned above. In other words, print- 
ed copy is necessary only if the appeal is 
against the judgment or order of a civil 
Court. It is needless to point out the 
differences between the two rules, 
127 and 135. 


1.6. 


It is very clearly laid down by our High 
Court that a Rent Controller is not a 
Court and he is only a persona designata. 
Reference in this connection may be made 
to the decision reported in Ganapathy v. 
Kumaraswami}, Hence, certainly a Rent 
Controller is not a civil Court. 


a EEET UE EERE NEEDS 
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Further, The Tamil Nadu Buildings 
(Lease and Rent Control, Rule 15 re- 
quires that a copy of the order of the 
Controller shall be filed along with the 
appeal. it is significant to note that it 
does not say “‘a printed copy” in contrast 
to Order 41, rule 1 (Madras Amendment) 
Civil Procedure Gode. 


Appeals against the orders of the Rent 
Controller are preferred under section 
23 of the Tamil Nadu Act XVIII of 
1960 as amended by Act of XXIII of 
1973. ‘Lhe proviso to section 23 (6) runs 
as follows : 


“Tn computing the fifteen days afore- 
said, the time taken to obtain a certified 
copy of the order appealed against shall 
be excluded.” Here also the significant 
omission of the word ‘printed copy’ is 
to be noted. 


Rule 24 of the Tamil Nadu Buildings 
(Lease and Rent Control), Rules 1974, 
deals with the procedure for obtaining 
certified copies and sub-Rule 2 says. “The 
procedure laid down in Civil Rules of 
Practice and circular orders in 1egard to 
making application for and grapt of 
certified copies, shall, as far as may be, 
apply to the applications and grant of 
ecopeis under sub-rule (1) ?. ‘As already 
stated supra Civil Rules of Practice 127 
deals with certified copies, and rule 135 
pertains to printed copies. 


The Rvle-framers of the Tamil Nadu Act 
XVIII of 1960 are conscious abovt the 
rule pertaining to the obtaining and filing 
of printed copies, and that of certified 
copies and the differences between the 
two. They have taken into corsideration 
thati(a) the Act XVIII of 1960 isa special 
enactment and Civil Procedvre Code 
is not applicable to it; (b) the reduction 
in appeal time which is only 15 days 
instead of go days; (c) the significance 
of getting the signature of the appellant 
in the memorandum. of appeal {C.M.A.);5 


It] 


and (d) The . importance of the specifica- 
tion of the date on which the copy of the 
order (of the’ Rent Controller) was 
received by the appellant; and, have 
intentionally omitted the word ‘printed 
copy’ and put the word ‘certified copy’ 
in section 23 of the Act and. rule 15 
thereof. They have also taken into 
consideration that Civil Procedure 
Code, Order 41, rule 1 and Order 43, 
rules 1 and 2 and Civil Rules of Practice. 
Rule 135 are applicable only to the 
Judgment or Order of a civil court 
and that a Rent Controller is not a civil 
Court. 


Therefore it is not necessary to file 
printed copies of. the orders along 
with the memorandum of appeal against 
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the orders’ “of the Rent Controlier, even i 
if the’ words exceed oo: na diaa 


Usually the pies take H to 8 on 
to print the copies of judgments and 
orders. If the Rent Controller grants 
time of about 6 weeks for a tenant to 
vacate the building, the tenant will be 
put to unreasonable hardship when he 
does not get a printed copy within the 
time granted. He will have to spend 
twice for copies as there is no procedure 
to obtain stay of execution before per- 


ferring an appeal. 


Hence an explanatory circular order, in 
this wise, will be of much help to make 
the position crystal clear. 


42. THE MADRAS 
‘VACANCY REMISSION. UNDER 
MADRAS CITY MUNICIPAL 
CORPORATION ACT 

By 


R. TmLLAI VILLALAN, M.A., B.L., Corpo- 
ration Legal Adviser. 


Section 105 of the Madras City Municipal 
Corporation Act which deals with vacancy 
remission reads as follows: 


“© 105 (1) When any building whether 
ordinarily Jet or occupied by the owner 
himself has been vacant and unlet for 
thirty or more consecutive days in any 
half-year, the Commissioner shall remit 
so much, not exceeding one-half of such 
portion of the tax as relates to the building 
only as is propotionate to the number of 
days during which the building was 
vacant and unlet in the half year. 


(2) Every claim for remission under 
sub-section (1) shall be made during the 
half-year in respect of which the remission 
is sought or in the following half-year 
and not afterwards, 


(3) (a) No claim for such remissions 
shall be entertained unless the owner of 
the building or his agent has previously 
thereto delivered a notice to the Com- 
missioner:— 


(i) that the building is vacant and 


unlet ; or 


(ii) that the building will be vacant 
and vnilet from a specified date either in 
the half year in which notice is delivered 
or in the succeeding half year. 


(5) The period in respect of which the 
remission is made shall be calculated— 


(i) If remission is sought in respect of 
the half year in which notice is delivered, 
from the date of delivery of the notice 
or from the date on which the building 
became vacant and unlet, whichever 
is later ; and 
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, > (ii) if remission is sought in respect of 


the half year succeeding that in which 
the notice is delivered, from the com- 
mencement of the half year in respect 
of which remission is sought or from 
the date on which the building became 
vacant and unlet, whichever is later. 


(c) Every notice under clause (a) shall 
expire with the half year succeeding that 
during which ‘it is so delivered, and shall 
have no effect thereafter.” 


Under this section there is ascheme for 
allowing vacancy remission by the Cor- 
poration. The scheme contemplates the 
following circumstances for allowing re- 
mission: 

(1) The building must be occupied 
by the owner; (2) must fall vacant for 
more than 30 consecutive days; (3) the 
amount shall not exceed the half of the 
tax; (4) proportionate to the number 
of days during which the bvilding is 
vacant or unlet; (5) claim must be 
made during the half-year or subse- 
quent half year but not later; (6) claim 
can be entertained only when he delivers 
a notice specifying date either in the half 
year or in the succeeding half year either 
at present or in the future; (7) date 
of delivery of notice or date of vacancy 
Whichever is later; if in the succeeding 
half year in which notice of vacancy is 
served; (8) from the commencement 
of half year from the date of vacancy 
whichever is later ; (9) notice of vacancy 
will be valid for 2 half years; (10) there 
must be 2 notices, one for notifying the 
vacancy and another for claim for 
vacancy. 


In this connection it is relevant to note 
the Gorporation of Madras v. Jamal 
Mohideen!, in which Justice V. Rama- 
swami has held that 2 notices are neces- 
sary—one for notifying the vacancy and 
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another for claiming the vacancy remis- 
sion. : 


The important excerpts of the judgmeut 
are given below: 


“The plaintiff has filed this appeal 
contending that the defendant is not 
entitled to any remission at all on the 
basis of Exhibits B-r, the letter of the 
‘defendant notifying the vacancy. The 
relevant, provision regarding remission is 
contained in section 105 of the Madras 
City Municipal Corporation Act, 1919. 
That section confers power on the 
Commissioner of the Corporation to 
‘Temit property tax. But the right to 
claim this remission is subjected to certain 
conditions. The first of such conditions 
is that the owner of the building shall 
have previously delivered a notice to the 
Commissioner intimating the vacancy or 
informing him that the building would be 
vacant from any particular specified, 
future date. The other important con- 
‘dition is that the claim for remission 
should be made during the half year in 
respect of which the remission is sought or 
in the following half-year, but not after- 
wards. The third condition that has to 
be satisfied is that the building has been 
vacant and unlet for thirty or more con- 
‘secutive days in any half year. In order,e 
‘therefore, toentitle the owner for remission, 
he must not only intimate the vacancy 
but should also specifically make a claim 
for remission with reference to the parti- 
cular period. It should not be sufficient 
compliance with the section if the owner 
has merely intimated that the building 
has been vacant from a particular date, 
Since the remission is to be calculated 
-with reference to the number of days for 
‘which the building has been vacant in the 
‘particular half year, the claim therefore 
must state from what period to what 
‘period the building was vacant in order 
to enable the Commissioner to grant it- 
In this case, the defendant by Exhibit 
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B-r dated 21st January, 1965 informed 
the Commissioner, that the premises in 
question has fallen vacant from Ist 
January, 1965 and was still unoccupied. 
The letter further requested the Revenue 
Officer to note the same for the purpose 
of vacancy remission for the second half 
year of 1964-65. It should be noted that 
on 21st January, 1965, the building had 
not been vacant for thirty or more con- 
secutive days. Therefore, the Revenue 
Authority of the Corporation could not 
have calculated any remission for the 
second half year of 1964-65 on the basis of 
this letter. 


Further; the intimation as to when the 
building was re-occupied is also relevant 
for the purpose of claiming remission. 
Exhibit B-1 does not state for what 
period the premises was vacant. There- 
fore Exhibit B-1 could not be treated as 
valid claim for remission under section 
105. The result is that the defendant is 
not entitled to any vacancy remission 
for the second half year of 1964-65. 


There is no intimation of vacancy or 
claim for remission for the period sub- 
sequent to the second half-year of 1964-65. 
Both the Courts below bave concurrently 
found that there can be no remission in 
respect therefor. There is no appeal 


therefrom. 


In the result, the defendant is not entitled 
to any remission for any period and he is 
liable to the plaintiff in the sum of Rs. 
1,399. 05 as claimed in the suit. The 
second appeal is accordingly allowed.” 


But in Ramakrishnan and others v. Gorpora- 
tion of Madras?, Justices Ramaprasada 
Rao and Ratnavel Pandian, have taken a 
contrary view that notifiying the vacancy 
and claiming compensation may be in 
one notice, The relevant portion of the 
judgment reads as follows :— 
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“The legal contentions of Mr. R. Thillai 
Villalan, the learned counsel for the 
Corporation, are as follows :—Firstly 
he would say that the entitlement as to 
vacancy remission is not automatic, but 
depends upon certain requirements 
which the law compels the owner of the 
premises claiming such a remission to 
strictly adhere to. It is in this view it is 
said that the correspondence that ensued 
between the Corporation of Madras and 
the landlords prior to the institution of the 
action does not clearly point out that 
there has been such a compliance of the 
requirements under law. Basing his 
arguments on section 105 of the Madras 
City Municipal Corporation Act, learned 
counsel would say that, in order to gain 
an entitlement for vacancy remission, 
there should have been a notice prior to 
such aclaim informing the Corporation of 
Madras not only as to the date when the 
premises had fallen vacant, but also the 
period during which such vacancy and 
unletting subsisted. In the absence of 
sucha priorintimation or notice,a super- 
vening claim as such cannot be the basis 
for the statutory entitlement. He has 
put the argument alternatively also thvs: 
The statutory requirements under section 
105 is that there should be two notices: 
viz. a notice of intimation about vacancy 
and unletting followed up by another 
distinct and separate notice making a 
claim for the vacancy remission. He 
would urge, therefore, that the corres- 
pondence that ensued between the 
respective parties would not satisfy the 
statutory requirements as above and in 


the light of it he would say that the claim, 


ought to be rejected. 


On the other hand; Mr. Chellasamy, 
learned counsel for the appellants, would 
urge thata statutory entitlementis intend- 
ed for the benefit ofthe person who can 


claim-it anda substantial compliance of- 


the provisions which would form-the basis 
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for such a claim would be sufficient and. 
that accent on the form ought to be 
avoided. With reference to the same 
correspondence already referred to by us, 
he wovld urge that the claim is in order: 
and ought to have been accepted by the 
Commissioner, He also hesitantly put 
forward the plea that the second suit is. 
barred uncer Order 2, rule 2, Civil 
Procedvre Code. Both tke parties, how- 
ever are agreed that, if the claim for 
vacancy remission is sustainable in law, 
then the Corporation has to recalculate 
the amovnts which the landlords are 
liable in law to pay for the various half 
years in question and, if on such a re+ 
calculation any amount is payable by the 
landlords, they would pay the amount 
which the Gorporation would be entitled. 


The Tamil Nadu City Municipal Cor- 
poration Act as modified in 1962, is a 
self-contained code and it is intended to 
consolidate ard amead the law relating 
to the Municipal affairs of the City of 
Madras. Provisions like sections 137-B,. 
103 and 390-A of the Act are all features 
which indicate that the Corporation Act 
is a self-contained one not only in the 
matter of laying Cown the substantive 
Jaw, brt also in the manner in which 
the substantive lawshovld be implement- 
ed and proceeded with both by the 
statutory authority as well as by the citi- 
zen who has recourse to it. It has set 
itsown norms and guidelines in-the matter 
of taxation and finance. One of the 
taxes, which the Municipal Council may 
levy is property tax. Section 99 of 
the Act provides that, if the Council by a. 
resolution determines that property tax. 
shall be levied, such tax shall be levied. 
ou all buildings and lands within the- 
City of Madras, save those exempted.. 
The other part of section gg is not quite: 
relevant for purposes of our discussion. 
Section 100 sets out the method of assess- 
ment of property tax. Section IOr 
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enables the Council to grart exemption 
to certain buildings from the payment 
of property tax. There are also special 
exemptions provided for in section 
102 which provides for an alternative 
basis of property tax in respect of certain 
properties. Section 103 mandates that 
property tax shall be a first charge on 
the building and the land and also upon 
the moveable property, ifany, found there- 
in and belonging to the person liable 
to pay such tax. Section 104 says that 
the property tax shall be levied every 
half year and shall, save as otherwise 
expressly provided in Schedule IV, be 
paid by the owner of the assessed pre- 
mises within 15 days after the commence- 
ment of the half year. Section 105 deals 
with vacancy remission, 


Sections 106 to 109 deal with certain obli- 
gations on the part of the owner in case 
of transfer of the building or reconstruc- 
tion or demolition of the same, remission 
of taxes, and the powers of the Commis- 
sioner to condone non-compliance of cer- 
tain requirements under the earlier pro- 
visions and also to call for information 
for purposes of assessing to property 
tax, 


The cumulative effect of the above pro- 
visions is fairly clear. The levy is made 
every half year and this is the unit of taxa- 
tion. Such a levy made every half year 
being the basis of taxation, the hypothe- 
sis, would prompt the taxing au- 
thorities to levy such a property tax for 
the other half year. It is inthis respect 
that the distinctness and separability 
of every half year is maintained 
throughovt in the Act: As early as 
1893, this proposition was recognised and 
it has stood the test of time. A Division 


Bench of the Bombay High Court in 


Pitamberdas- v. Sambusar . Town. - Munici- 
pality®, said that the levy. of a tax in each 
J. E 
—_—_—_—_—_—_—— A 
3. (1893) IL.R. 17 Bom, 510, 5 
J—8 


year gives a new and distinct cavse of 
action, and the payment of the tax with- 
out protest for one year does not bar a 
suit to recover a sum paid in a subse- 
quent year under protest on account of 
a tax which was not legally chargeable for 
that year, 


In relation to vacancy remission with 
which we are concerned in these appeals, 
there are certain guidelines in the matter 
of the method of application for remission 
and the consequential grant of it by the 
Commissioner, Section 105 (1) enables. 
the Commissioner in cases where a build- 
ing has fallen vacant and unlet for 30 or 
more consecutive days in any half year 
to remit that much of property taX as is 
provided for therein and in the successive 
svb-clauses. Section 105 (3) (a) says 
that no claim for such remission under 
section 105 (2) shall be entertained unless 
the owner has previously delivered a notice 
to the Commissioner that the building is 
vacant and unlet or that the building is. 
likely to fall vacant and unlet from a 
specified date either in the half year in. 
which the notice is delivered or in the. 
succeeding half year. There is, therefore 
a provision for intimation of a prospective 
vacancy and unletting as well. Such 


e 2 notice shall be followed up by a claim. 


during the half year in respect of which 
the remission is sovght or in the following: 
half year and not afterwards. This is 
provided for in section 105 (2). The 
method by which ‘remission’ should be- 
granted is dealt with in section 105 (3) 
(6). This provision, read with section 
105 (1), is obviously intended to enable 
thé assessing authority to grant such 
remission to which the landlord would bé 
entitled and which is obviously variable 
according to the wee and circumstances 
of each case. 


At this stage, it. would. be necessary to 
state the nature of the enquiry which is 
contemplated under section’ 105 (3) (b). 
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As vacancy remission and an enquiry 
thereinto involves investigation into rights 
and obligations, the enquiry officer, is 
a quasi-judicial tribunal who is to follow 
the principle of natural justice. He is 
to hear the affected party and after 
‘giving such a full and adequate opportu- 
-nity to him reckon the vacancy remission 
to which the landlord may be entitled 
to and grant that, if hé isso entitled to. 
In the instant case, we do not find any 
-evidence that such an enquiry was held 
when the statutory authority rejected the 
-vacancy remission. In a casual manner and 
without any due enquiry which is required 
of a quasi-judicial tribunal, the rejection 
was made. We, therefore treat such 
orders of rejection made as non est and 
unenforceable in the eye of law. 


To continue, the important point to be 
noticed is that every notice contemplated 
under section 105 shall expire with the 
half year succeeding that during which 
it is delivered and shall have no effect 
thereafter. But, section 108-A enables 
the Commissioner at his discretion to 
‘condone the omissions to give notice 
under section 105 and other sections re- 
ferred to therein. The point to be 
considered is whether, in the light of such 
‘statutory provisions, two independent 
and separate notices as urged by Mr. 
Thillai Villalan, are necessary under 
‘section 105 of the Act, one informing the 
taxing authority about the vacancy and 
unletting or the prospective vacancy or 
‘urletting followed up independently 
‘by a claim for remission. When the 
statute itself provides that the non-issue 
of notices contemplated under section 105 
can be condoned at the discretion of the 
‘Commissioner, then obviously the pro- 
vision a? to delivery of notice contem- 
plated under section 105 (3) (a) is one 
which is capable of being liberally con- 
strued.. The main intendment of the sub- 
clause (3) (a) (ii) of -section 105 is that 
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the taxing authority should be put on 
notice promptly about the vacancy and 
unletting or the prospective vacancy 
and that there should pe a claim for 
vacancy remission as prescribed by the 
Act. The word ‘previously’ appeating 
in sub-clause (3) (a) of section 105 of 
the Act cannot be subject to a rigid in- 
terpretation. Taking the above relevant 
sub-clauses of section 105 together, we 
are of the view that both the information 
as to vacancy and unletting, as also 
the claim for remission under sub-clause 
(1) of section 105 being integrated one 
with the other, can be consolidated in 
one notice, as the purpose of the pro- 
visions is not lost by such a process. The 
learned counsel for the respondent says 
that the delivery of the notice regarding 
the vacancy should precede a claim 
and these provisions are mandatory. In 
our view, the word, ‘previously’ used in 
sub-clause (3) (a) of section 105 can serve 
only one public pvrpose. It is obviously 
intended to put the taxing authorities 
on notice of such vacancy or prospective 
vacancy and alert them to make such 
investigations as they may be inclined 
to make to test the trvthfulness or cor- 
rectness of such information. Ifa notice 
is cumulative in the sense that it is not 
eonly informative of the vacancy but also 
of the claim for remission inconsequerce 
thereof, no prejudice is caused to the 
taxing authority. Viewed in this light 
the delivery of a consolidated notice 
containing information abovt the vacancy 
and coupling it with a claim for remis- 
sior would not, in our view, be a non- 
compliance with the provisions of 
section 105 of the Act, and much less 
a departure fron this provision. By 
way of analogy, the Svpreme Court in 
Somawanti v. State of Punjab*. While con- 





4. (1963) 2 8.0.J. 35 : (1963) 2 M.L,J. (S.C) 
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sidering the provisions of the Land Ac- 
qvisition Act and in a case where the 
notification under section 4 and the de- 
claration under section 6 were contem- 
poraneously made in one notification, 
expressed the view: 


<“ A notification urdet sub-section (1) 
of section 4 is a condition precedent to 
the makirg of notification under sub-sec- 
tion (1) of sectior 6. If the Govern- 
ment, therefore, takes a decision to make 
such a notification and, thereafter, takes 
two further decisions, that is, to dispense 
with compliance with the provisions of 
section 5-A and also to declare that the 
land comprised in the notification is in 
fact needed for a public purpose, there is 
no departure from any provision of the 
Taw even though the two notifications are 
published on the same day. ” 


Therefore, the serving of a consolidated 
notice containing the information as to 
vacancy and unletting coupling it with 
the claim for remission would  subserve 
the substance of the requirements of sec- 
tion 105 and would not in any way be a 
departure fromit. Asin all cases the sub- 
stance of the enactment has to prevail 
over the form, we are of the view, that 
notice under section 105 (3) (a) and the 
claim under section 105 (2) could be 
made in one notice and the inclusion of 
the claim for remission in the notice 
informing the authority about the 
vacancy cannot be equitably, justifiably 
or even legally be said to be non-compli- 
ance with the svbstance of the relevant 
Tequirements under section 105. 


The decision of V. Ramaswamy, J., in 
S.A. No. 919 of 1971. which was placed 
before us by Mr. Thillai  Villalan, 
runs as follows: ` 


“That section confers the power on -the 
Commissioner of the Corporation to 
Temit property tax but the right to claim 
this remission is subjected to certain condi- 
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tions. The first of such conditions is that 
the owner of the building shall have pre- 
viously delivered a notice to the Commis- 
sioner intimating the vacancy, informing 
him that the building would be vacant 
from any particular specified future date. 
The other important condition is that the 
claim for remission should be made during 
the half year in respect of which the remis- 
sion is sought or in the following half year 
but not afterwards. The third condition 
that has to be satisfied is that the building 
has been vacant and unlet for thirty or 
more consecutive days in any half year. 
In order, therefore, to entitle the owner 
for remission, he must not only intimate 
the vacancy but should also specifically 
make a claim for remission with reference 
to the particular period. It would not 
be sufficient compliance with the section 
if the owner has merely intimated that the 
building has been vacant from a particu- 
lar date. Since the remission is to be cal- 
culated with reference to the number of 
days for which the building has been 
vacant in the particular half year, the 
claim therefor must state from what 
period to what period the building was 
vacant in order to enable the Com- 
missioner to grant it.” 


We do not think that the learned judge 
has expressed the view that both the notice 
of vacancy and the claim for vacancy 
remission should be made under indepen- 
Gant communications, What is, how- 
ever, pressed into service is that in the 
claim for vacancy remission, the landlord 
must state from what period to what 
period the building was vacant in 
order to enable the Commissioner 
to grant it. This question would arise 
only in cases where there has been a par- 
tial vacancy or unletting of the premises 
during a particular half year. But if the 
premises was vacant for the entire half 
year the question may not arise. Even 
‘otherwise, section 105 (3) (a) compels the 
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landlord to deliver a notice to the Gom- 
missioner stating that the building is vacant 
and unlet or the building is likely to be va- 
cant from a specified date either in the half 
year in which the notice is delivered or in 
the succeeding half year. It is only in the 
enquiry, which, as we have already stated 
is a quasi-judicial enquiry which is obvi- 
ously contemplated under section 105 (3) 
(b), that the further hypothesis might be 
required in order to enable the taxing 
authority to reckon the actual benefit to 
which the landlord is entitled to in conse- 
quence of such vacancy. We are of the 
view that tte landlord could furnish such 
particulars as to the period during which 
the building was vacant ot is likely to be 
vacant during the course of such investi- 
gation by the taxing authority. If the 
opinion expressed by V. Ramaswami, J., in 
the above second appeal was that if the 
landlord failed tostate from what period to 
what period the building was vacant, when 
he delivered the notice then there was no 
eompliance with the norms set out in sec- 
tion 105, we are unable to share that view. 


Another question has also been raised 
whether the vacancy remission is for a 
whole building or part of a building in 
T.A.S. Ratnam Bros. v. Corporation of 
Mazras®, Justice Raghavan has held: e 


“We are inclined to think the view of the 
Small Cause Judge on both the matters 
cannot be sustained. Section g9-I of 
the City Municipal Corporation Act 
authorises the Council by a resolution to 
determine that a property tax shall be 
levied on the buildings and lands within 
the City. The components of property tax 
are also set ovt in the section. The tax 
shall be levied at such percentage of the 
annual value of the buildings and lands 
as may be fixed by the Council. Method 
of assessment has been laid down by sec- 





5. GRP. No. 1572 of 1971 dated 13th 
March, 1973. 
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tion 100. Under this provision, every 
building shall be assessed together with its 
site and other adjacent premises occupied 
as appurtenances thereto, unless the owner 
of the building is a different person from 
the owner ofsuch site or premises. What 
the annual value shall be, has been stated. 
After dealing with general and special 
exemptions and stating that property tax 
is a first charge on the property, the Act 
goes on to deal with vacancy remission in 
section 105. Itsays that, when any builc- 
ing, whether ordinarily let or occupied 
by the owner himself, has been vacant and 
unlet for thirty or more consecutive days 
in any half year, the Commissioner, shall 
remit so much not exceeding one half of 
the such portion of the tax as relates to 
the building only as is proportionate to 
the number of days during which the 
building was vacant and unlet in the half 
year. Every claim for remission under 
sub-section (1) shall be made during the 
half year in respect of which the remission 
is sought for in the following half year and 
not afterwards. No claim for such re- 
mission shall be entertained unless the 
owner of the building or his agent has 
previously thereto delivered a notice to 
the Commissioner that the building is 
vacant and that building will be vacant 
and unlet from a specified date either in 
the half year in which notice is delivered 
o» in the succeeding half year. As to how 
the period in respect of which remission is 
made is to be calculated, has been indi- 
cated in: the ‘section. The expression 
“ building ” has been defined by section 3. 
But it does not say what the building is, 
the definition being an inclusive one. 
There is no indication’ in the definition 
itself whether a building as defined includ” 
es a part of the buildirig. But there is no 
particular reason why, when vacancy 
remission is provided for a building, it 
should be confined only to the building 
in its entirety and not,extended to a por- 
tion of it as well. A building normally in- 
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clude a portion of the building unless it is 
specifically excluded. We are unable to 
see any indication in the definition of the 
expression ‘‘ building ’’ to exclude a por- 
tion of the building. It is conceivable 
that a building may be in separate por- 
tions capable of letting out inde- 
pendently. In that case, the annual value, 
which is the basis of property tax, will be 
calculated with reference to the rent fet- 
ched by each ofsuch separate portions and 
the aggregate thereof. Logically, there- 
fore, vacancy remission should extend to 
each portion of such building, because the 
tar is on the building, and the tax being 
calculated on the annual value which is 
the aggregate of rent fetched by each of 
the portions, the remission may well 
be related to that portion of the building 
which has been separately let out and has 
been vacant. We do not suggest that, 
for the purpose of remission, the separate 
portion for which remission is asked for 
should have been let ovt and for a period 
remained without letting out. Any por- 
tion which is vacant and duly notified will 
be eligible, in our opinion, for vacancy 
remission, subject of course to the limits 
and conditions imposed by section 105. 


‘Our attention has, however, been invited 
to Bhavani*v. Corporation of Madras®, 
There, Ismail, J., took the view that, on 
the language of section 105 and section 3 
(4) defining “ building ” it must be held 
that the owner of a building was entitled 
to a remission of property tax only if the 
‘building remained wholly vacant or unlet. 
He was of the view that if any portion of 
the building was in occupation or let out, 
however small that portion might be, then 
the provisions of section 105 were not at- 
tracted. With respect, we are unable to 
concur with this view as to the scope of 
section 105. The learned judge referred 
to the definition of ‘building’ in the 
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Madras Buildings (Lease and Rent Con- 
trol) Act which included part ofa build- 
ing. But, there the definition is an exhaus- 
tive one and it is not an inclusive one. Sec- 
tion 2 (2) of that Act says that building 
means so and so. But that is not the case 


is the City Municipal Corporation 
Act. There the definition as an 
inclusive one. We consider, therefore, 


that the definition of “building” in 
section 2 bears no analogy which can 
be extended to a determination of the 
scope of the word “ building ”’ as used in 
the City Municipal Corporation Act. 
On the other hand, in K.V. Das v. Vijaya- 
wada Municipality?, Umamabeswaram, J,, 
expressed the view similar to the one we 
are inclined to accept. The learned judge 
said that the expression “any building ” 
in section 87 (1) might be read as includ- 
ing any portion of a building and need not 
be construed as only meaning building 
in its entirety or as a whole. We agree 
with him that such a construction is not 
only natural on the plain language of 
section 105 but also accords with equity 
and commonsense. The learned judge, 
in support of the view, also referred to 
the fact that property tax is fixed on the 
annual value and the annual value is 
atrived at by taking into account the rent 
erealised from the tenants and realisa- 
ble in respect of the portion occupied by 
the owner, iflet out. We hold, therefore, 
that vacancy remission is admissible for a 
portion of building as well which is pro- 
vided as we said the other statutory re- 
quirements for remission are satisfied.” 
In the same judgment it has been held 
rules 14 and 15 of the schedule IV of the 
Madras City Municipal Corporation 
Act is applicable in appeals before 
the Taxation Appeals Committee, 
Therefore in this scheme of allowing va- 
cancy remission under section 105 of the 





7. A.S. Nos. 122 and 123 of 1971 dated 27th 
February, 1973. 
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ARE COSTS DECREED A DEBT 
UNDER TAMIL NADU ACT (X OF 
1975). 


By ; 
T. Re VENKATARAMAN, B:COM., B.L. 


The Debt Relief Acts are around the corner 
agein,. Tamil Nadu Government pioneered 
the field this year by passing Ordinance 
1of1975 “to provide temporary relief to 
indebted agriculturists’*by granting mora- 
torium till 16th January, 1976. This 
Ordinance was subsequently replaced 
by Act X of 1975. Accordingly, the 
Act (and earlier the Ordinance) were in- 
tended to give some relief to indebted agri- 
culturists. Subject to some provisions 
and Explanations, section 2 (c) defines 
‘debt’ as “any sum ofmoney which’ a per- 
son is liable to pay under a contract (ex- 
press or implied) for consideration re- 
ceived and includes rent . in cash or kind 
which a person is liable to pay or deliver 
in respect of the lawful use and occupation 
of agricultural’ land.” 


The Governor of Tami] Nadu was pleased 
to issue another Ordinance VIII of 1975, 
to grant similar benefits to non-agricul- 
turists as well. This Ordinance however 
did not adopt the earlier Act verbatim. 
It varies from the Act X of 1975 signi- 
ficantly, particularly there is a great 
difference in the definition of ‘debt’. 
Ordinance VIII of 1975 also with some 
provisos and explanations defines ‘debt’ in 
section 2 (1) as “any liability in cash or 
kind, whether secured or unsecured, 
due from an indebted person whether 
payable under a decree or order of a civil 
or revenue Court or otherwise, but does 
not include...........” Both the Act 
X of 1975 and Ordinance VIII of 
1975 respectively provide for stay of pro- 
ceedings in suits andexecutions in civil 
Courts, when one party is an agviculturist 
or a non-agriculturist. Hence one is led 
to believe under them all] trials and exe- 
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cutions “involving: agriculturist or non- 
agriculturist as the case may be has to- 


be stayed. Under Act X of 1975 a debt 


arises under a contract. Under Ordinance 
X of 1975, a debt arises by order of Court 
also, apart from contract; the definition. 
is wide under Ordinance VIII of 1975. 


Now an interesting question that arises is 
whether costs granted to ore party to the 
suit under section 35 or section 35-A of 
the Civil Procedure Code is within the de- 
finition of ‘debt’, and if so an execution has 
to be stayec? According to the Ordinance 
VIII of 1975 ‘debt’ includes any liability 
payable under a decree or order of a Court 
or otherwise. Cost is an order of a Court 
and is in the nature of punishment to the 
losing party or compensation to the stccess- 
ful party?. The definition is so wide that 
it includes costs and hence an execution 
for costs also has to be stayed under 
Ordinance VIII of 1975. But Act X of 
1975 gives a restricted meaning to the 
word ‘debt’ and as already seen it only 
means a liability under a contract. 


Payment of costs under the Civil Pro- 
cedure’ Code is an order of the Court in 
the nature of punishment to the losing 
party. The definition does not cover an 
order of Court. So, the execution for 
stayed under the Act. 
This legislative discrepancy has given. 
rise to a peculiar situation where, while all 
proceedings against a non-agriculturist are 
stayed, an agriculturist-debtor may stilk 
be asked to pay the costs ofa suit de- 
creed against him. 


This anomaly has to be set right by the 
Legislature. 


1. pees jabapay 
ae M.L J. 515:5 
R. 1942 Mad. 7 


D Basawa. 
SLU. Gia): 0s Ee 
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SECTION 5, LIMITATION ACT 
(XXXVI Of 1963) AND THE 
“TAMIL NADU BUILDINGS LEASE 


AND RENT: CONTROL ACT 
(XVIII OF 1960.) 

-By 

T. S. Supramanta Iver, Advocate, 
-Tiruchy-8. 


„At least in one particular viz., the appli- 

cability of section 5 of the Limitation 
Act in the presentation of the appeals, in 
Rent Control cases great harm has been 
.done to a number of tenants. That sec- 
tion 5 is inapplicable to Rent Control 
„appeals, on account of the fact that the 
„Appellate Authority or Tribunal is not 
a Court, but only a persona designata 
“has in actual practice denied a very valu- 
.able right of appeal to tenants, especially 
.as time for appeals prescribed is only 15 
‚days (discriminatingly a shorter period 
than obtains in other cases of civil nature, 
adverted to by me at page 9, (1970) 1 
‘M.L.J. (Journal section). The larger 
proportion of appeals coming up is 
generally only from tenants, against 
-orders of eviction, fixation of ‘pir rent, 
cases of restoration of amenities etc., be- 
cause middle class and lower middle class 
“people only are mostly tenants and re- 
equire judicial assistance. 
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This being so, if on account of pardonable 


inadvertence bya lawyer or lawyer’s clerk 


in the calculation of time for appeal, or 
real and genuine inability on the part 
of an appellant to come within the time 
of 15 days due to sudden serious ill-health 
of himself or his dear ones, or even’‘a cala- 
mity such as the death of a dear one, 
the relentless law of limitaion of 15 days 
would completely block his right to appeal 
and he would have to put up with an 
order of the Rent Controller, irrespective 
of the merits of his case and suffer the 
consequences. All this, is so because the 
appeal is not before a Court, but to a 
persona designata (vide S. Ganapathy v. 
N. Kumaraswami*, Would it not be in 
the fitness of things that the nardship to 
the appellantsin Rent Control cases be 
removed by amending the Act, by saying 
that the appeal shall lie to the Court of 
the Subordinate Judge in the muffasal 
and to the Court of the Small. Causes in 
the metropolis and change the wording 
accordingly to make the law even and 
just with the other acts to invoke section 
5 of the Limitation Act? Such ar 
amendment would also help the landlords 
if they have genuine cases against recalci- 
trant tenants. I a ae to the authori- 
ties to cogitate on the matter and do the 
needful. — . 








; (1975) 2 MLJ. 171 : 1974 CERES 380 : 
88 ‘LW. 525. i 
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II] THE MADRAS 


BOOK REVIEW. 


I. SARKAR ON ÜRIMINAL PROGEDURE GoDE: 
Fourth Edition by Prabhas G. Sarkar and 
Rsitis G. Ray. (Publishers: S. U. Sarkar 
& Sons P. Ltd., Galcutta-12), April, 1975. 
Price Rs. 90 : £ 6.25: $ 18. 


After seventy-five years of existence, the 
Criminal Procedure Code of 1898 has been 
replaced by the Gode of 1973 (Act 11 
of 1974). The Present Code 1s marked 
bya number of refreshing changes in the 
procedural Jaw. Foremost among them 
is the separation of the judiciary trom the 
executive and a new set-up of criminal 
Courts manned bylegally trained judicial 
magistrates under the contro] and super- 
vision by the High Court. A genuine 
endeavour has been made to stop protract- 
ed police investigation. For the first 
time, period of limitationon a graded 
scale for prosecution of criminal offences 
pucishable upto 3 years imprisonment 
is provided. Committal proceedings in 
sessions trials have been practically done 
away with. A novel and striking pro- 
vision in the new Code is to permit the 
submission of written arguments by both- 
sides at the trial of cascs (section 314). 
The bulk of the Code has also been 
brought down from 565 sections of the 
earlier Code to 484 sections in the new 
Gode. 


The book under review isa commentary 
on the provisions of the Code. The 
changes ushéred in by the Code are pre- 
sented accurately in their proper pers- 
pective. The annotations under each 
section are thorough and packed wtth 
information. References to English case 
law, wherever relevant, and generally 
decisions rendered up to thedate of publi- 
cation have been considered. Decisions 
under the old Code wherever helpful in 
understanding the provisions of the new 
Code have been freely cited. It is inte- 
resting to read a that woman is not a 
‘thing’ within the meaning of section 91 (2) 
and that production of a woman cannot 
be ordered under the section (p. 76) ; ‘in 
the Courts of law there cannot be 2 double 
standard—one for the highly placed and 
another for the rest” (p. 132); a girl earn- 
ing by prostitution is “unable to main- 
tain herself’? within the meaning of sec- 
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tion 125 as prostitution cannot be treated 
asa profession (p. 135); etc. Theauthor:s 
Statement on p. 401 : “‘ In serious crime s 
generally itis not safe to cxamine witnes- 
ses unless the defence advocate is sure that 
it is absolutely essential to establish a 
material point, ¢.g., albi, or to offer an 
explanation on a point which he has a 
duty tomeet. Ifit is at all thought 
necessary to examine witnesses the choice 
must be restricted to those only who can 
give some definite evidence eliminating 
the liability ofthe prisoner’’, is sound 
and correct. 


Practice points have been carefully 
noted and elucidated. The book under 
review is indispensable to every criminal 
lawyer and to Judges. 





II. Moaua’s Law or PLEADINGS (WITH 
PreczDenrs), Twelfth Edition, (Pub- 
lishers: Eastern Law House Private Ltd., 
Calcutta), 1974. Price Rs. 45. 


A knowledge of the science of pleading is 
an essential weapon in the armoury of a 
lawyer to achicve success in his profession 
and ignorance of it will be a daily im- 
pediment in his task. Plaints and written 
statements should be precise, concise, 
giving only the material facts, avoiding 
reckless or wrong statements and what 
smacks of evidence. Drafting of plead- 
ings and other documents is indeed an 
art requiring a sound background of 
elaw. In fact it will be foolish to draft a 
pleading without a sure grasp of the law 
relating to the particular matter form- 
ing the subject of pleading. It is grati- 
fying that instruction in this subject has 
been taken up as a part of the curriculum 
ofstudies in the Jawcourse. The monu- 
mental work of Bullen and Leake in 
England has set the standard and affords 
reliable guidance to the members, of the 
legal profession not only in England but 
elsewhere also. Mogha’s book while 
drawing inspiration from the former 
has provided in the first 19 chapters a 
full discussion of the principles of pleading 
taking into account relevant case-law. 
This constitutes a most helpful and 
admirable feature of the book. That since 
its first edition in 1926 within halfa cen- 
tury it has run into 12 editions testifies 
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to real appreciation by the Bar of its 
worth and utility and to its catering to 
a much felt need. 


The book contains two parts, Part I 
presents the principles of pleading and 
Part II sets out the preccdents. There 
are also two appendices, Appendix A 
being concerned with the writs of habeas 
corpus, mandamus or prohibition, quo 
warranto and certiorari and Appendix B 
setting out the form of election petitions 
with appropriate footnotes. 


It may be suggested that on page 67 in 
the reference to adoption the impact of 
the Hindu Adoptions and Maintenance 
Act, 1956as to formalities should be consi- 
dered, Again the statement on page 397 
as to conferment of jurisdiction on the 
High Courts by section 491 of the Cri- 
minal Procedure Code of 1898 may well 
beomitted since that section has been 
dropped in the Criminal Procedure 
Code of 1973 (Act II of 1974). 


The exposition of the principles is lucid 
and practical correlating them to the 
concerned provisions of the Civil Pro- 
cedure Code. The discussion on the 
distinction between particulars of a 
material fact and material fact itself in 
chapter VI is luminous and understand- 
able. The book is sure to prove a boon 
to every legal practitioner. 


Il. Law of Writs by V. G. Rama- 
chandran, Sccond Edition, 1975. (Pub- 
lishers : Eastern Book Company, Luck-e 
now-226 001). Price Rs. 60. 


The writ remedy nurtured on British soil 
and imported into this country during the 
days of British administration of India is 
in independent India perhaps the most 
popular type of judicial process. Assured 
to the citizens under Article 226 and 32 
of the Constitution it makes a powerful 
appeal to the litigant public. A number 
of books have been written on the history, 
scope and usefulness of the different kinds 
of writs, not the least important of which 
is the hook under review. 


The book is divided into eleven chapters. 
Chapter I is devoted to General Aspects 
of Writs, Chapter II points out where 
Judicial Review is excluded. Chapters 
IIT to VII deal respectively with the writs 
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of certiorari,  Prohtbition,, mandamus, 
quo warranio and habeas corpus. Gha- 
pter VIII considers the Role of Natural 
Justice in Judicial Review, Chapter IX 
deals with Delay-Laches and Chapter X 
examines the scope of writ remedies in 
High Court and Supreme Court. Chapter 
XI concerns Practice and Procedure. 
There are four Appendices setting out 
respectively (1) The need for application 
of Order 1, rule 8, Civil Procedure Code 
to writ proceedings, (2) Supreme Court 
Rules, 1966, (3) Rules framed by the 
different High Courts under Article 
226 and (4) Forms. 


One or two matters may be mentioned. 
The statement in the Preface that the 
“tendency appears to be to rivet the judi- 
cial eyc on statistical disposals rather than 
giving substantial consideration to the 
pleas of the aggrieved petitioner”, if well- 
founded, is saddening and disquieting. 
The question whether the Supreme Court 
will overrule its view expressed in Kesava- 
nanda Bharati’s case that Parliament’s 
amending powers cannot interfere with 
the “essential features ’’ of the Consti- 
tution might have been framed in a sim- 
pler form instead ofin the cryptic obscrva- 
tion “the thousand dollars query is if the 
Supreme Court as now constituted will 
overrule the Rights case judgment” (p. $5). 
Since the Criminal Procedure Code of 
1898 has been superseded by the Code of 
1973 (Act II of 1974) it would be more 
helpful ifreferences had been to the new 
provisions which, in quite ar number of 
cases have modified ot not re-enacted 
the old provisions. 


The author has discussed the scope and 
sphere of operation of the different writs 
in the light of their history and the case 
law, English and Indian. The discussions 
are analytical and learned with an expres- 
sion of the author’s own view-point. The 
book ison the whole a welcome addition 
to the literature on the subject. 





IV. NARAYANAN on TRADE MARKS AND 
PASSING OFF: (Publishers : Eastern Law, 
House P. Ltd. Calcutta). Second Edition, 
1975. Price 150: £14: $33. 


A trade mark is a symbol, usually, a 
picture, label or words applied to a trader's 
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goods distinguishing them from similar 
goods of other traders and enabling the 
public to associate and identify themas the 
goods of a particular trader. The mark 
need not be the rcsult of inventive skill 
but may even be a commonplace thing. 
The mark is, however, regarded as pro- 
perty in the sense that on certain re- 
quirements bcing satisfied, whether the 
mark is registered or not, a person gets 
the right to the exclusive use of it in rela- 
tion to particular goods. The function 
of a trade mark is to indicate the trade 
origin and hence use of it by one ather 
than its proprietor tends to deception of 
the public. As observed by Graham, J., 
in the G. E. case, (1969) R.P.G. 418, the 
conditions of trade and the practices of 
the trading community are rapidly chang- 
ing and the developments of science, and 
the application of technology to industry, 
the growth of great manufacturing and 
holding companies with a number of sub- 
sidiaries, the exchange of technical know- 
how on an international scale coupled 
with the constant changes, made in the 
presentation, packaging and methods of 
marketing are having their impact on the 
use and significance of trade-marks. The 
law of trade-marks is therefore steadily 
growing. 


The law relating to trade-marks in India 
is now to be found ix the Trade and 
Merchandise Marks Act, 1958. Some 
aspects of the law relating to unregistered 
trade-marks still depend on common law. 
Whereas the reputation of a business 
symbolised by its distinctive trade-mark 
is protected against piracy by what is 
known in common law as the “ passing 
off” action, a trade-mark registered under 
the Act of 1958 is protected by the statute. 
The book under review deals with the law 
in thirty chapters each being concerned 
with a particular topic and related 
matters. The full texts ofall the statutes 
Indian and English both repealed and 
unrepealed bearing on the subject of 
trade-marks are set out in the Appen- 
dix. 

The author’s exposition of each topic 
highlights all important aspects of it 
and is clear and informative. His treat- 
ment of the subject is eminently practical. 
Not only lawyers but also: the commercial 
public will find it profitable to study the 
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book. The section devoted to licensing 
of trade-marks in Chapter 20 as well as 
the chapters on property in trade-marks, 
deceptive similarlity and passing off are 
illuminating and well-written . The 
present edition of the book fully main- 
tains the excellence of the first edition. 


V. NARAYANAN oN Parent Law. 
(Publishers: Eastern Law House (P.) Ltd. 
Calcutta), 1975. Price Rs. 180 : £15 
$ 36. 


Patent law stems out of the anxiety of 
Governments to secure disclosure of in- 
ventions to the public in return for the 
grant ofa limited monopoly to the inven- 
tor, Thus patent systcms operate not 
so much in the interests of the inventor 
as in the interests of national cconomy. 
Itisonly in regard to new inventions 
capable of industrial application that 
patents are grantcd. Necessarily there- 
fore, patent constitutesa kind ofindustrial 
property and at the present time it has 
acquircd internationa] ramifications. 
The Patent Act of 1970 forms an im- 
portant landmark in the history of patent 
law in India. Though modtllcd substan- 
tially on the English Patent Act of 1949, 
many features from the patent systems in 
vogue in other countries have been in- 
troduced into it after making necessary 
adaptations to suit requirements of this 
country. 


In the book under review the author has 
dealt with the Indian law relating to 
patents in 20 chapters, topicwise, and not 
in the form of a running commentary, 
on the sections of the Patent Act. The 
texts of all important statutes, English 
and Indian, in addition to the texts of 
the Patent Act of 1970 and the Patent 
Rules of 1972 are givcn in the Appen- 
dix. What are patentable invcntions, 
how to obtain a patent, specification, 
patents of additions, opposition to the 
grant of patent, transfer of patent rights, 
rights and obligations of a patentee, re- 
vocation and surrender of patents, in- 
fringement of patents andremedies there- 
for and other. matters are exhaustively 
covered ina form casily understood by 
inventors and industrialists, Jaw students, 
and patent lawyers taking into account 
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all important decisions of Courts, both 
in England and India. 


It is interesting to be told that a patent 
cannot be taken out for a mere priaciple 
but it can be done when a principle is 
coupled with the mode of carrying the 
principle into effct, provideo the con- 
cerned person had discovered the prin- 
ciple and had also invented the mode 
(p. 23), or that a patent mischievous to 
the State will not be granted (p. 29). 
The impression produced by a study of 
the instant book is that it has provided 
“sg much information in so convenient a 
manner”. The book is sure to serve as a 
dependable guide to all commercial men, 
lawyers, and others interested in patents 
and their exploitation. 


VI. PaL anp Bosse oN West BENGAL 
AND De.ut SALES Tax Laws. (Publi- 
shers: Eastern Law Hovse (2.) Ltd., 
Calcutta), 1975. Frice Rs. 100 : £ 8:$ 


Over the years sales-tax has become a 
potent instrument for the States for aug- 
menting their revenues. It is, in practice, 
proving itself into a veritable amadhe- 
nu. Inasmuch as the subject of sales-tax 
is within the competency of the States to 
legislate upon, a variety of legislation has 
been enacted by the different States 
adding to the complexitics besetting the 
subject. This is also responsible for a 
plethora of decisions of Courts on questions 
relating to sales-tax not all of which could 
be reconciled. While Madras introduced 
in 1939 a multipoint system of levy, the 
Bengal Finance (Sales-tax) Act adopted 
in 1941 a single point system. 


The book under notice has provided 4 
gectionwise commentary on the Bengal 
Finance (Salcs-tax) Act. This Act wa 
almost textvally adopted by Parliament 
for the Union Territory of Delhi. The 
authors have taken the Bengal Act and 
the judicial decisions interpreting its 
provisions as the basis for discussing the 
fundamental prmciples. The authors 
have done well to point out how the law 
relating to sales-tax is a synthetic subject, 
many of its concepts and the expressions 
used being derived from other branches 
of law like Contracts, Sale of goods, Part- 
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nership, Hire-Purchase, Companies Act, 
Income-tax etc. Though the authors are 
fully aware that the literary construction 
of the Act is the only safe rule (Preface, 
p. 7) the book opens with a chapter on 
Interpretation of Statute, in the course of 
which reference ismade to the observa- 
tion of the Supreme Court in Mathura 
Prasad’s cass. “If the law requires that a 
certain tax isto be collected, it cannot be 
given up, and any assurance that it would 
not be collectea would not bind the State 
Government whenever it chooses to collect 
it. The principles underlying the various 
provisions are neatly analysed and 
stated with precision. The enuncia- 
tjons are cleat and simple ; ¢.g., “Once a 
notification has been made by the appro- 
priate authority, it can never become 
inoperative through obsolescence or by an 
attempted disturbance of such state of 
affairs by a totally unconnected and 
different legislative body” ; “even tax 
authorities ate bound by the rules of 
equity in matters of procedure”, The book 
shows a very competent and exhaustive 
study ofthe lawandis suretobe widely 
appreciated. 





VII. Law RELATING TO AcciDeNnTs by 
H. P. Shrivastava in two volumes. 
Publishers : The National Law House, 
ndore-452, 903). Vol. I published in 
1974, Price Rs. 35 and Volume II 
published in 1975, Price Rs. 45. 


"Ordinarily the term “accident” signifies 
an unlooked for mishap or unforeseen 
event. All that people can be expected 
to guard against are only reasonable pro- 
babilities but not fantastic possibilities. 
Hence accidents happen now and then 
taking toll of lives or causing injuties to 
person or damage to property. Acci- 
dents may result from fast moving road 
transport, employment hazards and other 
causes. Non-observance of duty to take 
care, negligence, recklessness, breach of 
statutory duty, etc., may bring about 
accidents. The remedies available to 
the victim, assessment of damages and 
other matters are covered in part by com- 
mon law and partly by statutes like the 
Fatal Accidents Act, the Workmen’s 
Compensation Act, Motor Vehicles Act 
etc, 


ity 


Volume I of the book under review is 
divided into four parts. PartI is devoted 
to accidents in general. Part II deals 
with the Fatal Accidents Act ; Part III 
covers motor accidents and Part IV dis- 
cusses insurance and claims under the 
Motor Vehicles Act. Volume II also is 
laid in four parts. Negligence forms the 
subject of Part I; Hospital and medical 
accidents of Part II ; Railway accidents 
of Part III and Damages and compensa- 
tion of Part IV. Each volume has been 
provided withaseparate Index and Table 
of Cases, ' ' 


A few suggestions for improvement are 
made. At places, the law is stated ala 
mode the digests (¢.g., Vol, I, para. 2, page 
2) instcad of in complete sentences. At 
ome places, sentences require to be pro- 
perly stated or correctly, framed, (G 
A legislature can be given retrospective 
effect to a picce of legal passed by it—Vol. 
I, para. 10, page 25; the vehicle was not 
entitled tó knock down a person who was at 
the water tap as the vehicle had no busi- 
ness to be so near the water tap—Vol. I, 
para. 1, page 123; the term ‘damages’ is 
used in context to a pecuniary recompense 
award for reparation of loss or injury due 
to wrongful act—Vol. I, para. 10, p. 113. 
the misfortunate occurred when the ra- 
diographer....put on only a lint dressing 
which resulted in the burnt of the child’s 
face causing permanent disfigurement— 
Vol. II, para. 2, page 79). 


The decision of the Supreme Court in 

Shyam Sunddr v. State of Rajasthan, 76 P.L.R. 
590 explaining the principal function of 

the doctrine of res ipsa loguitor seems to 

have escaped notice. of 


The coverage of topics is adequate and 
satisfactory. The exposition is helpful. 
Generally, all the leading English and 
Indian decisions seem to have been con- 
sidered, The bookisa desirable publica- 
tion as setting out the principles of law 
relating to a field of which the average 
Indian is yet to take advantage. 


VITI.GHopra’s LAW RELATING TO GOVERN- 

MENT SERVANTS, (Publishers: Eastern 

Law House (P.) Ltd., Calcutta), 1975, 

Price Rs. 40: £ 5: $ 12, 

Parliamentary system of Government im- 

plies that ministers are apt to change 
j—l0 
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from time to time. A body of independent 
and permanent civil servants therefore 
becomes necessary to maintain continuity 
in administration. The elaborate pro- 
visions in Chapter XIV of the Indian 
Constitution concerning services under the 
Union and States Governments testify to 
the great importance attached to the 
civil service in this country. Article 310 
enunciates the doctrine of pleasure and 
Article 311 acts as a rider or limitation of 
that doctrine so as to ensure normal secu- 
rity of tenure to a civil servant. The 
scope of the protection afforded and the 
operation of the safeguards provided have 
given risé to a multiplicity of decisions, 


The main objective of Mr. Ghopra’s book 
is to elucidate the law affecting Govern- 
ment servants under the Constitution. 
There is much to be said for Mr, Chopra’s 
observation: .“‘The mass of rules, by-laws, 
regulations, «Government regulations 
would require a computer to handle them” 
(Preface), 


Mr. Chopra has discussed the law relating 
to Government ‘servants in 6 Chapters, 
Chapter I adverts generally to the consti- 
tutional potion of the civil servants; 
Chapter I considers the Right to Equality 
and the Government servant; Chapter 
III deals with civil servants and funda- 
mental freedoms; Chapter'’ IV’ with 
Recruitment and Conditions of Service of 
Government servants; Chapter V dis- 
cusses the doctrine of pleasure; and Chap- 
ter VI Security of Service. Appendices 
are attached setting out inter alia the All 
India Services Act, 1951; Central Ser- 
vices (Classification, Control and Appeal 
Rules, 1965; All India Services (Condens 
Rules, 1968, etc. i 


The author’s examination of the law 
with reference to the statutory provisions, 
rules and regulations, etc,, and the judi- 
cia] decisions is carefu] and thorough. 
His comments on the decision of the Sup- 
reme Court in Royappa’s case, A.L.R. 1974 
S.G. 555 are sound and penetrating. 
The book under notice is a welcome addi- 
tion to the literature on the subject, 
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IX. JupiaaL Review oF LEGISLATION 
by V.S. Deshpande, Judge, High Court of 
Delhi. (Publishers: Eastern Book Gom- 
pany, Lucknow-226 001), 1975. Price 
Rs. 40: £4 : $ 10. 


Judicial review of legislation is a feature 
of federal constitutions. The scope of 
such review turns on the constitutional 
provisions, The , Indian Constitution 
being by and large federal than anything 
else and with a bill of rights written into 
it carries the power of juaicial review. 
The amplitude of the pawer has become 
the subject of controversy since the deci- 
sion of the Supreme Court in Golaknath 
case (subsequently overruled in Kesavananda 
Bharati’s case and further considered in 
Mrs. Gandhi’s Election Case and other 
cases). : 


In the book under review Justice Desh- 
pande considers the subjectof, judicial 
review of legislation in six chapters. , The 
First chapter examines the. meaning 
and different kinds of review ; the second 
discusses the base and -grounds of review; 
‘the third explains the nature of review; 
‘the fourth deals with the partial invalidity 
of statutes; the fifth is devoted to uncon- 
stitutionality and its cure, and, the last 
concludes with justification of review. 


The views of the author are reflected in 
‘the, Introduction itself. According to 
him, the real basis of judicial review of 

legislation lies in Articles 372 (1) and 245 

(1) of the Constitution and for this pur- 

pose Article 13 is wholly. expendable; 
that so looked at no question of attack- 

ing the validity ofa constitutional amend- 
ment could arise at all, unless of course 
compliance with the procedure of Article 

368 is in dispute; and, the rea] place of 

Article 13 in the Constitution is not to 

provide the source or basis of the power of 
‘review but rather to regulate the manuer 

of the exercise of that power: The 
author’s thesis is attractive albeit debata- 
ble. It is also the author’s thesis that 

Article 368 is not merely procedural. 

He distinguishes between procedural judi- 

cial review vis-a-vis a Constitution amend- 

ment and substantial judicial review which 
goes to the very competence of Parliament 
to amend the Constitution. According 
to him, the former type of review is per- 
missible but not the latter. The author 
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follows it up by stating that even on the 
assumption that the sovereignty of a con- 
stituent body cannot be absolute the 
control has to come only fromthe people 
or their representatives who made the 
Constitution and not by the Courj. It 
is not possible to trace the various argu- 
ments ofthe author by which. he reached 
these conclusions in this short review. 
This much may be accepted, viz., that 
his reasoning rests on valuable material. 


The opinions expressed by, the author 
are interesting and provide food for care 
ful thought. The book is an able and 
scholarly presentation of the author’s 
view-point. Incidentally it shows how 
constitutional’ law like other mortal 
contrivances has to take some chances. 





X. INTERPRETATION OF STATUTES by Vepa 
P. Sarath, (Publishers: Eastern Book Gom- 


pany, Lucknow-226 001), 1979. Price 
Rs. 40. eS 


Interpretation is often an exasperating 
process, Its roots lie in the intricacies of 
When Alice in Wonderland 
asked Humpty Dumpty whether words 
can be made to mean so many things, pat 
came his answer “It all depends on who 
is the master”. Judicial interpretation 
likewise depends on the individual Judge; 
put in course of time quite a number of 
norms have-bcen recognised and they 
afford useful guidelines. Today legisla- 


_tive output in India is terrific and the 


rules and notifications issued thereunder 
are often baffling. The judgment of a 
Gourt in the litigation before it turns very 
often on the proper interpretation ofa 
statute or series of statutes. In this task 
the Court resorts to the principles ofinter- 
pretation which have become crystallised 
over the years through wide acceptance 
and application. But inasmuch as the 
legislature when making laws does not 
always act according to these norms new 
principles fal] to be evolved adding to the 
already existing principles. 


In the present book, the author has dealt 
with the subject under 12 Chapters. 
Chapter I contains the Introduction. 
Chapter II states the General Rules of 
construction. Chapter ITI is devoted to 
Presumptions, Chapter IV deals with 
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Internal Aids; Chapter V with External 
Aids; Ghapter VI considers the Retros- 
pective Effect of Statutes; and Chapter VII 
Repeals and Temporary Statutes; Chap- 
ter VIII covers Taxing Statutes; Chapter 
IX Penal and Remedial Statutes and 
Chapter X Delegated Legislation; Cha- 
pter XI discuss-s Interpretation of the 
Constitution and Chapter XII deals 
with Miscellancous Matters, There are 
3 Appendiccs, Appendix I sects out the 
latest case-law and Appendix II the text 
of the General Claus.s Act, 1897. Appen- 
dix III gives a list of Latin maxims and 
their English equivalents. 


Chapter I, the Introduction, is brilliant. 
The author refers to three methods of 
interpretation: (i) the literal method of 
interpretation vivified by Shakespeare in 
the Merchant of Venice; (ii) the mischief 
method under which in interpreting a 
statute the Court inquires as to what 
lacuna or mischief the earlier law had not 
dealt with and the statute seeks to remedy. 
It is apropos of this that the author has 
formulated 10 rulcs ofinterpretation, clear 
and comprehensive, and to which he often 
refers, particularly in the chapter dealing 
with the interpretation of the Constitu- 
tion; (ili) the Jast of the methods of 
interpretation referred by the author is the 
modifying method laid down by Lord 
Wensleydale in Grey v. Pearson, (1857) 6 
H.L.C. 67, where he observed: “The 
grammatical and ordin sense of the 
words is to be adhered to unless that would , 
lead to an absurdity or some repugnancy 
or inconsistency with the rest of the instru- 
ment, in which case, the grammatical 
and ordinary sense of the words may be 
modified so as to avoid such absurdity, 
repugnancy or inconsistency”, 


On the question of the scope of Parlia- 
ment’s power of amending the Constitu- 
tion the author states that the power is 
“absolute without any limits on it; but 
Parliament should not however take 
away the power of Courts to strike down 
ordinary legislation as tested against the 
amended Constitution. There is much 
to commend this view. 


The author’s approach to the subject and 
its treatment are refreshingly original. 
The book is eminently readable and will 
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prove helpful to academicians, Jawyers 
and Judges. 


XI. Sznrencmve BY Courts xu Innra by 
G.N. Sabhahit. (Publishers: Dixit Publica- 
tions, Bangalore-3). First Edition, 1975. 
Price Rs. 40: £ 4. 


According to the Japanese Penal Code, the 
aim ofpunishmentis the end of punish- 
ment. As Lord Denning once observed: 

“The ultimate justification of any punish- 
ment is not that it is deterrent but that it 
is an emphatic denunciation by the com- 
munity of a crime’. The policy of the 

Indian Criminal] Law is to fixa maximum 
penalty for an offence the same being 
intended for the most heinous crimes 

leaving a wide discretion in the Judge in 

awarding punishment, This stems trom 

the practical impossibility of laying down 

standards. But the hunch system for 

the determination of the judicial sen- 

tences has been regarded by many as 

one of the weakest points in the adminis- . 
tration of the criminal Jaw. ` Nor can we 

feed into a judicial computer all the situa- 

tions in which a crime may be committed, 

to get at the right sentence to be passed. 

Guidelines may be set but they can in 

no sense be decisive. There is no doubt 

that we are still attuned to the crime- 

oriented pattern of punishment and have 

not moved into the correction-oriented 

methods ofsentence. Nor is there any di- 

chotomy of a criminal trial into guilt- 

finding and sentencing stages as in the 

United States of America. The ques- 

tion of sentence really requires a working 

compromise between competing views 

based on the reformative, deterrent and 

retributive theories of punishment. 

Modern penology looks upon crime and 

the criminal as equally material when the 

right sentence is to be picked out. There 

is neither any comprehensive provision 

nor any adequate machinery in the Crimi- 

nal Procedure Code for the collection and 

presentation of the personal data of a 

culprit. Almost the only provision bear- 

ing on the matter is section 235 of the 

Criminal Procedure Code, 1973, which 

enjoins the hearing of the accused on the 

question of sentence, but this is at the 
post-conviction stage. f 
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The book under review is a monograph 
on sentencing. It is built mainly on the 
foundation of case law. The subject is 
covered in 19 chapters, Chapter I is a 
Prolegomena. Chapter II considers the 
several Theories of Punishment. Chapter 
IIL is devoted to Punishment and Forum; 
Chs, IV to VI to the Sentencing Process; 
Chapter VII to Habitual Offenders and 
Recidivism; Chapters VIII and IX to 
the Sentencing Pattern in the Tariff 
System; Chapter X to Constructive lia- 
bility and Sentencing the Co-accused; 
Chapter XI to Non-custodial Punitive 
Measures; Chapter XII to CGompensa- 
tion to Victims of Offences; Chapter 
XIII to Forfeiture of Property; Chapter 
XIV to Externment; Ch. XV to Public 
Gensure; Chapter XVI to Capital 
Punishment; Chapter XVII to Imprison- 
ment; Chapter XVIII to the Attitude of 
Magistracy, Prosecutors and Defence 
counsel. Chapter XIX puts upa plea for 
Research. There are three Appendices, 
Appendix I covering the Judicial Officers’ 
Training Institute, Nagpur, Appendix II 
citing certain Forms and Appendix IIl 
mentioning the States covered by the 
Probation of Offenders Act as on Ist 
October, 1973. 


The author has made use ofa wealth of 
materials relevant to the subject, includ- 
ing observations of criminologists, acade- 
micians, and jurists. The study is incisive 
as well as informative. Attention is 
pinpointed on matters like the impact of 
the concept of welfare state, sentences 
to be awarded in the case of socio-econo- 
mic offences, white collar crimes, chan- 
ged outlook in regard to punishments etc. 
The book is about the first ofits kind in 
this country on the subject of sentencing 
and deserves more than a meed of price. 
The book may be studied with profit by 
the magistracy, the police and the mem- 
bers of the legal profession. 





XII. M.P. Suervastava’s Law RELATING 
TO PREVENTION OF Foop ADULTERATION 
m INDI, Third Edition, 1975 September. 
(Publishers; The National Law House, 
Indore-452 003). Price Rs. 65. 


Adulteration of food is a menace to 
public health. Itis a grave and deadly 
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anti-social offence. Food adulterator is 
one ofthe public enemies No. 1. There is 
increasing recognition that the offenders 
should be awarded condign punishment. 
In the words of a learned Judge, the 
offenders must b: made to realise that 
the moving finger writes and having writ 
moves on, and the message is “thy days 
are numbered’? (See State of Gujarat v. 
N.D. Patel, 15 Guj. L.R. 736). 


The book under notice furnishes a section- 
wise commentary on the provisions of the 
Prevention of Food Adulteration Act, 
1954. The rules framed under the Act 
by the Central (1955) as well as those 
framed by 15 of the States are also given. 
Apropos ofthe author’s plea in the Preface 
that “the severer is the punishment im- 
posed by law, the wider should be the 
scope of defence and more liberal should 
be the use of the benefit of doubt”, it is 
useful to recall the observations of the 
Supreme Court in another context in a 
recent case: “The dangers of exaggerated 
devotion to the rule of benefit of doubt 
at the expense of socjal defence...... 
demands especial emphasis in the con- 
text of escalating crime and escape. 
The judicial instrument has a public 
acoountability. The cherished princi- 
ples or golden thread of proof beyond 
reasonable doubt...... should not be 
stretched to embrace every hunch, hesi- 
tancy and degree of doubt....Only 
reasonable doubts belong to the accused”. 
The annotation of the sections is fairly 
satisfactory and the case Jaw-cited is on 
the whole representative. The book will 
appeal to tradesmen as well as lawyers. 





XIII. FREEDOM or RELIGION AND THE 
Inpran Jupiciary by Dr. V.M.  Bachal, 
April, 1975. (Publishers: Shubhada 
Saraswat, Poona-441 005). Price Rs. 72: 
£ 5. $ 12.50. 


The Preamble to the Constitution pro- 
claims that the Constitution is designed 
inter alia to secure to every citizen liberty 
of thought, expression, belief, faith and 
worship. Article 25 guarantees the free- 
dom of conscience to every person and 
the free profession, practice and propa- 
gation of religion. Article 26 assures to 
every religious denomination or a section 
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of it a right to manage its own affairs in 
matters ofreligion and to maintain insti- 
tutions for religious purposes. Thcse 
rights are subject to restrictions on 
grounds of public order, morality and 
health. Articles 27 and 28 express 
the secular character of the State by 
securing to every person freedom from 
the payment of taxes for the promotion 
of any religion and freedom from atten- 
dance at religious institution or religious 
worship in certain educational institu- 
tions. Further Article 29 (2) protects 
against denial of aamission to an educa- 
tional institution on the ground only of 
religion. Thè scope ofthe rights guaran- 
teed and the restrictions that can be 
imposed have been considered by the 
Supreme Court and the High Courts ina 
number of decisions. 


The book under notice isan adaptation 
of the author’s thesis for the degree of 
Ph.D. Itpurports tobe a critical study 
of the judicial decisions from 26th Janu- 
ary, 1950 to 26th January, 1975. The 
book deals with the subjectin 14 chapters, 
Chapter 1 is Introduction; Chapter 2 
considers Secularism; Chapter 3 Funda- 
mental Rights and Judicial Review; 
Chapter 4 Meaning and Matters of 
Religion and Chapter 5 Definition of 
‘Hindu’; Chapters 6 to 9 deal with 
Hindu Religious and Charitable Endow- 
ments and Chapter 10 with Muslim 
Religious Endowments; Chapter 11 is 
devoted to Religion and State Taxation; 
Chapter 12 to Religious Non-discrimina- ° 
tion; Chapter 13 to Religious Minorities 
and Chapter 14 to Conclusions. There 
are 6 Appendices. These relate to 
Definition of Hindu; Religious Endow- 
ments; Religion and State Taxation; Reli- 
gious .Non-discrimination; Religious 
Minorities and the Aligarh Muslim Uni- 
versity Amendment Legislation, 1972, 
respectively. 


On page 89 it is stated that “by making 
matters of religion a justiciable issue, the 
judiciary has limited considerably the 
autonomy of religious institutional life”. 
This kind of judicial approach is inevita- 
ble for, “the heads ofreligious purposcs 
determined by belief in acquiring reli- 
gious merit cannot be allowed to be 
widely enlarged consistently with public 
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policy and the needs of modern society” 
(Saraswathi Ammal v. Rajagopal 
Ammal, A.I.R. 1953 S.C. 491. As to 
the author’s observation (page 49) 
on the effect of the decisions of the Supre- 
me Court on constitutional issues: “One 
ofthe most weighty reasons that presents 
adequate resource for the adverse criti- 
cism is the dissenting opinions of the 
Supreme Court itself”; it is useful to 
recall what Holmes said: “A dissent in a 
Court of last resort is an appeal to the 
brooding spirit of the law, to the intelli- 
gence of a future day, when a later deci- 
sion may possibly correct the error into 
which the dissenting Judge believes the 
Court to have been betrayed”. 


The author’s conclusion (page 304): 
“The Constitution has constituted the 
judiciary as the custodian or guardian 
of the freedom of religion embodied in 
the fundamental rights and’ the judiciary 
has į performed this sacred task by its 
unceasing vigilance faithfully and fear- 
lessly. This is the encouraging perfor- 
mance of the Indian judiciary in the 
context of functional jurisprudence as 
applied to the philosophy of positive 
secularism” is a merited tribute. 


The book is a scholarly study in depth 
of the subject “Freedom of religion and 
the Indian Judiciary”. The exposition 
is marked by clarity and sobriety. Itis a 
welcome addition to the literature on the 
subject. 


XIV. READINGS IN Unirorm Crvit Cope. 
Edited by Narmada Khodia. (Publishers: 
Thacker & Co., Ltd., Bombay-400022), 
1975. Price Rs. 50. 


Article 44 of the Directive Principles of 
State Policy lays down that “The State 
shall endeavour to secure for the citizens a 
uniform civil Gode throughout the terri- 
tory of India”. The implementation of 
this directive has come to assume political 
significance. The movement towards a 


uniform civil Code has been bogged down 


- under opposition from orthodox Hindus 


and Muslims and hence notwithstanding 
the fact that the Constitution has been in 
operation for more than twenty-five years 
no headway has been made in the matter. 
So long as the spirit of “Indianness” 
has not developed in the average citizen 
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“and he persists in thinking in terms of 

“his being a Hindu or a.Muslim all the 
time and for every purpose, a uniform 
civil Code can be only a “dream image”. 
-What seems to count is not what the 
intellectual elite of any community thinks 
on the matter but what the masses are 
led to believe by the rabble-rousers and 
religious fanatics. 


The book under notice containsa number 
of scholarly and highly analytical articles 
on various aspects of the problem and on 
„the steps that could be taken to achieve a 
uniform civil Code for the country. 
For instance, a former Chief Justice of 
the Calcutta High Court, Dr. P.B. Muk- 
_harji,.would “even suggest Article 44. .be 
‘transferred from the Directive Principles 
of State Policy:to the Fundamental 
Rights in Part III of the Constitution 
with suitable variation if the Article is to 
achieve its purpose” age 9). 
Dr. Derrett who finds India to be a “‘mad- 
house of personal laws” suggests a two- 
tier or two-decker system which would 
rely on a fundamental universal system, 
of which all citizens would be presumed 
to avail themselves, and which will govern 
them unless they take steps to the contrary 
(page 32). Awayout from the present 
impasse seems to be indicated through 
what is spoken of as “permissive legis- 
lation’. Acommon civil Code regulating 
marriages, family relationships, inherita- 
nce and succession and other suitable 
topics may be framed permitting all those 
who want to do so to take advantage ofe 
the provisions of the Code without suffer- 
‘ing any of the penalties that divergence 
from the personal laws may attract. 
Those who want a more progressive 
life may elect to live under the Code leav- 
ing those who want to live under their 
_personal Jaws to do so. 


The book isa valuable contribution pin- 
pointing attention to the obstacles to be 
overcome and the causes therefor, the 
desirability of pursuing a policy of festina 
lente and undertaking legislation progres- 
_ sively starting with the least controversial 
matters, in the manner for instance, of 
‘the Adoption Bill of 1972. 
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XV. Daya-Vinnaaa by 1S. Pawate, Se" 
cond Edition, 1975. (Publishers: Regis- 
trar, Karnatak University, Dharwar). 
Price Rs. 20: 35sh. : $ 5. 


Vijnaneswara has been described as the 
great Gamaliel sitting at whose ftet all 
the later jurists lisped their law. His 
monumental work the Mitakshara has 
propounded a theory of ownership, uni- 
que and arresting—the theory of right by 
birth (janmanaiva svatva). Division of 
heritage is permeated by this principle. 
In the book under review the author 
maintains the thesis that according to 
Vijnaneswara svaivaor property is laukika 
or secular; that the Smritis had no 
hand in the making of the laws of pro~ 
perty; that Vijnanaeswara in what he 
wrote reaffirmed the pre-Aryan, pre- 
Smritinature ofproperty; that under the 
Mitakshara law all the heirs get property 
by birth or relationship to the owner; 
that the term ‘birth’ apart from physical 
birth meant also entering into a relation 
by one person with another which 
caused sapindaship in the widest sense of 
the term between the two persons (¢.g., 
when a man married, he is “born” asa 
husband and the woman is “born” as a 
wife); that the relatives of an individual 
owner ate owners of his property along 
with him, but their rights cannot prevail 
against the rights of the individual owner 
on account of pratibandhas in the shape of 
superior rights of others; that there were 
not two modes ofdevolution of property, 
namely, survivorship and succession, but 
that there was only one’mode which was 
essentially the same for all heirs; and 
tifat “‘vibhaga’’ means both partition and 
inheritance. 


In reaching these conclusions, the author 
has subjected the Texts to a daring and 
critical study. Whether one accepts all 
his conclusions or not, there is no doubt 
that his analysis of the leading concepts 
brilliantly highlights the evolution of 
Hindu juristic thought. 
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XVI. THe Hindu Succession Act,1956 by 
D.H. Ghaudhari and A.D. Chaudhari, Fourth 
Edition, 1975. (Publishers : N.R. Bha- 
lerao, Law Book-sellers and Publishers, 
Poona-30). Price Rs. 50. 


The *Hindu Succession Act, XXX of 
1956, has now been in operation for 
nearly two decades. It will be helpful 
as well as valuable to know the impact of 
its provisions on Hindu social life and the 
extent to which they have realised the 
high social objectives like giving equal 
rights toa daughter or freedom to dispose 
by will one’s undivided interest in joint 
family property, etc. 


The instant book is a study of a different 
kind. Itgives a sectionwise commentary 
on the provisionsofthe Act. The annota- 
tion follows the case-law which has 
been taken into account fully. On page 
24 it is noted inter alia that the rule of 
ee based on propinquity of blood 

been discarded by the Act. This is 
putting it rather too high. In section 12 
dealing with the order of succession inter 
se between agnates or cognates the princi- 
ple of propinquity is recognised. The 
author himself states in his comment that 
one of the considerations underlying the 
scheme of distribution is “nearness of 
relationship”. The book will serve as a 
dependable guide to a proper under- 
standing of the provisions of the Hindu 
Succession Act. . 





XVII. Forcertes, CHEATING, COUNTER- 
FEIT TRADE MARKS AND CRIMINAL LIABI- 
uiry by S.R. Ghosh, 1975. (Publishers: 
Delhi Law House-110006). Price Rs. 33. 


The rapid expansion of trade and com- 
merce and pari passu with it the growth 
of banking institutions and credit faci- 
lities have brought in their wake large- 
scale practice of offences like forgery, 
cheating and counterfeiting of trade 
marks. The ramifications of these offen- 
ces and the forms they may take are 
considerable. It becomes necessary there- 
fore for companies, banks, commercial 
bodies and men to have a clear idea of 
these offences and the forms they may 
take 


The book under notice has dealt with the 
sybject fairly exhaustively under suitable 
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headings in the light of decided cases, 
The Supreme Court decision in Sumat 
Prasad Fain’s case, A.I.R. 1972 S.C. 2488, 
as to what should be proved to succeed 
on the charges under sections 482 and 
486, Penal Code; and, that in Molar v. 
State of Haryana, (1973) 2 S.C.C. 430 
holding that making false identification 
by a lambardar and inducing registra- 
tion of a document amounted to an 
offence under section 467 could have 
been noticed. The book is a welcome 
publication, 


XVIII. Law or MUNIOPAL ELECTIONS IN 
Inpa by A.S. Deshpande, First Edition, 
1970. (Publishers: N.R. Bhalerao, Law 
Book-sellers and Publishers, Poona-30). 
Price Rs. 35. 


In India each State has its own indepen- 
dent legislation concerning municipalities 
and sometimes multiple enactments 
governing different types of municipal 
bodies. Notwithstanding the diversity 
in the provisions of the different municipal 
Acts many common principles form 
their substratum, for instance, election 
on the basis of adult franchise. 


In the present book the author has endea- 
voured to present the provisions relating 
to elections to municipalities with a 
critical commentary referring to decided 
cases. The book is divided into two 
parts. The first part runs into 11 chap- 
ters. Chapter 1 is Introductory; Chapter 
2 deals with Elections and Electoral 
right; Chapter 3 with Preliminaries before 
holding an election; Chapter 4 with the 
Elector and the Electoral Roll; Chapter 
5 with the Candidate and Chapter 6 
with Nomination of Candidates; Chap- 
ter 7is captioned From Nomination to 
Poll: Chapter 8 is devoted to Counting 
of Votes and Declaration of Results; 
Chapter 9 to Election Disputes; Chapter 
10 to Grounds for Challenging Elections 
and Chapter 11 to Writs in Election 
matters. The second part of the book 
contains 22 Appendices giving the rele- 
vant provisions of the municipal statutes 
and the Rules framed thereunder. 


There are many other municipal Acts 
besides those referred in the Schedule such 
as the Assam Municipal Act, 1957; 
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the Himachal Pradesh Municipal Act, 
1969; Orissa Municipal Act, 1950 etc. 
Being a publication of 1970, decisions of 
the Supreme Court rendered later, like 
Rajbali Singh v. Shyamlal, A.I.R. 1973 S.G. 
276, holding that when once the number 
of the ward is mentioned in the nomina- 
tion paper, the identification of the con- 
stituency is complete and thatif a nomina- 
tion is accepted by the returning officer 
the presumption is that the nomination 
is a valid nomination and it is for the 
party who challenges its validity to estab- 
lish his plea that there was no substantial 
compliance with law, could not find men- 
tion. 


The author has stated the lawina highly 
intelligble and lucid manner and the 
book makes interesting reading through- 
out. 


ht 


XIX. COMMENTARY ON THE MERCHANT 
Smpina Aor, 1958, Vor. Iby A.B. 
Gandhi, First Edition, April, 1975. 
(Publishers: Milan Law Publishers, 
Bombay-400008). Price Rs. 45 : £ 4.00. 


Merchant shipping has become an inter- 
national industry. The opcrational aspect 
of shipping tonnage is regulated by 
international law and convention. The 
law governing merchant shipping is a 
banch of the maritime law. India has 
now a more than respectable tonnage 
of merchant shipping. The Merchant 
Shipping Act of 1958 as amended from, 
time to time to give effect to Interna- 
tional Convention of Life at Sea, 1960, 
International Convention for the Pre- 
vention of Pollution at Sea by Oil, 1954, 
International Convention on Limitation 
of Owners of Sea-going Ships, 1957, and 
the International Convention on Load 
Lines, 1966, provides the law relating to 
merchant shipping in India. 


The book under review provides a section- 
wise commentary up to Part VII of the 
Act comprising sections 1 to 218. The 
annotations are helpful. Case-law, Eng- 
lish and Indian, up to date has bcen taken 
into account. The book will be useful 
to all those connected with the shipping 
industry as well as to lawyers. - 





THE MADRAS LAW JOURNAL 


[1975 


XX. DiıiarstT or Bomsay RENT CONTROL 
Cases, 1960-1974 by Jagdish B. Soni, 
Third Edition, 1974. (Publishers: 
Gujarat Law Reporter Office, Ahme- 
dabad-380001). Price Rs. 15. 


With the migration of large bodies of 
people from the rural to the urban belts 
in search of employment in companies, 
industries and factories the problem of 
accommodation has become acute. The 
consequent spiralling rise in rents has 
become phenomenal. Rent Control 
and allied legislation have given rise to a 
plethora of decisions. The booklet under 
notice gives a digest of the Bombay Rent 
Control Cases reported in the Gujarat 
Law Reporter and the Gujarat Law 
Times during the period 1960 to 1974. 
It contains an Index with 15 headings as 
well as a subject index. The digesting of 
the decisions is neat and compact. The 
booklet will be of much assistance to 
lawyers and to those concerned with or 
interested in rent cortrol problems. 


XXI. Ovurpmes or MERCANTILE LAW 
by G. R. Sivaramakrishnan and S. Pandian, 
First Edition, 1975. Price Rs. 15. 


(Copies can be had from C. R. 
Sivaramakrishnan, 29, Beasant Road, 
Madurai-2). 


In Chapters I to XII the present book 
deals with the Principles of General Gon- 
tracts, and Chapters XIII to XXII are 
devoted to Special Contra¢ts covering 
Indemnity and Guarantee, Bailments and 
Pledges, Agency, Partnership, Negotiable 
Letruments, Sale of Goods, Marine 
Insurance, Fire Insurance, Arbitration 
and Companies Act, sections 1 to 398. 
According to some, mercantile law com- 
prehends the law relating to carriers 
also. 


The book is intended primarily to serve 
the needs of law students and students 
of the commerce courses. The princi- 
ples are statcd with lucidity and in a 
simple and easily understandable man- 
ner. The indication of topics as of ‘great 
importance’ ‘greater importance’ and 
‘greatest importance’ through the use of 
astcrisk marks, though somewhat helpful 
to examination-going students may not be 
acceptable as a proper assesment of the 
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relative importance of the topics, as 
opinions are bound to vary. Quasi-con- 
tracts are ‘implied’ contracts in a loose 
sense only inasmuch asthe former are 
not based on intention inferable from facts 
but are constructed by law ex debito 
justitiae, It is a happy feature of the book 
that the citation of decisions is not 
overdone. The book should prove helpful 
to students, 


XXII. BANKER AND CORPORATE Cus. 
TOMER by R. K. Talwar. (Publishers : 
The A. D. Shroff Memorial Trust, 
Bombay-400001). 1974. 


This booklet of 18 pages sets out the ad- 
dress by the author under the A. D. Shroff 
Memorial Trust for the year 1974. The 
banker and corporate customer relation- 
ship is one of the facets of banking. The 
soundness of a banking system is reflected 
in its ability to meet a given situation. 
In the fast changing economic conditions 
industrial borrowers have to reconcile 
themselves to the existing socio-economic 
priorities, should realise that bank,credit 
is no substitute for capital, that pro- 
fessionalisation of top-management and 
divorce of such management from owner- 
ship are inevitable, that the end-use of 
funds has assumed new importance and 
that in developing the new pattern of 
relationship with the corporate customer 
the banker will ensure not only the safety 
of his funds but will also fulfil his social 
responsibility to set aside an increasing 
portion of available credit for priority 
sectors and weaker sectors of society and 
to see that so far as the larger houses are 
concerned that no more than the clearly 
established minimum needs are sought to 
be met. 


The author’s exposition is characterised 
by a pragmatic approach and makes sti- 
mulating reading. The talk gives a 
vivid picture of the emerging trends in 
the banker corporate sector relationship. 


XXIII. THe Computsory Deprosrr 
Scuzmes Aars by G. C. Anajwala, 1975, 
(Publishers : Jamnadas & Go., Bombay: 
400002). Price Rs. 20. 


The instant book provides commentaries 
on a trilogy of anti-inflationary laws. They 
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are the Additional Emoluments (Com- 
pulsory Deposits) Act, 1974 ; the Com- 
pulsory Deposits Scheme (Income-tax 
Payers) Act, 1974 and the Companies 
(Temporary Restrictions on Divi- 
dends) Act 1974. These Acts represent 
one of the determined and drastic mea- 
sures taken by the Centra] Government to 
control inflationary forces which have 
rudely upset the country’s economy. 
They impose restrictions on the expansion 
of money-supply and curbs on the 
increase in disposable incomes. They con- 
cern employers, employees, tax-payers, 
dividend-paying companies and skare- 
holders. Furthermore failure to comply 
with their provisions entails penalties 
despite the absence of mens rea. It becomes 
necessary in the circumstances to acquire 
amore than nodding acquaintance with 
the salient features of these Acts and their 
implications, 


The present book provides intelligible 
commentaries on the provisions of the 
three Acts, In addition to the texts of 
the Acts, the Schemes and Rules framed 
under the Acts are also given. The full 
texts of the earlier Ordinances as well 
ate set out. The annotations are clear, 
The book will be helpful to all who have 
anything to doeither with the enforcement 
of or compliance with the provisions of 
the Acts, 





XXIV. Guosw’s COoNnsERVATION oF 
FOREIGN ExcHANGE AND PREVENTION oF 
SMUGGLING AcTIVITIES Acr, 1974, 
(Publishers: Eastern Law House, Calcutta 
700013), 1975. Price Rs. 30: £3 :$ 7. 


Smuggling and foreign exchange racket- 
ing play havoc with a country’s economy. 
In India they have assumed the propor- 
tions of a monolithic busivess. The 
Tek Chand Commission observed that 
“smuggling has grown into sucha vast 
network with such wide and far-flung 
ramifications that it called for drastic 
remedies.” Measures taken from time to 
time to check such activities have not been 
successful for one reason or other. The 
Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act, 
1974 represents the latest attempt to tack- 
le the evil. The Act contains 14 sections, 
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The book under review consists of 6 
segments, The first contains a sec- 
tionwise commentary of the Act; The 
second deals. with the Presidential 
Orders suspending the fundamental rights; 
The third contains Reported Judicial De- 
cisions; The fourth is devoted to Preven- 
tive Detention in selected foreign coun- 
tries; The fifth considers the impact 
of administrative lapses on national 
economy and the sixth the Role ot Law- 
yers for the protection of individual: 
freedom. There are also an epilogue 
giving the author’s reflections and 4 
appendices, ‘ 


In his discussions and commentaries 
the author expresses the feeling that if 
smuggling and foreign exchange racket- 
ing activities have assumed the present 
proportions, it is not because of the ina- 
dequacy of the laws butdue to inefficiency 
and corruption in the administrative 
machinery; that the measures now taken 
trench upon civil rights ; and, that the 
proclamation of emergency which, ac- 
cording to the author has doubtful legal 
validity is being freely used. Whether 
his views are acceptable or not, one can- 
not but accept that they have been pre- 
sented skilfully and frankly. The book 
provides much food for thought. 


XXV. Tse Law or EMERGENCY AND 
Szouriry, (WITA SPEGIAL REFERENCE TO 
THE MAINTENANCE OF INTERNAL SECURITY 
Act, 1971; AND THE CONSERVATIONs 
or FOREIGN EXCHANGE AND PREVENTION 
or Suucauine  Aarivities Aart, 1974. 


By Mahableshwar N. Morie, 1975. 
(Publishers: Pradnya Prakasan, 23 
Hamain Street, Fort, Bombay). Price 
Rs. 50. er 


Atthe present time we are passing through 
a period of complex and kaleidoscopic 
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struggle between the forces of law and 
order and the. criminal and antina- 
tional forces ; and between executive 
power and individual liberty. The de- 
claration of emtergency has brought into 
sharp focus the felt necessities of a vigi- 
lant and modern State and its security. 
While the causes leading to the present 
situation resulting in the emergency are 
the subject of some controversy there can 
be no denying the need for adoption of 
appropriate measures and the concern of - 
alj should be to see that the spirit of liberty 
survives the emergency. ` : 


The book under notice is divided into 3 
parts. Part I deals in detail with the 
Maintenance of Internal Securities Act, 
1971, and the Emergency Ordinance in 
the context of constitutional provisions. 
Part If contains the provision relating 
to the Conservation of Foreign Exchange 
and Prevention of Smuggling Actvities 
Act, 1974. Part III gives the relevant 
Acts, Orders and Ordinances for ready 
reference. A separate supplement to 
the book provides the Ordinances, Orders 
Bills, etc., issued in the months of June 
and July, 1975. 


Various questions as to the legality of the 
several enactments listed above and their 
provisions independently of any question 
about the validity of the very proclama- 
tion of emergency the privileges claimed 
by the detaining authority under the Acts 
and Ordinances and the tenability of 
the orders made or issued thereunder may 
fall to be examined eventually. Without 
proper guidance one is apt to get bewilder- 
ed by these fast-changing Laws and 
Ordinances, ‘The present book gives such 
guidance. The author has examined the 
provisions of the concerned Acts in a 
totally detached manner. His comments 
are balanced. Full note has been taken 
of relevant judicial decisions. ` 
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A CRITICAL NOTE ON SECTION 
110-AA OF THE MOTOR VEHICLES 
ACT (IV OF 1939) AS AMENDED BY 
CENTRAL ACT LVI OF 1969. 


By 


M. S. MEENAKSHISUNDARAM, B.SC, B.L., 
Advocate, Madurai. 


Section 11d-AA of the Motor Vehicles Act 
is a new addition in the Central Amend- 
ment Act LVI of 1969. It enables a 
person to prefer a claim either before the 
Tribunal constituted under the Work- 
men’s Compensation Act, 1923, or before 
the Tribumal constituted under the Motor 
Vehicles Act, 1939, provided the death or 
bodily injury gives rise to a cause of 
action under both these Acts. The section 
reads as follows :—110-AA. ‘ Notwith- 
standing anything contained in the Work- 
men’s Compensation Act, 1923, where the 
death of or bodily injury to any person 
gives rise to a claim for compensation 
under this Act and also uoder the Work- 
men’s Compensation Act, 1923, the person 
entitled to compensation may claim such 
compensation under either of those acts, 
but not under both.” Before the inser- 
tion of this’ section, a workman who sus- e 
tained injury in the course of employ- 
ment or his legal representatives in casg of 
his death in the course of the employment 
arising out of an accident involving a 
motor vehicle could prefer the claim 
under the provisions of Workmen’s Com- 
pensation Act, 1923 and also under the 
Motor Vehicles Act of 1939, as there 
was no prohibition under both these Acts. 
Now this section prevents a person from 
taking action unde: both these acts on 
the same cause of action. 


Section 3 of the Workmen’s Compensa- 

tion Act, provides for the grant of com- 

pensation for the death of or bodily injury 

to any person who is a workman as per 
J2 
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the definition of that Act. Section 3 of 


* the Workmen’s Compensation Act reads 


as follows :—3 (1) If a personal injury is 
caused to a workman by accident arising 
out of and in the course of his employment, 
his employer shaJl be liable to pay com- 
pensation in accordance with the provi- 
sions of this chapter. 


Provided that the employer sball not be 
so liable (the proviso is not 
necessary for our discussion and hence it is 
net reproduced here). This section makes 
the employer ab:clutely liable tc pay 
compensation to a workman provided the 
following three conditions are satisfied :— 


(a) He should be a workman as per the 
definition of the Act. (b) He should be 
under his employment at the time of the 
accident, and (c) the accident should 
occur in the course of employment. 


To attract the piovision of secticn 110-AA 
of the Motor Vehicles Act the applicant 
or his legal representatives should have 
the right to apply under both. these Acts. 
Therefore it goes without saying that the 
person sustaining the injury or meeting 
his death due to the accident must be a 
workman under the Workmen’s Gompen- 
sation Act and the accident should have 
happened involving a motor vehicle. In 
the absence of either of these, he will have 
his right only under the provisions of one 
of these two enactments 


Section 110-AA of the Motor Vehicles 
Act debars a person in case of injury to 
him or his legal representatives in case 
of death arisirg out of an accident, from 
making any claim under the Workmen’s 
Compensation Act, if the option under 
this section is exercised and the cleim is 
preferred before the Motor Accidents 
Claims Tribunal. Virtually, this section 
takes away the absolute right given to a 
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workman under the Workmen’s Gompen- 
sation Act and prevents him from getting 
compensation in a more easy manner. 


‘The nature ef enquiry, the forum of en- 
quiry, the points to be agitated and prov- 
ed and the parties to the action are differ- 
ent under both the set-ups. 


Only in the following four kinds of cases 
a claim could be made under both these 
Acts. (i) A, an employee of B, while 
acting as a driver and in the course of the 
employment sustains an injury or meets 
with his death in an accident caused by 
his own negligent act. (i) 4, an em- 
ployee of B, travels in the car of B, driven 
by driver X, and in the course of the 
employment, sustains injury or meets with 
bis death in an accident caused due to the 
negligence of the driver X. (iii) 4, an 
employce of B, while driving his car and 
in the course of the employment sustains 
injury or meets with his death in an 
accident caused due to collision of his car 
with another car driven by driver x, 
(io) A, an employee of B, while in the 
course of the employment sustains injury 
or meets with his death being knocked 
down by a motor vehicle driven by driver 
x. 


In the last two cases A or his legal repre- 
sentatives as the case may be, may prefer 
the claim under the Workmen’s Gompensa- 
tion Act and without any difficulty and 
without going to the question as to whe- 
ther he was rash or negligent or the driver 
X was rash or negligent, get the compensa- 
tion amount as per Schedule IV ot Work- 
men’s Compensation Act according to the 
quantum of salary. For example, if A 
gets a monthly salary of Rs. 400, under 
Schedule IV, in the case of permanent 
disablement he gets a compensation of 
Rs. 12,600 as a matter of right and in case 
of his death his legal representatives will 
get Rs. 9,000. 
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If a claim is preferred before the Motor 
Accidents Claims Tribunal either by A for 
his personal injury or by his lega] represen- 
tatives for his death as the case may be, it 
has to be clearly proved that the driver X 
was solely and exclusively responsible for 
the accident due to his rash or negligent 
driving. If it is proved, the compensa- 
tion amount will depend upon so many 
factors like the age of A, his status, his 
physical condition and so on. The 
amot that may be awarded is uncertain 
and unlimited and not like the fixed one 
contemplated under Schedule IV of 
Workmen’s Compensation Act. It may 
be even less or more. 


As already stated when a claim is made 
before the Motor Accidents Claims Tri- 
bunal by A, having opted to do so he 
loses his right under the Workmen’s Gom- 
pensation Act. To get a claim in the 
Motor Accidents Claims Tribunal, rash- 
ness or negligence of driver X has to be 
proved, and driver X has the right to put 
up a defence of contributory negligence on 
the part of A. The difficulties will be 
more so in cases when the claim is made 
by the legal representatives of A over his 
death. 


e To succeed in a claim under the Work- 


men’s Compensation Act either A or his 
legal representatives need not face any 
risk and the question of contributory negli- 
gence can never be taken as a defence, 
The only disadvantage is that the com- 
pensation amount is a fixed one. By pre- 
ferring a claim under section 110-AA, only 
ifhe succeeds he gets either more or less as 
compensation. But it is very uncertain 
and subject to many ‘ifs’ and ‘ buts’ and 
it is very risky also. As against a trouble- 
free, certain and assured amount under the 
Workmen’s Compensation Act, is it really 
worthwhile for a worker to file a claim 
before Motor Accidents Claims Tribunal? 
Let us take for example, that A is unable 
to prove his claim before the Motor Acci- 
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‘dents Claims Tribunal and consequently 
his claim is dismissed. He cannot also 
make any claim under the Workmen’s 
Gompensation Actas this section precludes 
him from doingso. Then what will be his 
fate and in case of his death what will be 
ba the fate of his legal representatives ? If 
A, happens to be a young employee who 
dies in an accident leaving behind a 
widow and an aged mother what will 
happen tc them ? Ifa claim is made in 
the hope of getting more compensation 
under the Motor Vehicles Act, than under 
the Workmen’s Compensation Act and if 
the claims fails, it virtually throws out the 
claimant ia the street and section 110-AA 
completely takes away the absolute rights 
and privileges conferred under the Work- 
men’s Compensation Act. This really is 
a most unhappy and unwanted situation. 
After all the interest of the workman 
should bs protected by all means. Simply 
for want of proper advice or due to avarice 
a claim is made for a larger amount under 
the Motor Vehicles Act, he should not be 
deprived of the legal and assured amount 
which he should normally and easily get 
under the provisions of the Workmen’s 
Compensation Act, but for this section. 
My point is that the provisions of section 
110-AA should not be in such a way as to 
virtually snatch away the right of a clai- 
mant under the Workmen’s Compensation 
Act. The right under this section should 
be in addition to the right conferred under 
the Workmen’s Gumpensation Act. 
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Even in this case, we meet with the follow- 
ing difficulties : (a) In a petition before 
the Motor Accidents Claims Tribunal in 
cases under 3 and 4 cited above the em- 
ployer of A will not be a party. (b) In 
the petition before the Commissioner under 
the Workmen’s Compensation Act, driver 
X and his employer will not be parties. 
(c) A Tribunal constituted under the 
Motor Vehicles Act cannot award any 
compensation contemplated under Sche- 
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dule IV of the Workmen’s Compensation 
Act. (d) Similarly the Commissioner 
under the Workmen’s Ccmpensation Act 
cannot invoke the provisions of the Motor 
Vehicles Act while deciding the case 
under the Workmen’s Compensation Act. 


Section 110-AA of the Motor Vehicles Act 
instead of making the process of getting 
compensation by a poor workman easier, 
makes it more complicated, difficult, un- 
certain and risky and also takes away the 
rights conferred under the other Act. 
Then again there is the difference in the 
period of limitation for filing claim peti- 
tions. Under the Motor Vehicles Act, it 
is six months and under the Workmen’s 
Compensation Act it is two years. 


Therefore, I feel that this new section 
110-AA is either unnecessary or it may be 
suitably amended in such a way to that 
the right under the Workmen’s Compen- 
sation Act is neither taken away nor 
abridged even in cases where the work- 
man opts to file a petition under this 
section. If at all any compensation is 
awarded by the Motor Accidents Claims 
Tribunal, it should be in addition to the 
assured amount under the Workmen’s 
Compensation Act. Ofcourse the Motor 

° Accidents Claims Tribunal while award- 
ing compensation in fit cases may take 
into consideration, the amount that may 
be awarded under the Workmen’s Com- 
pensation Act. In cases of dismissal of 
the application under the Motor Vehicles 
Act, the workman should be at liberty to 
proceed under the Workmen’s Compensa- 
tion Act. 


This again will create another problem 
viz., whelher the Motor Accidents Claims 
Tribunal should wait till the decision 
under the Workmen’s Compensation Act 
becomes final. If that is so, the very pur- 
pose of the summary proceedings, con- 
templated under the Motor Vehicles Act 
will be defeated. It may also be argued 
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that the basis'on which the compensation 
is granted under both these Acts is differ- 
ent. Therefore why not they be decided 
independently and separately ? This 
again poses the same question, namely, 
what is the necessity for this new section 
110-AA and what purpose does it actually 
serve. i 


Now coming to the discussion on the 
example given as No. 1 above, though A 
can prefer his claim before both Tribunals, 
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virtually he cannot file any claim under 
section 110-AA because the accident 
was due to his own negligence. 


Regarding the case under example (2) 
he faces the same difficulties mentioned in 
the ptevious paragraphs if the claim is 
made before the Motor Accidents Claims 
Tribunal. 


[END or Votoms (1975) II M. L.J. (Journal).] 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT: —S. Maharajan, 7. 
The Official Receiver, Goimbatore 


- Appellani* 
v. 
Kadir Meera Hussain and others 
Respondents. 


{A) Civil Procedure Code (V of 1908)—Res 
judicata—Money decree against father—Death 
of father—Execution proceedings against deceas- 
ed—Attachment—Insoloent son and Official 
Receiver brought on record as legal representa- 
tives —Petition ardered—Properties sold in 
auction—Petition by Official Receiver setting 
aside sale—Dismissal—Petition by him under 
Insolvency Act for declaring sale void— 
Petition whether barred. 


{B) Civil Procedure Code (V of 1908), Order 
21, rules 22, 66 and go—Fatlure ta take 
notice—Subsequent Execution Petition—Whether 
vitiated. . ; 
A sale is not null and voidon the ground 
of want of attachment. Attachment is 
merely a measure of protection of the 
decree-holder and the purchaser of the 
property in execution and the judgment- 
debtor is not entitled to question a sale on 
the mere ground that it has not been 
preceded by attachment. [Para. 3.] 


If the Official Receiver—the son of the de“ 
ceased judgment-debtor being an insolvent 
—failed to raise certain pleas which were 
available to him in an earlier applica- 
tion by him to set aside the judicial sale, 
he must be deemed to have raised them 
and the pleas must be deemed to have 
been negatived by the Courts. He would 


* A.A.A.O. No. 81 of 1972. 
23rd August, 1974. 


be clearly barred by constructive res 
judicata from raising again those objec- 
tions. [Para. 3.] 


The failure of the decree-holder to take 
out any notice under Order 21, rule 22, 
Civil Procedure Code, does not vitiate 
the subsequent execution proceedings, 
especially when notice had been issued 
to him (Official Receiver) under Order 
21, rule 66 and he appeared in Court 
and raised contentions which were 
unsubstantial and even vexatious. 


[Para. 3.] 
Cases referred to:— 


Chandra Nath Bagchi v. Nabadwip Chandra 
Dutt and others, A.I.R. 1931 Cal. 476; 
Shiyali Vengu Chetti v. Valjee Kanjee and 
Company, Madras, (1935) M.W.N. 1303: 
42 M.L.W. 943: 69 M.L.J. 862: 159 
I.C. 762: A.I.R. 1936 Mad. 99 ; S.R. 
Subramania Ayyar v. L.A. Krishna Atyar, 
(1926) 51 M.L.J. 172: (1925) M.W.N. 
887: 92 I.C. 833: A.I.R. 1926 Mad. 211; 
Mohanlal Goenka v. Benoy Krishna Mukherjee 
and others, 1953 S.C.R. 377: 1953 S.C.A. 
475: 1953 S.G.J. 130: (1953) 1 M.L.J. 
449: A.I.R. 1953 S.C. 65. ‘ 
Appeal against the order of the District 
Court, Coimbatore East at Erode dated 
17th December, 1971 and made in C.M.A. 
No. 158 of 1970 (I.A. No. 50 of 1964 in 
I.P. No. 24 of 1949. Sub-Court, Erode). 
R. Desikan and K. Ramamurthy, fo. Appel- 
lant. 


A.K. Kumaraswami, for Respondents. 
The Court delivered the following 


JupamMEeNT.—The Offcial Receiver, 
Coimbatore, has preferred this Civil 
Miscellaneous Second Appeal under the 
following circumstances. 


2. One Nagamanickam Chettiar was 
adjudged an insolvent in I.P. No. 24 of 
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1949 on the file of the Sub-Court, Coim- 
patore, on 27th September, 1949. On 
that date, the properties of the insolvent 
vested in the Official Receiver. Subse- 
quently, Lakshminarayana Chettiar, the 
undivided father of insolvent Nagamani- 
ckam, instituted a suit against the insol- 
vent and the Official Receiver in O.S. 
No. 221 of 1951 on the file of the Sub- 
Court, Coimbatore, for partition and 
separate possession of his $ share in the 
joint family properties. It appears that 
the insolvent son had been carrying on a 
joint family business in the name and 
style of “Sri Krishna Medical House” at 
Dharapuram, till 22nd May, 1947- In 
the partition suit, a decree was granted 
by the Sub-Court and on appeal, the 
High Court modified the decree, the 
effect of which was that Lakshminarayana 
Chettiar was declared entitled to a 
half share in the joint family properties; 
but the debts of the insolvent upto 22nd 
May, 1947 were held to be binding on the 
joint family properties including the share 
of the father. The decree of the High 
Court in appeal was granted on 6th 
August, 1958. On grd January, 1959. one 
Janardhana Naidu instituted a suit against 
Lakshminarayana Chettiar, the father for 
the recovery of Rs. 6,739 odd on the foot 
of a promissory note executed by the 
latter on ist February, 1956, that is to 
say, after the severance in status which 
was effected between the father and the 
son. Summons was served upon Lakshmi- 
narayana Chettiar and on his failing to 
appear in Court, to contest the suit, an 
ex parte decree was granted against him on 
and February, 1959. About a month and 
a half later, thatisto say, on 24th March, 
1959, the judgment-debtor Lakshmi- 
narayana Chettiar died and the decree- 
holder Janardhana Naidu filed E.A. No. 
519 of 1959 in the Sub-Court, Coimbatore, 
on tath April, 1959 impleading as res- 
pondent Lakshminarayana Chettiar who 
was already dead and without impleadi 

his legal representative and bena 
transmission of the decree to the Erode 
Sub-Court. On 8th August, 1959. the 
decreeholder filed E.P. No. 113 of 1959 in 
the transferee Court for the attachment 
and sale of the properties of Lakshmi- 
narayana Chettiar and obtained attach- 
menton 13th August, 1959. At the time 
when the execution petition was filed 
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Lakshminarayana Chettiar, who was 
already dead. was shown on record as a 
living respondent. That continued to 
be the position even on the date of attach- 
ment, i.e., 13th August, 1959- After the 
attachment was effected, the deeree- 
holder discovered that Lakshminarayana 
Chettiar was dead. Thereupon, he filed 
two applications whereby the insolvent 
was added as the legal representative of 
the judgment-debtor on 28th September, 
1959 and the Official Receiver was also 
impleaded as a party on 17th December, 
1959. Notice was ordered to both of 
them and was served on both of them. 
The insolvent remained ex parte. But 
the Official Receiver entered appearance 
and filed a counter contending that the 
execution petition was not sustainable at 
law, that the debt in respect of which the 
decree had been obtained was provable 
only in insolvency, and that as the Official 
Receiver had not been a party to the 
suit, the decree was not binding upon him 
and could not be executed against the 
estate of the insolvent. Be it noted that 
at that time the Official Receiver did not 
raise any objection on the ground that the 
attachment of the property was itself 
effected after the death of the judgment- 
debtor and before his legal representatives 
were impleaded in the execution petition. 
All the objections of the Official Receiver 
were overruled by the Erode Sub-Court 
as per the order dated gth March, 1960 
(Vide Exhibit A-1g). Against this 
order, the Official Receiver preferred an 
Appeal to the District Court of Coimbatore, 
and the appeal was dismissed with costs as 

Exhibit A-20. Against that order, a 
Civil Miscellaneous Second Appeal was 
filed in the High Court and this Court 
dismissed it with costs (Vide Exhibit 
A-22). Subsequently, execution was pro- 
ceeded with in the presence of the Official 
Receiver and with the insolvent on 
record as respondents and the properties 
were sold under the hammer of Court on 
16th June, 1960 and purchased by Khadir 
Meera Hussain, the first respondent in this 
appeal. It may be noted that he is a 
third-party-auction-puichaser. Strangely 
enough, the Official Receiver started 
another round of proceedings in impeach- 
ment of the sale. He filed an application 
under Order 21, rule go, Civil Procedure 
Code, for settingaside the judicial sale 
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in E.A.No. 404 of 1950 on the file of the 
Sub-Court, Erode. The objections taken 
were that the Court-auction was vitiated 
by material irregularity and fraud in the 
publication and conduct of the sale, that 
there was in fact, no proclamation of sale 
at or near the place of the property, that 
no sale notice had been issued and that in 
consequence the property had been sold 
at an under-value. This was opposed by 
the decree-holder and the auction-pur- 
chaser and after an elaborate inquiry, this 
petition was dismissed on 31st March, 
1965 as per Exhibit Ber. Against this 
order again, the Official Receiver, Coim- 
batore, pfeferred an appeal to the District 
Judge of Coimbatore, who by his judg- 
ment dated 11th July, 1966, dismissed the 
appeal with costs (Exhibit B-2). There- 
after, the Official Receiver started a third 
round of litigation by filing a petition un- 
der section 4 of the Provincial Insolvency 
Act in the Insolvency Court praying 
for a declaration of his title to the pro- 
perties that had been sold away in 
Court-auction after declaring that the de- 
cree in O.S. No. 1 of 1959 on the file of the 
Sub-Court, Coimbatore, was vitiated by 
fraud and therefore void and that the execu- 
tion sale in favour of the said void decree 
was null and void. Curiously enough, this 
“petition was allowed by the Subordinate 
Judge, Erode. Against the order of the 
Subordinate Judge C.M.A. No. 158 of 1970 
was filed before the District Judge, Coim- 
batore East, who allowed the appeal but 
without costs. It is against this judgmeng 
that the present Civil Miscellaneous Se- 
cond Appeal has been preferred. 


3. The first question that arises for de- 
termination in this appeal is whether the 
contentions of the Official Receiver are not 
barred by the principle of res judicata. Be 
it noted that in E.P. No. 113 of 1959, the 
Official Receiver appeared ‘in Court and 
raised all conceivable objections to the 
executability of the decree and the saleabi- 
lity of the property and all these objec- 
tions were overruled by three Courts. 
After the sale was effected he applied for 
setting aside the sale on the ground that 
there was fraud and material irregularity 
in the publication and conduct of the 
sale. These objections have also been 
overruled by two Courts (Vide Exhibits 
B-1 and B-2). Thereupon, the Official 
Receiver changed the venue of his pro- 
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ceedings from the ordinary civil Court to 
the Insolvency Court by filing I.A. No. 50 
of 1964 under section 4 of the Provincial 
Insolvency Act just for the purpose of 
reiterating the very objections which he 
had raised before the ordinary civil Court 
and which had been overruled by as many 
as five Courts. His excuse for resorting to 
the petition under section 4 of the Insol- 
vency Actis that he could not either in the 
execution proceedings while the execution 
petition was pending, or in the proceed- 
ings to set aside the judicial sale raise the 
objections which he has raised for the first 
time in this petition. The objection is 
that at the time when the Execution Peti- 
tion was filed it was filed against a dead 
person without his le representative 
(insolvent ) or the Official Receiver being 
impleaded as party to the execution peti- 
tion and that at the time when the proper- 
ties were attached there was only a dead 
judgment-debtor on record without any- 
body representing his estate. This is a 
contention which the Official Receiver 
says he could not raise in the prior two 
proceedings because he was unaware of 
the fact that even before the transmission 
of the decree from the Coimbatore Sub- 
Court to the Erode Sub-Court the judg- 
ment-debtor Lakshminarayana Chettiar 
had died. Now that the Official Re- 
ceiver has become wise about the date of 
death and about the alleged invalidity 
of the execution petition filed as well as 
about the invalidity of the attachment 
effected he has come forward with a peti- 
tion under section 4 of the Insolvency Act. 
Before dealing with the question whether 
it is open to him to raise this contention, I 
may say that the failure’ of the decree- 
holder in E.P. No. 113 of 1959 to take ou 
notice under Order 21, rule 22, Civil Pro 
cedure Code, does not vitiate the subse 
quent execution proceedings especially in 
view of the admitted fact that notice was 
issued to him under Order 21, rule 66° 
Civil Procedure Code, and he appeared in 
Court and raised contentions which in m 
view, were unsubstantial and even vexa- 
tious. In Chandra Nath Bagchi v. Nabadwip 
Chandra Dutt and others? a Division Bench 
has held that : 


“ Where a notice under rule 22 has not 
been issued and the party who is enti- 
a ee ee 





I. AIR. 1931 Cal. 476. 
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tled to notice does not in substance get 
notice and is not given or does not take 
an opportunity to object to the execu- 
-tion of the decree, the sale which follows 
will be without jurisdiction in the sense 
that, even if the sale is to a stranger, the 
sale will not be binding or valid. But 
where the parties have been litigating 
actively with each other upon the ques- 
tion whether an execution should pro- 
ceed and how it should proceed for a 
period of more than two years on a notice 
under Order 21, rule 66, it would be 
merely piling unreason upon technica- 
lity to hold that it is open to the judg- 
ment-debtors to object to the jurisdic- 
. tion of the Court because they have not 
got a formal notice to do something, 
namely to dispute the execution of the 
‘decree which in point of fact they were 
busy disputing in all the Courts for the 
best part of two years.” 
In fact, in this case, the Official Receiver 
has been disputing the decree and the exe- 
cution proceedings for over a decade. The 
-above authority has been acted upon by a 
Division Bench of this Court in Shiyali 
Vengu Ghetti v. Valjee Kanjee & Company, 
Madras}. Further, even assuming the sale 
has been held without any attachment, the 
sale could not be void as has been held in 
S.R. Subramania Aiyar v. L.A. Krishna Aiyar*. 
The sale is not null and void on the ground 
of want of attachment. Attachment is 
merely 2 measure of protection of the de- 
‘Icree-holder and the purchasers of the pro- 


perty and the judgment-debtor is not enti- e 


ttled to question a sale on the mere ground 
{that it has not been preceded by attach- 
‘tment. It would thus be found that the 
‘ground newly discovered by the Official 
Receiver is untenable. Even if it were te- 





tin E.P. No. 113 of 1959 and in E.A. No. 
‘14.04, of 1950 which he filed for setting aside 
Ithe judicial sale. If he failed to raise these 
pleas he must be deemed to have raised 
‘them and the pleas must be deemed to 
‘have been negatived by the Courts. 


1. (1935) M.W.N. 1303 : 42 M.L.W. 943 : 
_69 M.L.J. 862 : 159 I.G. 762 : ÀIR. 1936 Mad. 


99. 
72. (1926) 51 M.L.J. 172: (1925) M.W.N. 887: 
62 I.G. 833 : AIR. 1926 Mad. 211. 
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4. In Mohanlal Goenka v. Benoy Krishna 
Mukherjee and otherst, it has been held as 
follows : 


“ As the judgment debtor did not raise 
the present objection either when the 
decree-holder made a second applica- 
tion for execution in November, 1932 or 
when the decree-holder applied to the 
High Court in March, 1933 or in the 
proceedings for setting aside the sales in 
1936, or in the appeals therefrom though 
several other objections were raised, he 
was precluded from raising the plea at a 
later stage on the principle of construc- 
tive res judicata. Their Lordships fur- 
ther held that even though the question 
related to the jurisdiction of the Court, 
it would not prevent the operation of 
the rule of res judicata.” 


5. I have, therefore, little hesitation in 
holding that the new found plea of the 
Official Receiver is doubly barred by 
res judicata and the first appellate Court 
has rightly held against him. There is 
little substance in this appeal which will, 


therefore, stand dismissed with costs 
throughout. 
R.S. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—B.S. Somasundaram, J. 


A. Rafeeq Ahmed Sahib ..  Petitianer* 


v. 

Isttaq Ahmed Respondent. 
(A) Criminal Procedure Code (V af 1898), 
section 195 (1) and (2)—Complaint by tenant 
against rd—Allegation of forgery and 
making use of forged document in rent control 


proceedings—No complaint by Court—Proceed- 
ings whether sustainable. 


(B) “Rent Controller” —Whether a “Court”. 


Proceedings are barred by section 195(1) of 
the Criminal Procedure Code, 1898 where 





I. 1953 S.G.R. 377: 
1953 S.G.J. 130: 
A.LR. 1953 S.C. 65. 

* C.M.P. No. 2596 of 1973. 

16th September, 1974. 


1958 S.GA. 475: 
(1953) 1 M.LJ. 449: 
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no complaint is made by the concerned 
Court. The bar would apply only in res- 
pect of a document forged subsequent to 
the initiation of proceedings in any Court. 
If the document was forged much prior 
to the initiation of proceedings it will be an 
offehce under section 467, Indian Penal 
Code, and this can be tried in the absence 
of a complaint by the Court unless it is 
shown by evidence that the document was 
forged bya party to the earlier proceed- 
ings in his character as such party, in 
other words, after the suit had been insti- 
tuted. [Para. 4.} 


Section 195 (2), Criminal Procedure Code, 
specifically excludes a Registrar or a Sub- 
Registrar under the Indian Registration 
Act from the purview of Court. It is thus 
evident from the language of this sub-sec- 
tion that but for exclusion expressly made, 
a Registrar or a Sub-Registrar under the 
Indian Registration Act would legitimately 
be considered to have been included in 
the term “ Court’. In view of the legis- 
lative intention clearly expressed in the 
sub-section there is every reason to include 
the Rent Controller and the Appellate 
Authority within the definition of the term 
“ Court ” as given in section 195 (2) as 
these tribunals have far greater trappings 
of a Court than a Registrar or Sub-Regis- 
trar under the Indian Registration Act. 


[Para. 6.] 


Cases referred to :— 


Patel Laljibhai v. State of Gujarat, A.I.R. 
1971 S.C. 1935; Sankar v. Buvanamb&l 
Ammal, (1971) 1 M.L.J. 230: 84 LW. 
134: A.I.R. 1971 Mad. 368; The State 
v. Bhagabati Prasad, I.L.R. (1951) 2 Cal. 
182; Vidya Devi v. Firm Madan Lal, A.I.R. 
1971 Punj. & Har. 150. 


Petition praying that in the circumstance? 
stated therein the High Court will be 
pleased to call for the records in Q.Q. No. 
5606 of 1973 pending before the VIII Pre- 
sidency Magistrate, George Town, Madras 
and quash the Complaint. 


A.G. Anantharama for Habibullah Badsha, 
E. S. Govindan and A.S. Chandrasekaran, for 
Petitioner. 


Mohammed Rajinuddin Madani, for Respon- 
dent. 
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The Court made the following 


ORrDER.—This is an application for quash- 
ing the proceedings pending against the 
petitioner in C. C. No. 5606 of 1973 
in the Court of the VIII Presidency 
Magistrate, G. T., Madras. That case 
is a case for the alleged offences of forgery 
and making use of a forged document in 
certain rent control proceedings and the 
respondent herein (tenant) is the com- 
plainant therein. His case is that on 7th 
March, 1968, the petitioner-landlord 
obtained his signature in a blank sheet 
of paper, that subsequently he brought 
into existence the recitals in that sheet 
to show as though the respondent was in 
arrears of rent to the tune of Rs. 1,563-77 
and subsequently made use of this docu- 
ment in the proceedings for eviction. 
The petitioner contends that section 
195 (1) of the Code of Criminal Pro- 
cedure is a bar for the present proceed- 
ings because the document in question, 
even according to the respondent, was 
used in proceedings in Court and that 
it is that Court which should come forward 
with a complaint for offences of 
forgery etc. 


a. Therefore, the short point for deter- 
mination is, whether the proceedings are 
sustainable without a complaint by Court 
as contemplated by section 195 a of the 
Code of Criminal Procedure. 

3. Exhibit P-1o0 is the letter. The res- 
pondent admits his signature init. He 
contends that the petitioner-landlord ob- 
tained his signature in a blank sheet stating 
that it was for getting an acknowledgment 
of the arrears for electricity charges. 
This document recites that the respon- 
dent was in artears of rent to the tune 
of Rs. 1,563.77. This was put to the 
respondent when he was in the witness 


` box in the proceedings before the Rent 


Controller. The learned Rent Con- 
troller held that Exhibit P-10 is a genuine 
document executed by the respondent 
and this document established clearly 
that the respondent was in huge 
arrears of rent and that, therefore, he 
was liable to be evicted. With this 
finding, he ordered eviction. This was 
on 24th September, 1970. The res- 
pondent tenant preferred an appeal to 
the appellate authority (IV Judge, 
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Court of Small Causes, Madras). The 
appellate authority set aside the order 
of eviction and observed that Exhibit 
P-10 cannot be taken as a genuine docu- 
ment. This was on 15th September, 
1971. The present complaint was filed 
by the respondent on goth March, 1973, 
nearly 14 years after the judgment of 
the appellate authority. On the question 
as to whether Exhibit P-ro is a forged 
document or a genuine one, except the 
evidence of the complainant and the 
respondent, there is no other evidence 
in the case to show either way. It is 
a case of oath against oath. The Rent 
Controller has held that Exhibit P-10 
is a genuine document and the appellate 
authority has held that it is otherwise. 
Whether in such circumstances, the com- 
plainant could satisfactorily prove his case 
of forgery beyond doubt is itself doubtful 
matter. But this is a question 
germane to the issues now arising for 
consideration in this case. The fact 
remains that the respondent-complainant 
had come forward with the present 
complaint of forgery 14 years after the 
finding given by the appellate Court. 
The fact that he delayed for sucha long 
time is yet another circumstance, which 
will have to be taken into account for 
assessing the genuineness or otherwise 
of the document Exhibit P-10. We are 
not concerned at this stage with that 
aspect of the matter also. 


4. The learned Counsel appearing for the 
respondent relies on the decision in 
Patel Laljibhai v. State of Gujarat', and con- 
tends that a complaint by Court under 
section 195 (1) of the Code of Criminal 
Procedure, is not necessary because this 
document Exhibit P-10 came into exist- 
ence much prior to the initidtion of the 
proceedings by the landlord in Court. 
In the decision cited above, it was held : 


“The offences about which the Court 
alone, to the exclusion of the aggrieved 
private parties is clothed with the right 
to complain may, therefore, be appro- 
priately considered to be only those 
offences committed by a party to a 
proceeding in that Court, the com- 
mission of which has a reasonably 
close nexus with the proceedings in 


ai, AIR. 1971 S.G. 1935. 
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that Court so that it can, without em- 
barking upon a completely indepen- 
dent and fresh inquiry, satisfactorily 
consider by reference principally to its 
records the expediency of prosecuting 
the delinquent party. 


The purpose and object of the 
Legislature in creating the bar 
against cognizance of private com- 
plaints in regard to the offences 
mentioned in section 195 (1) (b) 
and (c) is both to save the accused 
person from vexatious or baseless pro- 
secutions spited by feelings of vindi- 
ctiveness on the part of the private 
complainants to harass their opponents 
and also to avoid confusion which is 
likely to arise on account of conflicts 
between findings of the Courts in 
which forged documents are pro- 
duced or false evidence is led and the 
conclusions of the criminal Courts deal- 
ing with the private complaint. 
It is for this reason that the Legislature 
has entrusted the Court whose pro- 
ceedings had been the target of the 
offence of perjury to consider the ex- 
pediency in the larger public interest, 
of a criminal trial of the guilty party.” 


This bar would apply only in respect of 
documents forged subsequent to the initia- 
tion of proceedings in any Court. If 
the document was forged much prior to 
the initiation of proceedings, it will be 
an offence under section 467, Cr. P. Code, 
and this can be tried in the absence 
of a complaint by the Court unless it is 

own by evidence that the document 
was forged by a party to the earlier pro- 
ceedings in his character as such party, 
in other words after the suit had been 
instituted. 


5. The respondent in paragraph 3 of 
his grounds of appeal filed by him in the 
appellate Court in the rent control 
matter averred that this document 
Exhibit P-10 was prepared at a later 
stage by the petitioner or by some- 
one interested in him, that is, after the 
initiation of the eviction proceedings, 
long after gth August, 1968. Thus, his 
version is that Exhibit P-10 did not come 
into existence on the date, which it bears, 
but on a date subsequent to gth August, 
1968, that is, during the pendency of the 
eviction proceedings. When that is the 
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case, the decision in Patel Laljibhai v. 
State af Gujarat}, will not apply. It 
follows that the complaint by Court 
is necessary as contended by the petitioner. 


6. Thelearned Counsel for the respon- 
derft contends that the Rent Controller 
is not a Court and as such section 195 (1), 
Criminal Procedure Code, cannot come 
into operation and for this position he 
relies upon the decision in Sankar v. 
Buvanambal Ammal*. In that case there 
was no appointment of the Additional 
District Munsif as a Controller. The 
case was transferred by the Principal Dis- 
trict Munsif, who alone was appointed 
as such, to the file of the Additional Dis- 
trict Munsif, as per the directions of the 
High Court. The latter alone was 
invested with the powers of a Controller. 
Under section 2 (3) of the Madras Build- 
ings (Lease and Rent Control) Act, ‘Con- 
troller’ is defined as a person appointed 
to perform the function of a Controller 
under the Act. In that case, it was con- 
tended that under section 4 (a) of the Civil 
Courts Act where the Court of the Dis- 
trict Munsif has been entrusted with 
powers under the provisions of that Act 
or any other Act, those powers could be 
exercised also by the Additional Dis- 
trict Munsifs. The Bench held that the 
simple answer to this is that the Con- 
troller is not a Court and the investiture 
of power under section 2 (3) of the Act is 
persona designata, that is to say, the Principal 
or any other District Munsif named speci- 
fically, and not on the Court, as such 
of the District Munsif, and that when the 
investiture by the notification is speci- 
fically on the Principal District Munsif, 
it cannot be said that because in other 
respects the Additional District Munsif 
has the same powers as the District Mun- 
sif, the former could also function as a 
Controller. The Bench further observed 
in paragraph 5 as below : 


“It is true that the Additional Dis- 
trict Munsif will have, as a Court, 
the same powers as the District Mun- 
sif. But by equation of the powers 
there can be no identification of the 
offices they hold.” 
————— 
1. ALR. 1971 S.G. 1995. 
2. (1971) t M.L.J. 230 : 84 L.W. 194 : ALR. 
£971 Mad. 368. 
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This is all that the Bench has said in the 
above decision. Clause 2 of section 195, 
Criminal Procedure Code, states the term 
‘Court’ in clauses (b) and (c) of sub-sec- 
tion (i) includes a Civil, Revenue, or 
Criminal Court, but does not include a 
Registrar or Sub-Registrar under the 
Indian Registration Act. The Court 
as per section 3 of the Indian Evidence 
Act includes all Judges and Magistrates 
and all persons except arbitrators legally 
authorised to take evidence. In The State 
v. Bhagabati Prasad}, it has been held that 
the Rent Controller, who receives evi- 
dence for the purpose of deciding an 
application for standardisation of rent, 
is a court within the meaning of section 
195 of the Code of Criminal Procedure, 
“whether or not he is a Court when ‘he 
‘decides only on personal enquiry. It 
was further held that a complaint by a 
Rent Controller is necessary before 
a person can be prosecuted under sec- 
tion 471 of the Indian Penal Code for 
using as genuine a forged receipt in a 
proceeding for standardisation of rent 
before him when he received evidence 
to decide the matter. The decision in 
Vidya Devi v. Firm Madan Lal*, points 
out that, what distinguishes a Court from 
a quasi-judicial tribunal is that it ischarged 
with a duty to decide disputes in a judi- 
cial manner and declare the rights of 
parties in a definitive judgment. It was 
held that to decide in a judicial manner 
involves that the parties are entitled as 
a matter of right to be heard in support 
of their claim and to adduce evidence 
in proof of it, and that when a question, 
arises as to whether an authority created 
by an Act is a Court as distinguished from 
a quasi-judicial tribunal, what has to be 
decided is whether having regard to 
the provisions of the Act it possesses all 
the attributes of a Court. Section 195 
(2) specifically excludes a Registrar or 
Sub-Registrar under the Indian Regis- 
tration Act from the purview of Court. 
It is, thus, evident from the language of 
this sub-section that but for exclusion 
expressly made, a Registrar or a Sub- 
Registrar under the Indian Registration 
Act, would legitimately be considered to 
have been included in the term ‘Court.’ 





1. LL.R. (1951) 2 Gal. 182. 
2. A.I.R. 1971 Punj. & Har. 150. 
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In view of the legislative intention clearly 
expressed in the sub-section there is every 
reason to include the Rent Controller 
and the Appellate authority within the 
|definition of the term ‘Court’ as given in 
section 195 (2), Criminal Procedure 
Code, as these tribunals have far greater 
trappings of a Court than a Re 
or a Sub-Registrar under the Indian 
Registration Act. Thus, section 195 (1), 
Criminal Procedure Code, is a bar to the 
present proceedings. There must be a 
complaint by the Court. The present 
proceedings are, therefore, quashed. 
The respondent will be at liberty to move 
the concerned Court under section 195 (1), 
Criminal Procedure Code. The Cri- 
minal miscellaneous petition is allowed, 


R.S. Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, 7. 


Doraiswami Pillai (died) and others 
<- Appellanis* 


D. 


S.K. Munuswami Mudaliar and others 
++ Respondents, 


Benami—-Tests of. 


Courts are usually guided in determining 
whether a transaction is benami or not 
by (1) the source from which the purchase 
money came ; (2) the nature and posses- 
sion of the property, after the purchase ; 
(3) motive, if any, for giving the trans- 
action a benami colour; (4) the position 
of the parties and the relationship, if any, 
between the claimant and the alleged 
benamidar; (5) the custody of the title- 
deeds after the sale; and (6) the conduct 
of the parties concerned in dealing with 
the property after the sale. [Para 15] 


To find out whether a transaction is 
benami or not, all the various circumstan- 
ces have to be cumulatively taken into 
consideration instead of relying on one 
or two of the circumstances alone. 
Whether a particular circumstance is the 


+t S.A. No. 1199 of 1971. 
27th September, 1974. 
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important one, has to depend upon the 
facts and circumstances of a given case. 
(Paras. 18, 19-J 


Cases referred'to :— 


Thangavi Ammal v. Gurunatha Gougdan, 
(1963) 2 M.L.J- 151 ; Jaydayal Podder v. 
Bibi Hazra, (1974) 2 S.G.J. 517: ALR. 
1974 S.C. 171; A-S. Battacharjee v. A. K. 
Roy, (1961) 65 C.W.N. 1175; Krishna v- 
Ganapathi, A.I.R. 1955 Mad. 648. 


Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Chingleput, dated 25th January, 1971 in 
Appeal Suit No. 19 of 1067, preferred. 
against the decree of the Court of the 
District Munsif of Trivellore in Original 
Suit No. 108 of 1963. 


A. Sundaram Iyer, for Appellants. 
M.S. Venkatarama Iyer, for Respondents. 
The Court delivered the following : 


Jupoment :—Defendants 1 to 3 and 5 
to 7 are the appellants. The suit was 
for declaration, possession and damages. 


2. The dispute in the suit related to a 
vacant site measuring 45 x 285 feet, 
comprised in S.No.42/4-A of Poovalam- 
bedu village. One Shanmugham Pillai 
purchased the suit site from one Alagu- 
sundara Mudali for Rs. 50/- under a 
registered sale deed dated 5th February, 
1914. As Shanmugham Pillai was a 
permanent resident of Madras, the suit 
site was under the management of the 
first defendant, his wife’s step-brother. 
Defendants 2 and 3 are the undivided 
sons of the first defendant. Defendants 4 
and $ were permitted to put up a hutin a 
portion of the suit site. On 11th July, 1962, 
the plaintiff purchased the suit site 
from the grandsons of Shanmugham. 
Pillai for Rs. 750/- under a registered 
sale deed. Since the enemies of the 
plaintiff have set up the sixth defendant 
to put up resistance to the plaintiff 
the plaintiff issued a notice to the defen- 
dants on 21st December, 1962, to which 
the latter sent a reply on 14th January, 
1963 with false allegations. Defendants. 
7 to 10 are the heirs and legal represen- 
tatives of the fourth defendant who died 
pending the suit. According to the 
plaintiff, the defendants are liable to 
deliver possession of the suit property to 
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him and to pay damages for the use and 
occupation of the property, from 11th 
July, 1962 at the rate of Rs. 6 per mensem. 
_ On these allegations, the plaintiff came 

forward with the suit for declaration of his 
title to the suit property, for possession of 
the sdme after removing the huts put up 
by defendants 4 and 5 therein and for 
recovery of Rs. 48 towards damages for 
use and occupation from 11th July, 1962 
till the date of plaint. 


3. Defendants 8 and g remained ex parte. 
The other defendants filed three sets of 
written statement. 


4. The first defendant claimed the suit 
property as his ancestral property. Ac- 
cording to him, his father purchased the 
same in the name of Shanmugham Pillai, 
in whom he had great confidence. He 
took the sale deed in the name of Shan- 
mugham so that his sons through the 
first wife might not claim the same as 
joint family property. He paid the con- 
sideration of Rs.50 and took possession 
of the property. Ever since then, he was 
in possession of the suit property and also 
the title-deed. Shanmugham Pillai never 
claimed any right in the suit property. 
In the family partition, the suit property 
fell to the share of defendants 1 to 3. 
The first defendant sold an extent of 
45 x 60 feet of the suit property to the 
sixth defendant about 22 years ago for 
Rs. 400, and ever since then the sixth 
defendant has been in possession and 
enjoyment of that portion by putting up 
a -fence and stocking hay-ricks. The 
first defendant permitted defendants 4 
and 5 to occupy portions of the suit 
property about twenty-five years ago. 
The first defendant was never managing 
the suit propertyon behalf of Shan- 
mugham Pillai or his heirs. He further 
contended that he has been using the rest 
of the portion of threshing-floor. He 
therefore prayed for a dismissal of the 
suit. 


5. Defendants 2 to 6 filed a common 
written statement adopting the written 
statement of the first defendant and fur- 
ther contended that the plaintiff’s vendors 
had no title to the suit property and that 
they were never in possession of the same 
at any time within twelve years before 
suit. They further contended that the 
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suit property is the ancestral property Of 
defendants 1 to 3 and that it has always 
been in their possession and enjoyment 
by virtue of a partition, which took place 
about Richivive years ago. The first 
defendant put up a kiln in the suit site 
more than fifteen years ago and so 
defendants 1 to 3 are entitled to it. The 
first defendant sold an extent of 45 x 60 
feet of the suit site to the sixth defendant 
for Rs. 400 about twenty years ago and 
ever since he has beer in exclusive 
possession of that portion by putting up 
a fence and stocking hay-ricks. Defen- 
dants 4 and 5 are in possession of a portion 
of the suit site for the past fifteen years 
and twenty-five years respectively and 
therefore the plaintiff has no right to the 
suit site . 


6. Defendants 7 to 10 were brought on 
record as the legal representatives of the 
deceased fourth defendant who died, 
pending suit, and they filed a written 
statement adopting the written statements 
filed by defendants 1 to 6. 


47. The trial Court, on the issues framed 
in the suit, held that the sale in favour of 
the plaintiff is not valid, that he and his 
predecessors-in-title have not been in 
possession of the suit property within 
twelve years before suit, that defendants 
4and 5 were in permissive possession of 
the suit property only under the first 
defendant, that the suit property was 
purchased by the first defendant’s father 
benami in the name of Shanmugham 
° Pillai, that the sixth defendant has not 
purchased any portion of the suit property 
from the first defendant, that the suit 
site property did not fall to the share of 
defendants 1 to 3 in the family partition, 
as set up by them and that the plaintiff 
is not entitled to the reliefs prayed for. 
The trial Court thus dismissed the suit. 


8. Aggrieved by the judgment and 
decree of the trial Court, the plaintiff 
filed an appeal to the Sub Court at. 
Chingleput. The lower appellate Court 
after elaborately discussing the evidence 
on record, found that the case of benami 
set up by the defendants is not true, that 
Shanmugham Pillai derived valid title 
under Exhibit B-1 and that therefore his 
heirs, the vendors of the plaintiff, had 
valid title to convey under Exhibit A-1. 
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The lower appellate Court also found that 
the suit property has not been purchased 
benami by the first defendant’s father in 
the name of Shanmugham Pillai and that 
the first defendant and the persons claim- 
ing from him have not perfected title to 
the suit property by adverse possession. 
In view of the above findings, the lower 
appellate Court granted the declaration 
of title and possession, asked for by the 
plaintiff in the suit. As regards damages, 
the lower Court left it open to be decided 
under Order 21, rule 12, Civil Proce- 
dure Code. In the result, the appeal was 
allowed and the suit was decreed as 
prayed for. 


9. Aggrieved by the judgment and 
decree of the lower appellate Court, the 
defendants have preferred the above 
second appeal. 


10. The only question that has to be 
decided in the second appeal is as to 
whether the sale in favour of Shan- 
mugham Pillai is benami for the benefit 
of the first defendant’s family, or not. 
If the case of benami is proved by the 
first defendant and the other defendants 
who support his case, the plaintiff cannot 
derive any title under Exhibit A-1 sale 
by the grandsons of Shanmugham. We 
have to see whether the benami nature o 
Exhibit A-1 set up by the defendants i® 
true. 


1r. Thiru A. Sundaram Ayyar, the 
dearned counsel appearing for the appel- 
jJants-defendants, submitted that this 
‘Court has ample power to interfere, at 
the second appellate stage, under section 
100, Civil Procedure Code, when the 
question involved is one of a right cons- 
truction of a document of title, or of a 
document which forms the foundation 
of the suit, or of a legal inference from a 
document; in such cases, the question 
is one of law and as such the second 
appellate Court can interfere with the 
finding on the same. According to 
Thiru A. Sundaram Ayyar, the inference 
has to be drawn from the proved 
facts. Thiru A. Sundaram Ayyar also 
cited the decision in Thangavi Ammal v. 
Gurunatha Goundan}, where Ramakrishnan 
J., after discussing about the ingredient 





1. (1963) 2 M.L.J. 151. 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


to constitute a benami transaction, held 
that his discussion was sufficient to show 
that :— 


“ The judgment of the lower appellate 
Court involves an error of lawin giving 
a decision about the benami title after 
basing its finding only on one aspect of 
the matter exclusively, and ignoring 
the fact that all the other tests usually 
applied for that purpose are in favour 
of the plaintiff and against the first 
defendant.” 


On such a finding, the learned Judge 
set aside the finding of the lower 
appellate Court. 


xz. Thiru A. Sundaram Ayyar further 
elaborately argued with regard to the 
various aspects and ingredients neces- 
sary for a ‘benami transaction’ and sub- 
mitted that it has been clearly proved 
that the transaction under Exhibit A-1 
is a benami transaction, and that 
Shanmugham Pillai cannot be held as the 
real owner of the suit property. 


13. Thiru M.S. Venkataramier, the 
learned counsel for the respondent- 
plaintiff, submitted that there cannot be 
any hard and fast rule as to which ingre- 
dient is necessary to constitute a ‘benami 
transaction’ and such thing will differ 
from case to case, depending on facts and 
circumstances of each case. According 
to Thiru M.S. Venkataramier, the lower 
appellate Court has properly drawn the 
inference from the proved facts and there 

*s absolutely no question of law as such 
or miscarriage of justice, for this Court 
to jnterfere with the finding arrived at 
by the lower appellate Court. 


14. I have been taken though the judg- 
ments of the Courts below and also the 
evidence on record. 


15. In Jayadayal Podder v. Bibi Hazrat, 
it has been held :— 


“Tt is wellsettled that the burden of 
proving that a particular sale is benami 
and the apparent purchaser is not the 
real owner, always rests on the person 
asserting it to be so. This burden 
has to be strictly discharged by 
adducing legal evidence of a definite 
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character which would either directl 
prove the fact of benami or establish 
circumstances umerringly and rea- 
sonably raising an inference of that 
fact. The essence of a benami is the 
intention on the party or Parties con- 
cerned ; and not unoften such inten- 
tion is shrouded in a thick veil which 
cannot be easily pierced through. 
But such difficulties do not relieve the 


proof. 
whether a parti- 







relevant indicia, the 
Courts are usually guided by these 
circumstances: (1) the source from 
hich the purchase money came ; 
(2) the nature and Possession of the 
Property, after the purchase; (3) 
motive if any, for giving the transac- 
tion a benami colour ; (4) the position 
of the parties and the relationship, 
ifany, between the claimant and the 
alleged benamidar ; (5) the custody 
of the title-deeds after the sale and 
(6) the conduct of the parties concer- 
ed in dealing with the property after 
the sale. 


The above indicia are not exhaustive 
and their efficacy varies according 
to the facts of each case. Nevertheless, 
No. 1, viz., the source whence the 
Purchase money came, is by far the 
most important test for determining 
whether thé sale standing in the name 
ofone person, is in reality for the bene- 
fit of another.” 


a6. Thiru A. Sundaram Ayyar, lear- 
ned counsel appearing for the appellants, 
also cited the decision in A.S. Battacharjee} 
v. A. K. Roy, for the proposition that 
motive is one of the elements usually taken 
into consideration in deciding the ques- 
tion of benami, but it is not such an ele- 
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ment that its presence or absence would 
necessarily be decisive of the matter. 


17- In Krishna v. Ganapathi}, a Bench 
of this Court has held : 


“ In order to find out whether a trans- 
action is benami one must have regard 
to the following facts, viz., (i) the 
source from which the purchase money 
was derived ; (ii) the possession of 
the property, i.e., (a) the party in 
possession, and the nature and 
character of his possession ; (b) whether 
possession was taken after the alleged 
gift or purchase—if not taken, why not; 
(iii) the petition of the parties and their 
relation to one another, (iv) the cir- 
cumstances, pecuniary or otherwise, 
of the alleged transfer, (v) his motive 
in making the alleged transfer ; (vi) 
the custody and production of the title 
deed ; and (vii) the previous and subse- 
quent conduct of the parties. But 
it must be noted that each of these 
circumstances taken by itself is of no 
particular value and affords no con- 
clusive proof of the intention to transfer 
the ownership from one person to the 
other. But a combination of some or 
all of them and a proper weighing 
and appreciation of their value would 
g0 a great way towards indicating whe- 
ther the ownership has been really 
transferred, or where the real title 
lies.” 


18. Thus, it is clear that ir order to 

efind whether a transaction is benami o 
not all the various circumstances have 
to be cumulatively taken into con- 
sideration instead of relying on one or two 
of the circumstances necessary in holding 
that a transaction is benami. 


19. The lower appellate Court, after 
properly discussing the evidence and the 
circumstances of the case and also ad- 
verting to the fact that Exhibit B-1 was 
written by Krishnaswami, one of the 
sons of the first wife of the first defendant, 
came to the conclusion that the motive 
alleged for the benami transaction is not 
true. The lower appellate Court has 
also rightly observed that the fact that 
the suit site was the subject-matter of the 
partition, is a circumstance against the 
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case of the first defendant. As regards 
possession the lower appellate Court ela- 
borately discussed the close relationship 
between the parties , i.e., the first defen- 
dant and Shanmugham Pillai and the 
fact that Shanmugham Pillai was per- 
manently residing at Madras, and found 
that possession by the first defendant and 
his father cannot be considered as a cir- 
cumstance against the case put forward 
by the plaintiff. Even as regards the 
possession of the original title deeds with 
the first defendant’s family, the lower ap- 
pellate Court discussed the same and has 
come to the conclusion that mere posses- 
sion of the title deeds, considering the 
close relationship between the parties 
and the management of the suit property 
by the first defendant and his father, will 
not in any way advance the case of 
benami set up by the first defendant. On 
the question of consideration for the sale, 
the lower appellate Court on a discussion 
of the evidence of D. W. 1 that his father 
paid the consideration, cannot be ac- 
cepted, as true, as it is interested and the 
same is not supported by independent 
evidence. The main points relied on by 
the first defendant were that the suit 
property was not included in the will 
executed by Shanmugham Pillai and that 
the suit property was made the subject- 
matter of the partition in the first defen- 
dant’s family. The lower appellate 
Court has rightly observed that no parti- 
cular importance can be attached to the 
omission of this property in the Will of 


Shanmugham Pillai but that, on the other , 


hand, the inclusion of the property in the 
deed of partition in the first defendant’s 
family falsifies the case of the first de- 
fendant that this property was intended 
to benefit the second wife’s son of the first 
defendant’s father. Thus, the lower ap- 
pellate Court, after properly discussing 
all the evidence on record and the at- 
tendant circumstances of the case, drew 
the inference that the case of benami set 
up by the first defendant is not true. In 
Fayadayal Podder v. Bibi Hazrat, already 
noticed, the Supreme Court, while 
enumerating the indicia for the purpose 
of finding out whether a certain trans- 
action is benami, also pointed out that 
those indicia are not exhaustive and their 
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efficacy varies according to the fact® 
ofeach case. Thus, it is clear whether 








one, has to depend upon the facts and 
circumstances of a given case. 
cannot be any generalised theory as to}: 
whether one particular circumstafce is}, 
important or not. Taking into consi-| 
deration the cumulative effect of all the 
facts and circumstances of the present 
case, the lower appellate Court has come 
to the conclusion that Exhibit B-1 is not 
a benami transaction, that Shanmugham 
Pillai got the right in the suit property” 
under the said purchase and that the 
plaintiff has validly purchased the right,. 
title and interest from the heirs of Shan- 
mugham Pillai. I am in complete agree- 
ment with the findings arrived at by” 
the lower appellate Court. There is ab-- 
solutely no question of law, as such, in-- 
volved in this second appeal for me to in-- 
terfere with the said findings of fact, arri-- 
ved at by the lower appellate Court on a 
proper appreciation of the evidence on. 
record. 


20. In these circumstance, the second 
appeal is dismissed. ‘There will be no- 
order as to costs. No leave. 


R.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :-—S. Maharajan, F. 





Kuppayee Ammal Appellant®* 
v- 

Gtruswami Padayachi (died) and- 
others +- Respondents. 
(A) Civil Procedure Code ( V of 1908), 


section 60 (1) (n)—Right to future main- 
tenance—W hen attachable. 


(B) Transfer of Property Act IV of 1882), 
section 6 (dd)—Right to future maintenance: 
cannot be transferred. 


A right to future maintenance is not 
attachable. Under section 6 (dd) of the 
Transfer of Property Act a right to future 
maintenance in whatsoever manner 





* A.A. O. Nos. 36 and 37 of 1969. 
17th October, 1974. 
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arising, secured or determined, cannot be 
transferred. But where under the guise 
of securing the right to future mainten- 
ance, possession of vast properties is 
given to the maintenance-holder or a 
-charge is created in his favour in respect 
-of the property for an amount far in 
excess of what would be reasonable for 
his maintenance, it is open to the Court to 
appoint a receiver and equitably execute 
the decree against him without violating 
either the provisions of section 60, Civil 
Procedure Code or clause (d) or (dd) 
-of section 6 of the Transfer of Property 
Act. [Paras. 2, 3 ond 4.] 
‘Gases referred to :— 


Rajendia Narain Singh v. Sundara Bibi, 
(1925) I.L.R. 47 All. 385: 22 L.W. 
284: 52 I.A. 262: (1925) 49 M.LJ. 243: 
ALR 1925 P.G. 176; Secretary of 
State for India v. Bai Somi, (1933) I.L.R. 
57 Bom. 507; Sivjai Govinda Rao v. 
Chidambaram Chettiar, (1935) 69 M.LJ. 
264: 1935 M.W.N. 776: 42 M.L.W. 345: 
158 I.C. 170: AIR. 1935 Mad. 815; 


Venkataraju v.  Sathiraju, (1954) 2 
MLJ. 324: 67 L.W. 499: 1954 
M.W.N. 451: AJR. 1954 Mad. 946; 


Palikandy Mammad v. Krishnan Nair, (1917) 
I.L.R. 40 Mad. 302 : 30 M.L,J. 361 : 34 
I.C. 381; Subraya v. Krishna, (1923) I.L.R. 
46 Mad. 659: 45 M.L.J. 533: 73 I.G. 584: 
19 M.L.W. 6: A I.R. 1924 Mad. 22. 
Appeal against the order of the Court of 
the Subordinate Judge, Cuddalore dated 
27th June, 1968 and made in C.M.A. 
Nos. 140 and 70 of 1967 respectively., 
(E.A. Nos. 1737/67 in O.S.No. 930/64 
and E.P.No 989/66 in O.S.No.930/64 
respectively on the file of the District 
Munsif Court, Cuddalore.) 

S. Gopalarathinam for K. Sarvabhauman and 
K. Sampath, for Appellant in A.A.O. No. 
36 of 1969 and for 2nd Respondent in 
A.A.O. No. 37 of 1969. 

R. Nandakumar for S. Narayanan, for Appel- 
lant in A.A.O. No. 37 of 1969 and for 2nd 
Respondent in A.A.O. No. 36 of 1969. 
N. Sivamant, for Respondents 3, 5, 8. 
The Court made the following 
Orprr.—These appeals arise under the 
following circumstances. One Guru- 
swami Padayachi, the first respondent in 
both these appeals obtained a decree 
against Thillai Govinda Padayachi, who 
is the appellant in A.A.O. No. 37 of 1969 
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and who is the son of Kuppayee Ammal, 
the appellant in A.A.O. No. 36 of 1969. 
He filed E.P. No. 98g of 1966 on the file of 
the Court of the District Munsif of Gudda- 
lore, for execution of the decree by the 
issue of a pro-order to the mother of the 
judgment-debtor prohibiting her from de- 
livering the ten bags of paddy payable by 
her annually to her son under a mainte- 
nance deed dated 15th January, 1963.The 
Court issued notice to the garnishee, but 
as the garnishee did not appear, a pro- 
order was passed. Against that order, 
the garnishee preferred C.M.A. No. 140 
of 1967 whereas the judgment-debtor pre- 
ferred C.M.A. No. 70 of 1967 on the file 
of the Sub-Court, Cuddalore. Both the 
C.M.As. were dismissed by the Sub-Court. 
It is against the dismissal of these C.M.As. 
that the present civil miscellaneous second 
appeals have been filed. 

2. Under clause (n) of the proviso to sec- 
tion 60 (1) of the Code of Civil Procedure, 
the right to future maintenance shall not 
be liable to attachment and sale in exe- 
cution of a decree. There are some rul- 
ings to the effect that, once maintenance 
has fallen due and arrears of maintenance 
have become payable. the same may be 
attached. But the law is clear that a right 
to future maintenance is not attachable. 
The execution petition itself says that the 
ten bags of paddy, which the garnishee 
would be liable to pay to the judgment- 
debtor in future, should be attached. 
There is no allegation in the Execution 
Petition to the effect that the amount 
which the garnishee was liable to pay to 
the judgment-debtor under the mainte- 
nance deed had become due on the date 
of the execution petition. As the amount 
sought to be attached is not in the nature 
of past maintenance, but in the nature of 
future maintenance, the executing Court 
ought to have refused to order attachment. 
Both the Courts below went wrong in 
holding that the amount is attachable. 


3. Learned counsel for the respondent, 
Mr. N. Sivamani, has cited before me a 
plethora of authorities in support of his 
contention that the amount payable to the 
judgment-debtor under the maintenance 
deed is attachable. Before considering 
the authorities cited, it is necessary to bear 
clearly in mind two distinct provisions of 
law which, if I may say so with great res- 
pect, have been confused, with the result 
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that a clear juridical principle could not 
be evolved. The first is the principle 
enshrined in section 60 (1) (n) Code of 
Civil Procedure which says that a right to 
future maintenance shall not be liable to 
attachment 01 sale. The other provision 
in section 6 (d) of the Transfer of Property 
Act which provides that an interest in 
property restricted in its enjoyment to the 
owner personally cannot be transferred by 
him. The scope for confusion between 
these two provisions arises in cases where 
the right to future maintenance is charged 
upon immovable property or where pos- 
session of immovable property is hes to 
the maintenance-holder in lieu of his right 
to future maintenance. In such a case, 
the Court has to apply the double test, 
namely, (1) Is it an arrangement to secure 
the right to future maintenance ; (2) Is it 
an interest in property restricted in its 
enjoyment to the owner personally? Evi- 
dently, to remove a conflict that may arise 
in the application of these two provisions 
of law, the legislature incorporated Clause 
(dd) to section 6 of the Transfer of Property 

ct, by Act XX of 1929. That clause is 
to the effect that a right to future mainte- 
nance, by whatsoever manner arising, secu- 

or determined, cannot be transferred. 


4. In Rajendra Narain Singh v. Sundara Bibi! 
(This is a decision delivered before the 
incorporation of Clause (dd) to section 
6 of the Transfer of Property Act) the 
Privy Council was called upon to consider 
the terms of a compromise deed which 
provided that the judgment-debtor in 
that case was to hold and possess sixteen 
villages yielding a profit of Rs.8,000 a year 
in lieu of his maintenance without power 
of transfer during the life time of his bro- 
ther to whom he was to pay Rs. 7,872 a 
year in respect of the Government revenue, 
cesses and malikana. It was held by the 
Privy Council, when the interest of the 
udg ment-debtor in the villages was sought 
to be attached and sold, that the judg- 
ment-debtor’s interest was future main- 
tenance within the meaning of section 60, 
sub-section (1) (n) of the Code of Civit 
Procedure and therefore could not be 
attached andsold. But their Lordships, 
however, directed that in such a case, a 
receiver should be appointed to realise the 
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rents and profits, with a direction to pay 
thereout a sufficient and adequate sum 
for the maintenance of the judgment- deb- 
tor and his family, and to apply the 
balance (if any) to the liquidation of the 
judgment-debtor’s debt. I am unable to 
perceive why Beaumont, C.J., in Secretary 
of State for India v. Bai Somi?, should have 
observed that the above judgment of the 
Privy Councilis a difficult one to inter- 
pret. It appears to me that the Privy 
Council has given an interpretation which 
gives the fullest effect to two apparently 
conflicting concepts. Where the right to 
future maintenance is secured by giving 
a large extent of immovable property fet- 
ching an income far in excess of the subsis- 
tence needs of the maintenance-holder 
and his family, it is certainly equitable 
that a receiver should be appointed to 
collect the rents and profits of the property 
and to pay out of the collections, an 
amount adequate for the maintenance of 
the maintenance-holder and apply the 
balance for the liquidation of his debts. 
Though, no doubt, the property is not 
attachable or saleable in execution, the 
appointment of a receiver is a specific 
relief which is granted to a decreeholder 
under section 51 (d) of the Code of Civil 
Procedure. The grant of such a relief 
would not violate either the provision con- 
tained in section 60, Code of Civil Proce- 
dure interdicting attachment of the right 
to future maintenance or the provision 
contained in section 6 (d) of the Transfer 
of Property Act which places an embargo 
eupon the alienability of an interest in 
property restricted in its enjoyment to the 
owner personally. It appears that even 
the’ introduction of clause (dd) of section 
6, Transfer of Property Act does not 
substantially affect the proposition laid 
down by the Privy Council. AH that sec- 
tion 6 (dd) says is that a right to future 
maintenance, in whatsoever manner aris- 
ing, secured or determined, cannot be 
transferred. But, where under the guise 
of securing the 1ight to future maintenance 
possession of vast properties is given to the 
maintenance-holder or a charge is creat- 
ed in his favour in respect of the property 
for an amount far in excess of what would 
be reasonable for his maintenance, it is 
certainly open to the Court to appoint 
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a receiver and equitably execute the de- 
cree without violating either the provisions 
f section 60, Code of Civil Procedure or 
the provisions of clauses (d) or (dd) or sec- 
tion 6 of the Transfer of Property Act. 
I shall explain a little later that the 
principle of the Privy Council ruling is 
not attracted by the facts of this case. 


5. I may now refer to the ruling of King, 
J, in Stojat Govinda Rao v. Chidambaram 
Chettiar’. There, the judgment debtor 
had usufructuarily mortgaged all his pro- 
perty and had provided as. one of the 
terms of the mortgage transaction that the 
mortgagee should pay him an allowance 
of Rs.100 a month. Be it noted that 
the mortgagee in that case was neither 
morally nor legally liable to maintain the 
mortgagor, nor does it appear that the 
mortgage deed in that case characterised 
the monthly allowance payable to the 
mortgagor as a maintenance allowance. 
However, when that allowance was 
sought to be attached by the decree- 
holder, the judgment - debtor-mortgagor 
contended that the allowance was payable 
to him by the mortgagee specifically for 
his maintenance and it was his sole means 
of support, and consequently, exempt 
from attachment under section 60 (1) (n) 
of the Code of Civil Procedure. The 
learned Judge, upon an interpretation 
of the case-law, held that the allowance 
payable by the mortgagee to the mortgagor 
was not exempt from attachment. This is 
what the learned Judge says at page 
268 :— 


“In all those cases, the provision for 
an annuity or allowance was mgde 
by a vendor ora mortgagor as part of 
the transaction by which he sold or 
mortgaged his property, and as I have 
said, in the cases, the annuity or 
allowance was held not to be exempt 
from attachment”. 


6. No doubt, in an earlier part of the 
judgment the learned Judge, while referr- 
ing to the view of the District Judge made 
the following observations :— 


“On the other hand, the view taken 
by the learned District Judge is that 
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there must first exist the right to 
maintenance independently of con- 


tract, a right derived from the personal 
law and personal relationship of the 
arties, and only when such a right has 
een commuted can protection be 
afforded. Where the right is created 
for the first time by contract it is 
always alienable and subject to attach- 
ment. It seems to me from a study 
of the authorities that of these two 
views, the latter must prevail”. 


7- lam afraid that in this part of the 
Judgment, which is really in the nature 
of obiter dicta, the kaned. Judge has put 
the juridical basis of his proposition a 
little too broadly. Learned counsel rely- 
ing upon this obiter contends that under 
the personal law of the judgment-debtor 
in this case, there was no obliga- 
tion on the part of his mother to pay 
any maintenance to the son and 
therefore inasmuch as the main- 
tenance allowance payable to the judg- 
ment-debtor in this case is not a right 
derived from the personal law, but only a 
right which has been created for the first 
time by contract, the allowance is attach- 
able in execution. I am unable to agree. 
In the execution petition itself the decree- 
holder has characterised it as maintenance 
allowance. It is stated at the Bar that the 
Judgment-debtor is a tuberculosis patient 
and that is why he conveyed all his proper- 
ties to his mother and was content to 
receive maintenance from his mother under 

e the deed of maintenance dated 1 5th 
January, 1963. Further, the quantum’ of 
maintenance payable is only ten bags of 
paddy per year and that too in two half 
yearly instalments. It cannot be said 
that that quantum is suspiciously in 
excess of what would necessary for 
keeping the body and soul of the judg- 
ment-debtor together. If fact, the decree- 
holder himself has valued the ten bags of 
paddy at Rs. 380, which would be hardly 
adequate for the annual subsistence of 
the judgment-debtor. 


8. Reference may also be made to a 
ruling in Venkataraju v. Sathirajul. There 
Mack, J., refused to follow the ruling of 
King, J., in Stojai Govinda Rao v. Chidam- 





1. (1954) 2 M.L.J. 324 : 67 L.W. 499 : 1954 
M.W.N. 451 : AIR. 1954 Mad. 946. 
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baram Chettiar!, by saying that the learned 
Judge made a differentiation which was 
difficult to apply practically. I would 
refuse to follow the 1uling of King, J.. 
referrred to above on the ground that it 
is in conflict with the earlier Division 
Bench Judgment of this Court in Palikandy 
Mammad v. Krishnan Nair?, as well as the 
decision of a Full Bench in Subraya v. 
Krishna®. I respectfully adopt the follow- 
ing observations of Mack, J., in Venkataraju 
v. Sathiraju*: 
There may be cases where a wealthy 
father may constitute a trust out of 
which a large sum of money has to be 
paid each month for the maintenance 
of his son or in lieu of his maintenance. 
It is manifestly inequitable that this 
zum which is far in excess of the needs 
of the son for maintenance should be 
put out of the reach of decree-holders; 
nor with respect to the view taken by 
King, J., in Govinda Rao v. N.N.G.T.C.V. 
Firm’, can a practical distinction be 
drawn in these cases between main- 
tenance dependent on personal law, 
personal relationship and personal 
obligation and a right to maintenance 
created by a contract. It is for the 
executing Court on the factsof each case 
to determine how much of an allowance 
should be made attachable having 
regard to the circumstances of each 
case. In a case involving collection 
or rents from property out of which 
any maintenance is pa’ able, the appro- 
priate remedy, described as equitable 
execution or indirect execution by 
appointment of a receiver adopted 
by the Privy Council in Rajendra 
Narain Singh v. Sundara Bibi® appears 
to be in harmony with this view. 
In this particular case, I have no 
hesitation in holding that Rs.60 a 
month maintenance provision made by 
a father to his son is, taking into con- 


1. (1935) 69 MLL.J. 264: 42 L.W. 345: 


A.LR. 1935 Mad. 815. 
2. (1917) LL.R. 40 Mad. 302: 30 M.L,J. 


61 : 34 I.G. 381. 

3. (1923) LLR. 46 Mad. 659: 45 M.LJ. 
533 : 73 I.G. 584 : 19 M.L.W. 6: ALR. 1924 
Mad. 22. 

"67 LW 499: (1954) 2 M-L.J. 324 : 1954 
MWN. 451: A.LR. 1954 Mad. 946. 

5. (1935) 69 M.L.J. 264 : 42 L.W. 945. 

’ & (1925) 49 M.L.J. 244: 22 L.W. 284: I.L.R. 
47 All. 385: 52 I.A. 262: A.LR. 1925 P.G. 176. 
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sideration the cost of living today, a 
minimum maintenance provision, no 
portion of which is attachable by a 
decree-holder, who must look to some 
other asset or income of the judgment- 
debtor to proceed against in execution. 
Everything would depend upon the 
meaning of the word ‘maintenance’ 
that is, what in the opinion of the 
executing Court is, in the circumstances 
of the case, a reasonable maintenance. 
I can myself see no impediment in 
restricting the exemption in section 
60 (1) (n) to maintenance pure and 
simple and anything, which, in the 
opinion of the executing Court, is in 
excess of maintenance not being exempt 
from attachment.” 


9. In this case, J am satisfied that the 
quantum of maintenance prescribed in the 
maintenance deed in favour of the judg- 
ment-debtor is hardly sufficient for his 
maintenance, and what the decree-holder 
seeks to attach in this case is clearly a 
right to future maintenance which is not 
attachable under section 60 (1) (n) of the 
Code of Civil Procedure. Unfortunately, 
the deed of maintenance has not been pro- 
duced by the judgment-debtor in this case. 
It is the complaint of the decree-holder 
that the arrangement whereby the judg- 
ment-debtor transferred all his properties 
in favour of his mother and obtained a 
dead of maintenance from her is an 
arrangement entered into to defraud the 
creditors of the judgment-debtor. Nothing 
that I have said in this judgment shall be 
construed to prejudice this contention o 
the decree-holder. 


ro. In the result , the concurrent orders 
of the Courts below are reversed and the 
Execution Petition is directed to be dis- 
missed. Both the appeals are allowed ; 
but in the circumstances of the case, there 
will be no order as to costs in both 
appeals. Leave refused. 


RS. Appeals allowed. 





ifj 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—P. R. Gokulakrishnan, 7. 


Varadarajan Petitioner* 
g. 
Govindaswamy and another 

** Respondents. 


Civil Procedure Code (Y of 1908), section 115 
—Suit for declaration and injunction—Defen- 
dant entering appearance—Written statement 
filed—Defendant absent at time of trial—sSet 
ex parte—Counsel reporting no instructions— 
Suit decreed—Revision—Whether maintaina- 
ble. 


A revision lies to the High Court as per 
section 115, Civil Procedure Code, when 
no appeal lies thereto from the judgment 
and decree sought to be revised. [Para 4.] 


A revision cannot be maintained if an 
appeal lies to the High Court either direct- 
ly or indirectly. [Para. 18.] 


Cases referred to:— 


Daw Min Baw v. A.V.P.L.N. Chettiar Firm ; 
(1933) I.L.R. 11 Rangoon 134; Sashi 
Kanta v. Nasisabad Loan Office Company 
AIR. 1936 Cal. 786; “Nanda Lal v 
Askaram Baboo, A.I.R. 1944 Cal. 309 ; 
Kedaranath Lal v. Sheonarain Ram, A.LR. 
1952 Pat. 280; Vaithilingam Pillai v. 

andasami Pillai, 33 M.L.W. 210: 6o 
M.LJ. 713: 132 I.C. 311 : ALR. 1931 
Mad. 1; Kulandai v. Indran Ramaswami, 
27 M.L.W. 286 : 108 I.C.539: IL.R. 
51 Mad. 664: 55MLJ. 345; ALR. 
1928 Mad. 416; Pattammal v. Krishnaswami 
Iyer, 112 1.C. 231: ALR. 1928 Mad. 
794; Veerappa Thevar v. Kathaswami 
Chettiar, (1966) 1 M.L.J. 427: 79 LW. 
163: I.L.R. (1966) 2 Mad. 546. A.LR. 
1967 Mad. 313: Jagannatha Prasad Gupta 
v. Ranganatha Konar, (1966) 1 M.L J. 451: 
79 M.L.W. 29: I.L.R. (1967) 2 Mad. 
542: A.I.R. 1966 Mad. 370; Vaishnav 
College for Women v. Mrs. Aleyamma 
Thomas, (1971) 1 M.LJ. 76; Josebh v. 
Varadarajan, (1969) 2 M.L]. 234; SS. 
Khanna v. FF. Dillon, (1964) 4 S.C.R. 
409: A.I.R. 1964 S.C. 497. 
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* GRP, S.R. No. 51709 of 1972, 
31st October, 1974, 


M LJ—3 


VARADARAJAN v, GovinDaswauy (Gokulakrishnan, F 
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Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the. District Munsif 
(Additional) Tirupattur, dated 7th Feb- 
ruary, 1972 and made in O.S. No. 912 of 
1970. 


T.V. Subramaniam, for Petitioner. 
The Court made the following 


Orver.—The above matter has come up 
before me upon an office note for orders as 
to maintainability of the civil revision 
petition. 


2. The suit O.S. No. gre of 1970 was 
filed for declaration of the plaintiff’s four- 
ninths share in the suit well and for 
restraining the defendants by means of a 
permanent injunction from interfering 
with the right of the plaintiffs to take 
water from the well through a channel 
LMN marked in the plaint sketch, 
passing through the land of the defen. 
dants to the first plaintiff’s land, and 
through the LMN channel to the land of 
the second plaintiff. On the defendants 
entering appearance and filing their writ- 
ten statement, issues were framed by the 
trial Court. When the suit came up for 
trial on 7th February, 1972 the defen- 
dants, when called were absent, and they 
were set ex parte; their Counsel also report- 
ing no instructions. On the first plain- 
tiff proving the claim by examining him- 
self as P.W. 1, the trial Court decreed the 
suit with costs as prayed for. ? 


§. The first defendant, aggrieved by the 
decision of the trial Court, presented 
the civil revision petition against the 
judgment and decree in the suit. The 
office returned the Papers questioning, 
as to how a civil revision will lie when 
the decree is an appealable one. To 
this return, counsel for the petitioner 
re-presented the papers stating that no 
appeal lies to the High Court from the. 
decree of the District Munsif, that- 
the petitioner has not filed any appeal to 
the District Court, that he desires to. 
challenge the regularity and legality of 
the decree on grounds of revision and 
that if the petition is otherwise in order, 
the existence of an alternative remedy 
by way of appeal to a subordinate 
Court is not a bar to entertaining the’ 
revision. On this re-presentation and 
statement by the Counsel for the peti- 
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tioner, the office has posted this matter 
before this Court for orders regarding 
the maintainability of the civil revision 
petition. The question that has to 
be decided is as to whether a revision to 
the High Court is competent when, as per 
the provisions of the Code of Civil Proce- 
dure, the petitioner has a right to prefer 
an appeal to the appellate Court. 


4. Thiru T.V. Subramaniam, the learn- 
ed counsel appearing for the petitioner, 
citing, section 115, Civil Procedure Code, 
argued that an appeal will not directly lie 
to the High Court from the judgement 
and décree in O.S. No. g12 of 1970 and 
as such the revision is maintainable. 


Section 115, Civil Procedure Code, reads: 


“The High Court may call for the re- 
cord of any case which has been decided 
in any Court subordinate to such High 
Court and in which no appeal lies 
there to, and if such subordinate Court 
appears : 


OR ia 
(B) eee 


(oee 


the High Court may make such order 
in the case as it thinks fit.” 


Thus, a revision will lie, as per section 115. 
Civil Procedure Code, to the High Court 

nly when no appeal lies thereto from the 
judgment and decree sought to be revised? 
Thiru T.V. Subramaniam, the learned 
counsel appearing for the petitioner sub- 
mitted that “no appeal lies thereto” means 
that no appeal will lie directly to the High 
Court from the judgment and decree in 
question. According to the learned Coun- 
sel, an appeal would lie, in this case, only 
to a Court subordinate to the High Court, 
and not to the High Court itself directly. 
No doubt, an appeal might come up to the 
High Court by way of a “second appeal”? 
from the decision of the appellate Court. 
But that is not contemplated by the 
clause “ in which no appeal lies thereto ”. 
According to the learned Counsel, since no 
appeal directly would lie to the High 
Court from the decree and judgment in 
O.S. No. 912 of 1970, the revision filed 
under section 115. Civil Procedure Code, 
is not prohibited. 
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5. Number of authorities were cited, 
which I will refer for the purpose of decid- 
ing on the maintainability of the present 
civil revision petition. 


Daw Min Baw v. A.V.P.L.N. Chettiar Firm! 
was relied on by the learned Counsel for 
the petitioner in support of his contention. 
There a single Judge of the Rangoon 
High Court held: 


“ Under section 115 of the Civil Proce- 
dure Code, the High Court is entitled 
to entertain an application for revision 
from the decision of any Court subor- 
dinate thereto from which no direct 
appeal lies thereto. The fact that an 
appeal lies from such decision to a lower 
appellate Court and thereafter a second 
appeal to the High Court, does not pre- 
vent the High Court from exercising its 
revisional powers directly in a proper 
case. The word ‘case’ in section 115 
ot the Civil Procedure Code, includes 
not only original cases but also first 
appeal cases.” 


6. Asingle Judge of the Calcutta High 
Court, in Sashi Kanla v. Nasiabad Loan 


Office Company®, held: 


“ Revisional power of the High Court 
under section 115 isa bar only when 
an appeal lies to High Court. The fact 
that an appeal lay to the lower ap- 
pellate Court will not take away the 
. powers of the High Court to revise the 
order of the trial Court. The language 
of section 115 is that the High Court 
may call for the recordof any case 
. which has been decided by any Court 
subordinate to such High Court in 
which no appeal lies thereto. ” 


4. The Bench in Nanda Lal v. Askaran 
Baboo*; stated : 


“The precise meaning of the word 
‘thereto’ has given rise to some con- 
troversy, but it seems to us that it can 
only refer to the-High Court and not a 
Court subordinate to the High Court.” 


Though in the above case it has been held 
that the word “ thereto” occurring in 
section 115, Civil Procedure Code, refers 
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only to the High Court, that was a case 
where no second appeal even lay to the 
High Court. 


8. In Kedaranath Lal v. Sheonarain Ram}, a 
single Judge of the Patna High Court has 
held: 


“ Section 115 means that the High 
Court cannot act only in those cases in 
which an appeal lies to that Court. The 
fact that an appeal lies to the lower ap- 
pellate Court does not take away the 
High Court’s power of revision.” 


Even in the above case, no second appeal 
lay to the High Court. 


9. The citation given by the learned 
counsel which is reported in Vaithilingam 
Pillai v. Kandaswami Pillai?, deals with 
powers of the High Court to interfere in 
revision under section 115, Civil Procedure 
Code. That has nothing to do with the 
facts of the present case or with the 
interpretation of section 115, Civil 
Procedure Code. 

xo. Thiru T.V. Subramaniam cited the 
Bench decision in Rulandat v. Indran 
Ramaswami®, for the proposition that the 
High Court can interfere and correct the 
mistake of the trial Court under section 
115, Civil Procedure Code. That was a 
case in which a revision was filed against 
the order of the trial Court holding that 
the Court-fee paid was not proper and un- 
til the proper Court-fee was pajd the suit 
could not be proceeded with. In that 
case the High Court felt that the trial Court 
had failed to exercise jurisdiction ard 
observed that while Courts would not gene- 
rally interfere in revision where an equally 
efficacious remedy is open to the party 
they have in several cases interfered where 
the remedy by way of appeal would en- 
tail unnecess hardship on the party, 
involve multiplicity of proceedings, or 
would not give the party as complete and 
efficacious a relief as interference with an 
interlocutory order and the case satisfied 
the requirements:of section 115, Civil Pro- 
cedure Code. The contention in that 
case was that the party could have filed 
an appeal against the dismissal of the suit 


1, ALR. 1952 Pat. 280. 

2. 33 M.L.W. 210: 60 M.L.J. 713: 192 I.G. 
gtr: ALR. 1931 Mad. I. 

3. 27 M.L.W. 286 : 108 I.G. 599 : LL.R. 5I 
Mad, 664 : 35 M,L.J.345 : A.J.R. 1928 Mad, 416. 
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itself on the ground that proper Court- 
fee had not been paid. In the interests of 
justice the High Court interfered with 
the order holding that such interference 
under section 115, Civil Procedure Code, 
to correct a mistake was justifiable. I 
do not think the said decision is helpful. 
to decide the question in issue. 


rx. Thiru T.V. Subramaniam also cited 
cases which hold the view that a revision 
is not maintainable when directly or in- 
directly an appeal lies to the High Court. 
In Pattammal v. Krishnaswami Iyer}, a single 
Judge of this High Court stated : 


“ Any order which may be brought up 
in appeal to the High Court either 
directly or after an intermediate appeal 
to a lower Court should be held to be a 
casein whichan appeal lies to the 
High Court.” 


12. On this observation, this High Court 
held that a revision will not lie when a 
second appeal is competent to the High 
Court. 


1$. In Veerappa Thevar v. Kathaswami 
Chettiar?, Natesan, J., has held that 
section 115 is available only when 
there is no appeal to the High Court 
and that if an appeal lies to the 
High Court even by way of second appeal 
it could not entertain a revision under 
section 115 of the Code of Civil Proce- 
dure. 


In Jagannatha Prasad Gupta v. Ranganatha 
*Konar*., Kailasam, J., has stated : 


“The power of revision may be exer- 
cised in any case, which has been decid- 
ed by a Court subordinate to the High 
Court in which no appeal lies thereto. 
We are concerned with the words “ in 
which no appeal lies thereto ”; it has 
been held that, if an appeal lies in the 
High Court against the order sought to 
be revised, a revision is not competent. 
The appeal to the High Court may not 
necessarily be directly from the order 
complained against. An appeal may 


1, 112 I.C. 231: A.I.R. 1928 Mad. 794. 

2. (1966) 1 M.LJ. 427: 79 M.L.W. 163: 
I.L.R. (1966) 2 Mad. 546: A.I.R. 1967 Mad. 
I 


313- 

3. (1966) 1 M.L.J. 451 : 79 Mad.L.W. 29 : 
er (1967) ¢ Mad. 542: AIR. 1966 Mad, 
3/0 i : 
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. lie to the High Court indirectly by way 
of a second appeal. Even then, the re- 
visional jurisdiction of the High Court 
under section 115, Civil Procedure Code 
has, been held to be barred. ” 


14. In Vaishnav College for Women v. 
Mrs. Aleyamma Thomas!, Ramanujam, J., 
dealing with a revision against the order 
passed in an interlocutory application for 
an ‘injunction’ by the District Munsif of 
Poonamallee, held : 


" Tn this case, against the order in ques- 
tion, the petitioner has no right of ap- 
peal to this Court directly or indirectly. 
He'has only a remedy by way of an ap- 
peal to the District Court without any 
further right of appeal to this Court. 
In view of this position, I am of the view 
that there is no bar in entertaining this 
revision petition under section 115 of 
the Code. ” 


Thus, in this case, since no appeal even 
ultimately is provided to the High Court, 
the High Court held that a revision is 
competent. This does not mean that a 
revision is competent when an appeal is 
provided directly or indirectly to the 
High Court. 


15. In spite of the above decisions of our 
High Court against the principle propoun- 
ded by the learned Counsel appearing for 
the petitioner, he tried to press his point 
by citing the decision reported in Joseph 
v. Varadarajan*. There, Ramaprasada Rao, 
J., held that ‘the jurisdiction exercised bye 
the High Court under section 115 Civil 
Procedure Code, is wholesome, supervi- 
sory and visitorial. From the facts of 
that case it is clear that from an order pass- 
ed under Order 33, r. 5 (d-1) an ap- 
peal is provided under Order 43, č. I 
(nn) to the District Court and there is no 
further appeal to the High Court. In 
those circumstances, the learned Judge 
held that the rule of practice set out in 
the section enables the High Court to en- 
tertain a revision against the original order 
even though an appeal is provided to the 
District Court, provided no appeal lay 
against the appellate order of the District 
Judge. ‘Thus, I am of opinion there is 
absolutely no conflict’ between this deci- 
1, (1971) 1 M.L.J. 76. 
2. (19609) 2 M.L.J. 234. 
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sion, and the other decisions of the single 
Judges of this High Court noticed supra. 


16. S.S. Khanna v. F.J. Dillon}, dealing 
with the expression “case ” occurring in 
section 115, Civil Procedure Code, the 
Supreme Court held: ' 


“ The expression ‘case’ isa word of 
comprehensive import ; it includes civil 
proceedings cther than suits, and is not 
restricted by anything contained in the 
section to the entirety of the proceed- 
ings in a civil Court. To interpret the 
expression ‘case’ as an entire pro- 
ceeding only ard not a part of a pro- 
cecding would be to impose a restric- 
tion upon the exercise of powers of super- 
intendence to which the jurisdiction to 
issue writs, and the supervisory juris- 
diction are not subject, and may result 
in certain cases in denying relief to an 
agerieved litigant against where it is 
most needed, and may result in the per- 
petration of gross injustice?’*++*‘The ' 
expression ‘case’ includes a suit, but 
in ascertaining the limits of the jurisdic- 
tion of the High Court, there would be 
no warrant for equating it with a suit 
alone. ” 


17. , Thus, the Supreme Court, in a case 
where the trial Court on a preliminary 
issue decided that the suit being by a 
partner against another partner of a dis- 
solved firm which was in the process of 
winding up and in respect of advances 
from the partnership assets, was not main- 
tainable, held that an order comes under 
the definition of “ case” and as such the 
revision was maintainable to the High 
Court. Dealing further, Hidayatullah, J., 
(as he then was) observed : 


“ The present cases answer the descrip- 
tion as the orders of the Subordinate 
Judge were erroneous in denying a 
jurisdction and no appeal lay to the 
High Court against them. Even other- 
wise, the trial Judge was in error in not 
dismissing the suiis. His decision that 
the suits were not maintainable and 
yet keeping them pending was itself 
an exercise of jurisdiction with mate- 
rial irregularity. It the trial Judge had 
dismissed the suits and passed decrees 
there would undoubtedly have been ap- 





- 1. (1964) 4 S.G.R. 409 : A.LR. 1964 S.G. 497. 
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peals and no revision would have lain. 
But the order actually passed by him 
was not a decrce or even an order 
made appealable ‘by section 104 of 
the Code. Involving as it did a clear 
question of jurisdiction it was revisable 
and the High Court was within its 
rights in correcting it by the exercise 
of its powers under section 115 of the 
Code.” 


The above Supreme Court decision does 
not warrant the conclusion that the High 
Court can interfere in revision under 
section 115 though an appeal lies to the 
High Court either directly or indirectly. 
On the other hand, the facts of the case 
dealt with by the Supreme Court and 
the discussion pertaining to the same, cen- 
tered round the word “ case ” occurring 
in section 115, Civil Procedure Code, 
and incidentally the Supreme Court ob- 
served that if the trial Judge had dismis- 
sed the suits and passed decrees, there 
would undoubtedly, have been appeals 
and no revision would have lain’ 


18. On an analysis of the decisions re“ 
ferred to above, the principle enunciat- 
ed by single Judges of this Court is that a 
revision cannot be maintained if an appeal 
lies to the High Court either directly or 
indirectly. Admittedly, in the present case, 
a second appeal willlie from the deci- 
sion rendered by the trial Court subse- 
quent to the disposal of the case by the 
lower appellate Court by way of a first 
appeal I am not agreeing with the prine 
ciple stated in Daw Min Baw v. A. V. 
P. L. N. Chettiyar Firmi, Nanda Lal v. 
Askaran Baboo*, Sashi Kanta v. Nasitabad 
Loan Offize Company’, and other decisions 
supporting this view. 


19. In these circumstances, the revision 
is not maintainable. 





R.S. Order accordingly. 





S 
1, TLR. (1933) 11 Rang. 134. 

2. A.I.R. 1944 Cal. 309. 

3- A.I.R. 1936 Cal. 786, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—M. M. Ismail, 7. 


Pazhancottai Match Factory a firm 
carrying on business in Partnership 
at Pazhancottai Kalugumalai under 
No. 1847 of 1963 under Indian 
Partnership Act Appellant® 


a. 


Siva Match Industries, a firm manu- 
facturing safety matches at Pulian- 
gudi P.O., Tirunelveli District and 
others Respondents. 


Trade and Merchandise Marks Act (XLI 
of 1958), section 38 (1)—Unregistered Trade 
Mark—Whether assignable or transmissible 
and when—Passing-off  action—Ingredients 
to be proved. 


Section 38 (1) of the Trade and Merchan- 
dise Marks Act clearly contemplates that 
an unregistered trade mark shall not be 
assignable or transmissible except along 
with the good-will of the business con- 
cerned. Sub-section (2) deals with cer- 
tain exceptions. [Para. ;.] 


In a passing off action, in the absence 
of evidence to show that the public had 
grown to associate the name or mark, 
(which the plaintiff claims) as his with the 
plaintiff as the manufacturer of the goods 
(matches) in question, the suit is liable to 
be dismissed. [Para. 13.] 


Cases referred to :— 


Batchayi Rowther v. Ramaswami Pillai, 
(1936) 43 L.W. 210: 160 I.G. 428: A.LR. 
1936 Mad. 8; Venkatachalam v. Rajagopala, 
36 L.W. 498 : 63 M.L.J. 568 : LLR. 
55 Mad. 966 : 41 I.C. 660: AIR. 1932 
Mad. 705 ; Dhanalakshmi Ammal and 
another v. K. Dhanakoti Naidu, (1962) 1 
M.LJ. 365: 74 L.W. 666 : I.L.R. 1962 
Mad. 209 : AIR 1962 Mad. 127 ; 
Loahy, Kelly and Leahy v. Glover, (1893) 10 
R.P.C. 141 at 155. 


Appeal against the decree of the District 
Court, Tirunelveli made in Original Suit 
No. 24 of 1965. 





* Appeal No. 236 of 1970. 
Ep 3 5th November, 1974. 
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P. Ramaswami, for Appellant. 


A. Subbiah, S. Gopalaratnam and K. Kulan- 
daivelu, for Respondents. 


The Court delivered the following 


JupcMENT :—The plaintiff in O.S No. 24 
of 1965 on the file of the District Tudge, 
Tirunelveli, is the appellant herein. In 
view of the narrow compass in which the 
appeal was argued, before me, it is not 
necessary to refer to the controversy bet- 
ween the parties very elaborately. The 
appellant is a firm registered under the 
Partnership Act, manufacturing and 
selling safety matches under the name, 
‘label and trade mark of Delux Safety 
Matches The appellant instituted the 
suit praying: (i) for an injunction restra- 
ining the defendants, their servants and 
agents from passing off or attempting to 
pass off and from enabling others to pass 
off safety matches, not of the plaintiff’s 
(appellant’s)manufacture, as the goods of 
the appellant by using the name either 
“Delux”or “Deluxe”and the trade mark 
similar tothe one used by the appel- 
lant or by using packages of similar make 
and appearance as those used by the 
appellant for their goods; (ii) directing 
the defendants to deliver to the appellant 
for destruction all blocks, printed labels 
etc, used in the manufacture of the label 
for safety matches; and (iii) directing 
an account to be taken of the profits 
made by the defendants by the sale of 
their goods from August ,1965 and pay- 
ment of the same to the appellant. 

2. Defendants 1 and 2 filed a common 
written statement and defendants 3 to 
29 filed a common written statement, and 
they denied the allegations of the 
appellant and the claim put forward by it. 
3. On the above pleadings, the learned 
District Judge framed the following issues: 
1. Whether the plaintiff has acquired 
a monopoly right over the trade mark 
claimed by it? 

‘2. Whether the defendants are trying 
to pass off their goods as that of the 
Plaintiff ? 

3. Whether the suit is 
tainable in this Court ? 
4. To what reliefs, if any, is the plain- 
tiff entitled? 


not main- 
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4- The learned District Judge held 
issues Nos. 1 and 2 against the appellant 
and in view of those findings on issues 
Nos. 1 and 2, the suit itself was dismissed. 
It is against this dismissal of the suit the 
present appeal has been filed by the 
plaintiff in the suit. 
5. Before I refer to the scope of the 
appeal itself, I must refer to the findings 
of the learned District Judge. Exhibits 
A-1o and A-11 are the trade marks used 
by the appellant for its products. 
Exhibits B-ro, B-11, A-13 to A-24, are the 
marks used by defendants 1 to 3, 7, 10, 
IR, 4,8, 11,17, 5,9, 13 and 20 respectively. 
The learned Judge found that a perusal 
of those several Jabels left no one in doubt 
that they were deceptively similar to 
each other, that it was not necessary that 
the appellant should prove that the 
similarity in the markshad actually 
deceived the buyers, and that what had 
got to be found was whether an ordinary 
buyer would not be deceived by the close 
similarity. Notwithstanding this finding 
of his, the learned District Judge, dis- 
missed the suit on the ground that the 
establishment of that fact alone was not 
sufficient and that it must also be shown 
that the public had grown to associate 
that name or mark with the appellant as 
the manufacturer of the matches in ques- 
tion. The learned Judge found that that 
association or connection in the public 
mind had not been established in the 
present case. In view of this alone he 
“dismissed the suit. 


6. The appeal itself has not been pres- 
sed ‘against respondents 1 to 7, 13 to 19 
andar on the ground that they have 
given an undertaking"to the appellant 
that they would not use similar labels 
hereafter, and was pressed only as against 
the other respondents. Mr. P. Rama- 
swami, the learned counsel for the appel- 
lant, advanced two arguments in support 
of this appeal. The first argument is 
that the learned Judge has held that 
there had been no assignment or trans- 
mission of the trade mark in question 
from itsoriginal owner and that that con- 
clusion is not correct,because the appellam 
had obtained the consent of the 
original owner for the use of the trade 
mark in question. The second argument 
is that the Jearned Judge, for coming to 


Ty PAZHANGOTTAI MATOH FAQTORY 0. 
the conclusion that it isnot enough if 
the plaintiff shows that his product had 
acquired a reputation in the market, but 
he must also show that the public have 
grown toassociate the particular name 
or mark with the appellant or his pro- 
duct has relied on the decision of this 
Court in Batchayi Rowther v. Ramaswami 
Pillai1, and that subsequent decisions 
have held that such a requirement was 
not necessary. I shall now deal with 
these two points separately. 


7. In my opinion, as far as the first point 
is concerned, it is really not material. 
Because of some argument advanced 
before the learned District Judge, he 
has referred to the definition of the ex- 
pression ‘assignment’ as contained in sec- 
tion 2 (1) (a) and the definition of the 
expression ‘transmission’ as contained in 
section 2 (1) (w) of the Trade and Mer- 
chandise Marks Act, 1958. The case 
of the appellant was that the trade mark 
belonged to one New Jothi Match Indus- 
tries, that with, the consent of New Jothi 
Match Industries the appellant used 
that trade mark and that that consent 
would constitute assignment as that con- 
sent was in writing. This question came 
to be considered in view of the provisions 
contained in section 38 of the Act, re- 
ferred to above. I must, even at this 
stage, refer to the fact that the entire 
controversy before the trial Court proceed- 
ed on the basis of the trade mark of the 
appellant being an unregistered one? 
Section 38 (i) of the Act states that an 
unregistered trade mark shall not be 
assignable or transmissible except along 
with the goodwill of the business con- 
cerned. Sub-section (2) of this section 
deals with certain exceptions. The learn- 
ed District Judge, in paragraph 12 of his 
judgment, points out that it was conceded 
by the appellant before him that sub- 
section (2) of section 38 did not apply to 
his case. If so, there is no meaning in 
even relying upon Exhibit A-9 the 
consent said to have been given by New 
Jothi Match Industries for the appellant 
using their trade mark as an assignment, 
because section 38 (i) clearly contem- 





I 


- (1936) 43 L.W. 210 : 160 I.G. 428 : ALR, 
1936 Mad. 8, 
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plates that an unregistered trade mark 
shall not be assignable or transmissible 
except along with the goodwill of the 
business concerned. It is not the case 
of the appellant that it had acquired the 
goodwill of New Jothi Match Industries. 
Therefore it is not necessary to consider 
this question further, because it will not 
be of any assistance to the appellant 

a 


siva Matr nDusTRigs (mail, #) 


8. As far as the second question is con- 
cerned, the learned Judge has relied on 
several decisions for coming to the con- 
clusion which he did, and among them are 
two decisions of this Court, one which I 
have already referred to, viz., Batchayi 
Rowther v. Ramaswami Pillai! and the 
other Venkatachalam v. Rajagopala*. Venka- 
tachalam v. Rajagopala*, is a decision of a 
Bench of this Court. The second head- 
note to that decision sets out the conclu- 
sion. That head-note reads as follows :— 


“that the plaintiff must prove that 
the name had acquired a secondary 
meaning and had come to mean goods 
manufactuted by themselves and not 
by other manufacturers before the 
question whether the defendants had 
infringed the plaintiffs’ right could be 
considered. The mere fact that the 
plaintiffs’ goods of that name had 
acquired a considerable reputation is 
not enough. Nor the fact that in a 
particular place by its universal use 
the name had acquired a secondary 
signification will entitle the plaintiff 
to have an injunction in every part 
of the country”. 


9. This conclusion was arrived at by 
the Bench of this Court after referring to a 
number of English cases. This decision 
of the Bench is binding on me. The 
other decision, as I already pointed out, 
is Batchayi Rowiher v. Ramaswami Pillai}. 
The head-note of that decision which 
brings out the principle, states :— 


“Before a dealer can restrain another 
from using a nameor mark, it is not 
sufficient to show that the article with 
that name or mark has acquired a 
reputation in the market, but it must 





1, (1936) 43 L.W. 210 : 160 I.C. 428: AIR. 
1936 Mad. 8. 

2. 36 L.W. 498: 63 M.L.J. 568: LLR. 55 
Mad. 966 : 141 I.C. 660 : A.I.R, 1932 Mad, 705. 
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also be shown that the public have 
grown to associate that particular 
name or mark with himself as the 
manufacturer of or dealer in that 
article. Hence in a case where there is 
asbolutely no evidence to establish any 
such association in the public mind 
between the plaintiff’s business and 
the goods bearing the mark in ques- 
, tion, his suit to restrain another from 
using that mark is not sustainable”. 


10. Thus, on the finding of the learned 
District Judge that there was no evidence 
placed before him by the appellant to 
show that in the public mind an associa- 
tion between the appellant’s business 
and the goods bearing the mark in ques- 
tion had been established, these two deci- 
sions are directly against the appellant 
herein. As already pointed out by me, 
that finding was not questiond before me 
and all that the learned counsel contend- 
ed was that there were subsequent deci- 
sion to the above decisions holding that 
such establishment of association or con- 
nection was not necessary. In support 
of this contention the learned counsel for 
the appellant invited my attention to a 
judgment of a single Judge of this Court 
in Indian Dental Works by its noprietor, 
Dhanalakshmi Ammal and another v. K. Dha- 
nakoti Naidu!. In particular, the learned 
counsel relied on the following sentences 
occurring at page 369: 


“It is true there is evidence in this 
case that people have been misled by 
the first defendant’s trade mark into 
believing that the goods produced by 
the first defendant are really the goods 
of the plaintiffs. But even without 
such evidence it is for me to assess the 
value of the contention that the public 
are likely to be misled by the two trade 
marks. I have perused the two trade 
marks and they resemble each other 
very closely both in get-up, in the 
colour scheme adopted, and, in the des- 
criptive matter and above all in the 
picture of the human face and the 
numeral 1431. These are, in my 
opinion, sufficient to show that the 
first defendant consciously adopted 





I. (1962) 1 M.L.J. 365 :64 L.W. 666 : I.L.R. 
(1962) Mad. 209: A.ILR. 1962 Mad. 122. 
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his trade mark with the idea of pirating 
the trade maik of the plaintiffs.” 


In my opinion the above passage has no 
bearing on the question actually decided 
by this Court in the two decisions referred 
to above and argued before me. In 
view of this fact I am unable to hold that 
this decision is of any assistance whatever 
to the appellant herein. 


xr. Apart from the decisions referred 
to above, the law regarding a passing off 
action is clear and has been set out in 
Kerly’s Law of Trade Marks and Trade 
Names (Ninth Edition) at pages 367 and 
380. At page 367 it is stated : 


“Tt is essential to the success of any 
claim in respect of passing off, based 
on the use of a given mark or get-up, 
that the plaintiff should be able to 
show that the disputed mark or get- 
up has become by user in this country 
distinctive of the plaintiff’s goods, so 
that the use in relation to any goods of 
the kind dealt with by the plaintiff of 
that mark or get-up will be understood 
by the trade and public in this country 
as meaning that the goods are the 
plaintiff’s goods.” 


At page 380 it is stated : 


“Nevertheless, the plaintiff must es- 
tablish on the one hand that the badge 
of trade concerned has been used for 
goods or a business that are not his or 
at least they have noright to the badge 
so as to be recommended by it. On 
the other hand, if the plaintiff cannot 
pròve the association, in this country, 
of the mark or get-up concerned with 
goods that in fact are his (or, in the 
case of a business name, associated with 
his business) the action fails in limine. 
The foundation of a passing off case 
is that the party alleging it should prove, 
in the first instance, that any name 
which he claims as his trade name has 
been so extensively used in connection 
with his manufacture or with the goods 
which he sells that his goods have come 
to be known in the market by that 
name ; that anyone using that name 
would intend to refer to his goods ; 
and that anyone to whom the name was 
used would understand that his goods 
were referred to.” 


11] 


The above proposition has been taken 
from the statement of the law laid down 
by Herschel, L.C., in Loaky, Kelly and 
Leahy v. Clover!. 


ra. As I already pointed out, the pre- 
sent suit of the appellant is a passing off 
action and the above principle of law 
directly applies to it, and, on the finding 
of the learned District Judge that no 
evidence has been placed to prove such 
association, the suit was rightly dismis- 
sed by the learned District Judge. Hence 
the appeal fails and is dismissed with the 
costs of the 24th respondent. 





RS. Appeal dismissed, 
IN THE HIGH COURT OF JUDI- 
TURE AT MADRAS. 

Present :—P. S. Kailasam, F. 
Hemalnath Petttioner* 

B. Kasthuri Respondent. 
Tamil Nadu Buildings (Lease and Rent 
Conirol) Act (XVIII of 1960), section 
10 (4)—Eviction petition by landlady on 


ground of need far additional accommodation 
—Landlady’s husband in essential service— 
Tenani also in essential service—Meaning 
of ““landlord is himself engaged in any employ- 
ment or class af employment which has been so 


notified.” 


In section 10 (4) of Tamil Nadu Act 
(XVIII of caer the words “landlord ise 
himself engaged in any employment or 
class of employment which has been so 
notified”? should be construed to include 
a landlady’s husband being engaged in 
essential service. [ Para. 3] 


Cases referred to: — 


Saraswathi v. Vadivelu Chettiar, (1967) 2 
M.LJ. 81: I-L.R. (1968) 2 Mad. 584 : 
8o L.W. 408 : A.I.R. 1968 Mad. 70; 
Kolaindavelu Chettiar v. Koolavana Chettiar 
(1961)1 M.LJ. 184; Kangu v. Ahmed 
Unnisa Begum, (1963) 1 M.LJ. 97- 





1. (1893) 10 R.P.G. 141 at 155. 
* G.R.P. No. 2304 of 1974 and 
G. M. P, No. 10142 of 1974. 
10th January, 1975. 
ML J—4 


HEMALNATH J. KASTHURI (Kailasam, F.) 
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Petition under section 25 of Tamil Nadu 
Act XVIII of 1960 as amended by Act 
XXIII of 1973 praying the High Court 
to revise the order of the Second Judge 
Court of Small Causes, Madras dated 
27th April 1974 and made in H.R.A. 
No. 110 of 1974 ic No. 539 of 
1971 on the file of the Sixth Judge, 
Court of the Small Cuases Madras (VI 
Judge). and Petition praying that in 
the circumstances stated therein and 
in the affidavit filed therewith the 
High Court will be pleased to stay all 
further proceedings in the above Civil 
Revision Petition and direct the respon- 
dent to put the petitioner in possession 
of the building forming the subject-matter 
in H.R.C.No.539 of 1971 on the file of the 
Court of the Small Causes (VI Judge) 
Madras. 


T.S. Purushotham, 
K. Chandramouli, for Respondent. 


The Court delivered the following 


Jupement.—The Civl Revision Peititon 
is filed by the tenant against the order 
passed i appellate authority, Second 
Judge, Court of Small Causes, Madras, 
directing his eviction on the ground that 
the landlady bona fide required the pre- 
mises for additional accommodation and 
that the landlady is entiled to maintain 
the application as her husband was an 
employee in an essential service. In 
this Civil Revision Petition, a Civll 
Miscellaneous petition under section 
11 (4) of Act XVIII of 1960 prayin 

that all fruther proceedings be stop 

in the Civil Revision Petition and 
that a direction may be given that 
the landlady be put in possession, was 
also filed by the landlady. No counter- 
affidavit has been filed by the tenant as 
far as this petition is concerned. 


2. The Rent Controller found that the 
requirement of the landlady of the portion 
under the occupation of the tenant for 
additional accommodation was bona fide. 
Therefore, he allowed the petition of the 
landlady and directed eviction of the 
tenant. On appeal, the appellate autho- 
rity confirmed the finding that the land- 
lady bona fide required the premises for 
her own accommodation. Before the ap- 
pellate authority it was contended on 


for Petitioner. 
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behalf of the tenant that the tenant is 
employed in the railway service, an essen- 
tial service, and entitled to the benefit of 
section 10 (4) of the Act, and that as 
the landlady is not employed in essential 
service, she is not entitled to have the 
tenant evicted. The appellate authority 
held that as the landlady’s husband is in 
essential service, even though the land- 
lady’s husband is not the owner of the 
property, the requirement is for the 
benefit of the entire family and since 
the landlady’s husband, who is the head 
of the family, is in essential service, that 
can be taken into consideration in finding 
that since the landladys husband 
also is in essential service, the tenant is 
not entitled to the protection asked for. 


q In the revision petition, Mr. Purue 
shothaman, learned counsel for the 
tenant, submitted that the landlady is not 
entitled to ask for eviction, as the landlady 
is notin essential service. Section 10 (4) 
of the Act provides thatno order for 
eviction shall be passed under sub-section 
(3) against any tenant who is engaged in 
any employment or class of employment, 
notified by the Government as an 
essential service for the purposes of that 
sub-section, unless the landlord is him- 
self engaged in any employment or 
class of employment which has been so 
notified. It is not in dispute that the 
landlady’s husband is employed in an 
essential service. The only question 
that arises is whether the section requires 
that the landlady herself should be em- 
ployed in an essential service or whether 
the employment of her husband in the 
essential service is sufficient to confer 
benefit on her. Reading the section 
literally, it appears that the landlord 
should be employed in the essential ser- 
vice. But the word “landlord” in the 
various provisions of the Act has been 
given a wider meaning by Courts. In 
Saraswathi v. Vadivelu Chettar*, in cons- 
truing the word “ landlord occurring in 
section 10 (3) (a) (iii), following the deci- 
sions reported in Kolaindavelu Chettiar v. 
Koolavana Chettiar®, and Kangu v. Ahmed 
Unnisa Begum, it was held that the land- 


1. (1967) 2 M.L.J. 81 : LL.R, (1968) 2 Mad. 
584 : 80 L.W. 408 : A.I.R. 1968 Mad. 70. 

a. (1961) 1 M.L.J. 184. 

3. (1963) 1 M.L.J.97. 
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lord’s requirement for his own occupatio® 
would include the requirement of his 
closer relatives, which would depend upon 
the social customs, habits, usage, practice, 
in the particular community, etc, The 
benefit conferred on the tenant belonging 
to an essential service, who is not liable 
to eviction, is taken away only when the 
landlord also belongs to an essential ser- 
vice. In construing the words, I feek 
that the Court will not be justified in 
giving avery restricted meaning to the 
word especially when the Courts have 
generally given a wider interpretation. 
“ Landlord ” is defined in section 2 (6Y 
as including a person who is receiving or 
is entitled to receive the rent of a building 
whether on his own account or on behalf 
of another. In this case, the landlady’s 
husband would have been perfectly 
entitled to reeive the rent on behalf of his 
wife, and if the petition was filed on that 
basis, the husband would have claimed 
as landlord and defeated the claim of the 
tenant that he is not liable to be evicted, 
as the husband is in the essential service 
itself. While the intention of the Act 
is to prevent unreasonable eviction of the 
tenant, it was not intended to be harsh 
on the landlord, whose requirement was. 
nuine. It would be contrary to alp 
established customs and usages prevalent. 
in the society to hold that the husband’s 
requirement is not the requirement ofi 
the wife, or the exemption to which the 
husband is entitled is not available to the 
wife. As already pointed out, by ap- 
propriate pleadings, the plea of the tenant 
*could have been successfully resisted: 
Taking all these circumstances into ac- 
count, I agree with the appellate authority}. 
that the words “ landlord is himself}, 
engaged in any employment or class of i 
employment which has been so notified” 
should be construed to include landlady’s 
husband being engaged in essential ser- 
vice. I do not see any ground for noti, 
accepting the conclusion arrivéd at by the" 
appellate authority. 


4. In addition the petitioner cannot re- 
sist the miscellaneous petition filed by 
the landlady for stopping all proceedings 
in the Civil Revision Petition. The tenant 
has not even filed a counter-affidavit to 
this miscellaneous petition. In the mis- 
cellaneous petition it is alleged that the. 


I1) 


tenant has not paid the rent and is in 
arrears for about 11 months before the 
date of this miscellaneous petition. 
It is also alleged that inthe written 
statement filed in the suit, the tenant has 
admitted that he is in arrears of rent from 
November, 1973. Section 11 of the Act 
provides that no tenant against whom 
an application for eviction has been made 
by a landlord under section 10 shall be 
entitled to contest the application before 
the Controller under that section, or to 
prefer any appeal under section 23 against 
any order made by the Controller on the 
application, unless he has paid or pays to 
the landlord, or deposits with the Con- 
troller or the appellate authority, as the 
case may be, all arrears of rent due in res- 
pect of the building up to the date of pay- 
ment or deposit, and continues to pay or 
to deposit any rent which may subse- 
quently become due in respect of the 
building until the termination of the 
proceedings before the Controller or the 
appellate authority, as the case may be. 
Though this sub-section is strictly appli- 
cable to the proceedings before the Rent 
Controller and the appellate authority, 
the principle can be and should be applied 
in proceedings in revision peti- 
tions also. The tenant cannot refrain 
from paying the rent merely because 
he has filed a civil revision petition. 
Whether section 11 (1) is applicable or 
not, the civil revision petition is liable 
to be dismissed on the ground that the 
tenant had defaulted in the payment 
of rent pending the civil revision petition. 
On this ground also, this revision peti- 
tion is dismissed with costs. C. M. P. 
No. 10142 of 1974 is allowed. 


SJ. Petition dismissed. 
C.M.P. allowed. 


PADMAVATHI AMMAL J. SWAMINATHA IYER (Ramaswami 7.) 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—N. S. Ramaswami, 7. 


V. P. Padmavathi Ammal and others 
Appellants* 


a 


P. S. Swaminatha Iyer and another 
Respondents 


Transfer of Property Act (IV of 1882), sec- 
Hon 69 (3)—-Auction sale—Auction pure 
chaser filing suit for possession —Cross-exami- 
nation of plaintiff—Questian whether plaintiff 
is a nominee of mortgagee—Question disallowed 
—Appeal. 


If a mortgagee cannot effect a valid sale 
in his own favour, by merely putting 
up his nominee, the position would not be 
different, if really the plaintiff, auction- 
purohaser is only a nominee of the mort- 
gagee the sale would be ab initia void. 


[Para. 2]. 
Cases referred to :— 
Egmore Benefit Society v. Aburupammal 
(1943) 1 M.L.J. 92 : ALR. 1943 Mad. 


301 5 Govindaswami Naicker v. Pukhraj 
Sowcar, 1940 M.W.N. 772: (1940) 2 
M.LJ. 281: A.I.R. 1940 Mad. go3. 


Appeal against the decree of the City Civil 
Court (IV Assistant Judge) Madras 
dated 22nd July, 1964 and passed in O.S. 
No. 1953 of 1961 and Petition under 


è section 115, Civil Procedure Code, pray- 


ing the High Court to revise the order 
of'the City Civil Court (IV Assistant 
Judge) Madras dated 22nd July, 1964 
and made in O. S. No. 1953 of 1961. 


K. Swamidurai, for Appellant. 


N- S. Raghavan, for Respondent. 
The Court delivered the following 


Jupemenr.—The legal representatives of 
a mortgagor whose property had been sold 
under section 69 of the Transfer of pro- 
perty Act are the appellants in the appeal 
and the petitioners in the revision peti- 





* Appeal No. 477 of 1969 and 
G.R.P. No. 2497 of 1967. 
11th February, 19750 
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tion. The plaintiff who is.the auction-pur- 
chaser of the property filed the suit for 
possession. It was resisted by the legal 
representatives of the mortgagor who have 
‘been impleaded as defendants 1 to 8 in the 
suit, on the ground that the plaintiff is 
only a nominee of the mortgagee and that 
therefore the private sale under section 69 
of the Transfer of Property Act is wholly 
invalid. An issue was framed touching 
the above question. However, at the time 
of the trial, when the defendants wanted 
to cross-examine the plaintiff while 
he was in the witness box, regarding the 
question whether he was only a nominee 
of the mortgagee, the Court below held 
that by virtue of sub-section (3) of section 
6g, it was not open to the defendants to 
attack the sale in the manner in which 
they tried to do, and disallowed the 
cross-examination which was sought to 
be made. The learned Judge passed-an 
order holding that the defendants cannot 
be permitted to put any question to the 
plaintiff and his witnesses regarding the 
question whether the plaintiff was only a 
nominee of the mortgage. Against the 
above said order, the revision petition is 
filed. As the defendants had been pre- 
vented from cross-examining the plaintiff, 
they did not take further part in the trial 
ofthe suit and the suit was decreed. 
Against the decree, the appeal has been 
filed. 


2. I am satisfied that the order of the 
Court below disallowing questions in 
cross-examination regarding the plea 
‘taken by the defendants is wholly wrong. 
Sub-section (3) of section 69 which has 
been reliedon bythe Court below is in 
the following terms : 


“ When a sale has been made in pro- 
fessed exercise of such power, the title 
of the purchaser shall not be impeacha- 
ble on the ground that no case has ari- 
sen to authorise the sale, or that due 
notice was not given, or that the power 
was otherwise improperly or irregularly 
exercised ; but any person i 

by an unauthorised or improper or irre- 
gular exercise of the power, shall have 
his remedy in damages against the per- 
son exercising the power.” 


It is contended on behalf of the plaintiff- 
respondent that the plea taken by the 
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defendants amounts to saying that there 
had been improper or irregular exercise 
of the power conferred on the mortgagee 
under section 69 and that therefore the 
provisions contained in sub-section (3) 
quoted above would apply. The con- 
tention is that as the defendants attack the 
plaintiff’s title only on the ground that the 
exercise of the power conferred on the 
mortgagee had been improper and irre- 
gular, their remedy is only by way of 
damages as contemplated under sub-sec- 
tion (3) and that the title itself cannot be 
questioned. This contention is not cor- 
rect because the defendants are not attack- 
ing the sale in favour of the plaintiff on 
any of the three grounds mentioned in 
sub-section (3). On'the contrary, they 
attack the sale as wholly invalid on the 
ground that the plaintiff is only an alias 
for the mortgagee. It cannot be disputed 
and as a matter of fact it is not disputed 
thatif the mortgagee himself purchases 
the property under section 69 of the 
Transfer of Property Act, such a sale would 
be wholly void as a person cannot sell the 
property to himself. It is to be noted that 
under section 69, the mortgagee is given 
the power of sale and therefore he is the 
seller. He cannot possibly sell the pro- 
perty to himself. If any such sale is 
purported to be made it would be wholly 
void. It has been held so by this Court 
in Egmore Benefit Society v. Aburupammal*. 
Therefore, if the sale under section 69 is 
in favour of the mortgagee himself, it can- 
not be contended that the mortgagor can- 
enot attack the title of the purchaser. Sub- 
section (3) of section 6g would not be a 
bar against the mortgagor questioning 
the‘title in such a sale. But what is 
contended on behalf of the plaintiff is that 
in the present case the mortgagee himself 
has not purchased the property and that 
the plea of the defendant is only that the 
plaintiff is a nominee of the mortgagee. 
In the present appeal and the revision peti- 
tion, L am not concerned with the ques- 
tion whether the plaintiff is really a nomi- 
nee of the mortgagee or not. That is a 
matter which has still to be investigated. 
It is quite possible that the defence taken 
by the defendants that the plaintiff is only 
a nominee of the mor e is not factual- 
ly sustainable, but as I said, that is not a 
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matter to be considered in the present ap- 
peal and the revision petition. The ques- 
tion is whether the Court below is right 
in shutting out cross-examination by the 
defendants on the above question. I am 
quite clear that the defence taken by the 
defendants is not one covered by sub-sec- 
tion (3) of section 69. It cannot be legiti- 
mately contended that that plea amounts 
to saying that the exercise of power by the 
mortgagee had been done improperly or 
irregularly. If really the plaintiff is a 
nominee of the mortgagee, he does not 
stand on any different footing than the 
mortgagee himself. Regarding the pre- 
sent question it does not matter whether 
the sale is in the name of the mortgagee 
himself or in the name of his nominee. If 
the mortgagee cannot effect a valid sale 
in his own favour, by merely putting up his 
nominee, the position would not be diffe- 
rent. Therefore, if really the plaintiff is a 
nominee of the mortgagee, the sale would 
be ab initio void. It is not a mere im- 
proper or irregular exercise of the power 
of sale as sought tobe made out by 
the plaintif. The decision reported 
in Govindaswami Naicker v. Pukhraj Sowcar! 
relied on by the Court below does not 
cover the present question. 


8- The result is the appeal and the revi- 
sion petition are allowed. The decree and 
judgment are set aside and the suit is re- 
mitted back to the trial Court for fresh 
disposal according to law and in the light 
of the observations above. The Court-fee 
paid on the appeal memorandum shall be 
refunded to the appellants. No costs in 
the appeal as well as the revision petitions 
The suit being very old, it should be dis- 
posed of by the trial Court within two 
months from this date. ` 


SJ. 





Appeal and Petition allowed. 


1. (1940) M.W.N. 772: (1940) 2 M.L.J. 281: 
A.LR. 1940 Mad. 903. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—N. S. Ramaswami, 7. 


Mrs. Nainammal Bibi . Appellani*® 
v. 
Mrs. Umma Habiba Bibi 

Respondent. 


Tamil Nadu Building (Lease and Rent Con- 
trol) Act (XVIII of 1960), section 10 (1)— 
Suit for eviction in Civil Court—Question’ o Í 
title—Whether ta be decided before entertai 
ing plea for eviction. 


There is nothing in the language of the 
second proviso to section 10 (1) of Act 
XVIII of 1960 to show that the Civil Court 
before entertaining a plea for eviction 
should necessarily decide the question of 
title. [Para. 5.} 
Cases referred to:— 

Sanjeevi Naidu v. Chittibabu Mudaliar, (1953) - 
1 M.LJ. 260: 1953 M.W.N. g9: APR. 
1953 Mad. 473; Krishna Prasad Lal v. 
B.C. Concern Lid., (1937) 2 M.L.J. 286: 
64 I.A. 311: 64. L.W. 201; ALR. 1937 
P.C. 251: Muhammad Hussain v. Abdul 
Gaffoor, (1945)1 M.L.J. 475: LLR. 
(1946) Mad. 44 ee L.W. 200: AIR. 
1945 Mad. 321: Union of India v. Nanak 
Singh, (1968) 2 S.C.R. 887: (1968) 2 S.C.J. 
881 :(1968)2 S.C.W.R. 889: ALR. 19 
S.G. 1370. 


Appeal against the decree of the City Civil 
o Madras in Original Suit No. 3776 
of 1967. 


S.K. Ahmed Mesran, A. Abdul Hadi ang 
P.B. Sundararaman, for Appellant. 


M. Sundaram and V. Narayanaswamy, for 
Resporident. f 


The Court delivered the following 


JupemEnt.—The first defendant is the 
appellant. The suit out of which this 
appeal arises is one in ejectment and for 
recovery of for use and occupa- 
tion. The suit. property which is a land 
ee 


* Appeal No. 450 of 1969. 
18th November, 1974 
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with building was originally owned by 
Khader Masthan and Mohideen Masthan 
who are brothers. Both of them are dead. 
Mohamed Hanifa, the son of Khader 
Masthan had leased out the property to 
the first defendant on a monthly rent 
of Rs. 100. Defendants 2 to 11 are in 
possession of portions of the property as 
sub-lessees under the first defendant. 


a. Subsequently the heirs of Khader Mas- 
than and Mohideen Masthan including the 
abovesaid Mohamed Hanifa who had leas- 
edoutthe property to the first defendant 
sold the property to the plaintiff 
under Exhibit A-1 dated 17th February, 
1966. The vendors have issued a notice 
as per Exhibit B-5 dated 19th February, 
1966 to the first defendant intimating 
about the abovesaid sale of the property 
to the plaintiff. The plaintiff herself issu- 
ed a notice, Exhibit B-4, dated 21st Feb- 
ruary, 1966 intimating the first defen- 
dant about her purchase of the property. 
Further correspondence followed. In the 
meanwhile, that is on 7th March, 1966 
and 31st March, 1966, the first defendant 
took two sale deeds from some of the heirs 
of the abovesaid Khader Masthan 
and Mohideen Masthan and under each 
of the sale deeds, a 13/96 share is said to be 
conveyed to the first defendant by those 
heirs. By virtue of these two sale deeds, 
the first defendant claimed that he had 
become the owner of 13/48 share in the 
property and that the, plaintiff cannot 
claim ownership to the entire property. 
Ultimately, the plaintiff issued the notice 
Exhibit B-8 dated 22nd March, 1966 ter- 
minating the tenancy and calling upon 
the first defendant to vacate with effect 
from gist May, 1966. This was follow- 
ed up by a petition for eviction in the Rent 
Control Court. H.R.C. No. 3992 of 
1966 is the petition filed by the plaintiff 
for eviction on three grounds, namely (1) 
wilful default in payment of rent (2) sub- 
letting the premises without the written 
consent of the landlord and (3) the land- 
lord requiring the premises for her own 
éccupation. In that petition the first de- 
fendant denied the petitioner’s (Plaintiff’s) 
title to the property. The Rent Control- 
ler recorded a finding that the denial of 
title made by the first defendant is bona 

. By virtue of the second proviso to 
section 10 (1) of Act XVIII of 1960 once 
the Rent Controller records a finding that 
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there is a bona fide denial of title, then the 
ordinary Civil Court would get jurisdic- 
tion to evict the tenant provided any one 
of the grounds under the Rent Control 
Act is made out. It is by virtue of the 
said proviso, the suit out of which this 
appeal arises had been filed. The plain- 
tiff claimed possession of the property and 
also arrears of rent at the rate of Rs. 100 
per month upto 31st May, 1966 as well as 
damages for use and occupation at_ the 
rate of Rs. 300 per month from 1st June, 
1966 onwards. 


g. The first defendant raised various 
contentions and a number of issues had 
been raised before the trial Court. The 
question whether the first defendant had 
become a co-owner of the suit property by 
virtue of the sale deeds Exhibits B-2 and 
B-g in her favour and on that score the 
plaintiff should be non-suited had been 
raised but that had not been pressed be- 
fore the lower Court. After negativing 
the other contentions raised by the first 
defendant the Court below decreed the 
suit but did not agree with the plaintiff 
that she is entitled to damages for use and 
occupation at the rate of Rs. 300 per 
month from 31st May, 1966. The Court 
has held that the plaintif is entitled to re- 
cover only rent at the rate of Rs. 100 per 
mensem right from the date of Exhibit 
A-1, the sale in favour of the plaintiff till 
date of deliyery of possession. The plain- 
tiff has not filed any appeal or cross-objec- 
tions regarding the damages for use and 
occupation’ claimed by her. 


4. Three contentions were raised by the 
learned Counsel for the first defendant (ap- 
pellant) in this appeal. The first is that 
the Court below should have necessarily 
gone into the question of title to the pro- 
perty before ever it entertained the plea 
whether the plaintiff is entitled to posses- 
sion of the entire suit property. It is 
contended that once the Rent Controller 
holds that there is a bona fide dispute re- 
garding title then the Civil Court cannot 
order eviction without deciding the ques- 
tion of title. The second contention rais- 
ed is that the Court below ought to have 
held that there was no relationship of land- 
Jord and tenant between the plaintiff and 
the first defendant. Thirdly it is contend- 
ed that in any event the plaintiff would not 
be entitled to claim the entire rent of 
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Rs. 100 per month but only a portion of it 
in as much as the first defendant herself 
has become the owner of 13/48 share in 
the said property. But none of these con- 
tentions are tenable. 


5. Regarding the first contention raised by 
the learned Counsel, the second proviso to 
section 10 (1) of Act XVIII of 1960 has to 
be noted. That is in the following terms: 


“ Provided further that where the 
tenant denies the title of the landlord 
or claims right of permanent tenancy, 
the Controller shall decide whether the 
denial or claim is bona fide and if he re- 
cords a finding to that effect, the land- 
lord shall be entitled to sue for eviction 
of the tenant in a Civil Court and the 
Court may pass a decree for eviction on 
any of the grounds mentioned in the 
said sections, notwithstanding that the 
Court finds that such denial does not 
involve forfeiture of the lease or that 
the claim is unfounded. ” 


In considering the effect of the second 
proviso to section 7 (1) of Act XXV of 
1949 which corresponds to the present 
provision, a Division Bench of this Court in 


Sanjeeot Naidu v. Chittibabu Mudaliar2 
at pages 261 and 262 observed : 
“That proviso contemplates first a 


petition before the Rent Controller 
himself for eviction and a denial of title 
in such proceeding. If the Controller 
decides that the denial of title is bona 
fide and records a finding to that effect 
then the landlord would be entitled to 
sue for eviction of the tenant in a Civil 
Court. But even here the decree for 
eviction can only be passed on any.of 
the grounds mentioned in section 7. 


* * + k 


The effect of the proviso is that even if a 
Ciyil Court finds that the claim of the 

- tenant is not well-founded, the tenant 
can be evicted only on any of the 
grounds mentioned in section 7. In 

. other words, even when the tenant has 
denied the title of the landlord and his 
denial has been found to be without 
foundation, he will be entitled to the 
benefits of section 7 (2)”. 


I. (1953) 1 M.L.J. 260: 


1953 M.W.N. 39 : 
AIR. 1953 Mad. 473. aay 
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From the language of the proviso itself, 
it is quite clear that the civil suit contem- 
plated is only to be in a different form 
(than the Rent Control Court) and even 
in such a suit (if it is based on tenancy) 
eviction can be ordered only as per the 
provisions of the Rent Control Act and 
not otherwise. The present suit is clearly 
one contemplated by the abovesaid provi- 
so. As already seen the Rent Control 
Court has recorded a finding that the 
denial of title is bona fide. 


Once the rent Controller records a find- 
ing that the denial of title is bona fide, the 
Civil Court has jurisdiction to entertain a 
suit for eviction, but it can order eviction 
only on any of the grounds enumerated 
in the provisions of the Rent Control Act. 
In the present case, it is not the conten- 
tion on behalf of the first defendant that 
none of the grounds mentioned in sec- 
tion 10 (2) of Act XVIII of 1960 has been 
made out and that therefore the Civil 
Court ought not to have ordered evic- 
tion. As I said, the contention is that 
the Civil Court should necessarily have 
gone into the question of title before ever 
it entertained the plea of eviction. But 
in the language of the proviso to section 
10 (1) referred above, there is nothing 
show that the Civil Court before enter 
taining the plea for eviction should neces- 
sarily decide the question of title. As th 
proviso contemplates an order of eviction 
being passed by the Civil Court on any 
of the grounds available before the Rent 
Controller, it necessarily follows that the 


“suit contemplated is one based on tenancy. 


Therefore it is not right to contend that 
once the Rent Controller has given a find- 
ing that there is bona fide dispute regard- 
ing title, the suit should be one on title 
and not merely on tenan As a matter 
offact it had been conceded in the Court 
below that the question of title need not 
be gone into and that the only question to 
be decided was whether the relationship of 
landlord and tenant existed between the 
plaintiff and the first defendant. Because 
of the abovesaid concession, the issues re- 
lating to the question of title had not been 
decided. As a matter of fact by consent 
of parties the issues came to be deleted. 
Therefore it is not now open to the first 
defendant to contend that the suit ought 
to have been based on title and the Court 
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below ought to have given a finding re- 
garding title before ever it entertained 
the plea of eviction. 


6. Therefore, the real question is whether 
the relationship of landlord and tenant 
existed between the plaintif and the first 
defendant. In this case, the original lessor 
was Mohamed Hanifa, even though he 
was only one of the sharers of the property. 
Admittedly, the first defendant had been 
paying rent only to Mohamed Hanifa and 
the said Mohamed Hanifa along with 
other sharers has executed a sale to the 
plaintiff under Exhibit A-1 dated 17th 
February 1966. Itis stated that the per- 
sons who purported to convey some shares 
in the property to the first defendant un- 
der Exhibits B-2 and B-3 did not have any 
such share on the relevant date by virtue 
of the partition that took place amongst 
the various sharers. Exhibits A-5 and 
A-6 are two partition deeds of the same 
date, namely 7th December, 1957 under 
which the heirs of Khader Masthan and 
Mohideen Masthan had partitioned their 
property including the suit property. It 
is stated that as per the terms of the above- 
said two partition deeds, the persons who 
purported to convey some shares to the 

t defendant under Exhibits B-2 and B-3 
had taken some other property and after 
the said partition they had no interest at 
all in the suit property. But it is not 
necessary to go into this aspect as the 
question of title is not being decided in this 
suit. What is relevant to be noticed is 
that the original lessor was Mohamed 
Hanifa as it was to him the first defendante 
had been paying rents and this Mohamed 
Hanifa along with other sharers had sold 
as apay to the plaintiff under Exhi- 

it A-1. 


7. Under section 116 of the Indian Evi- 
dence Act, no tenant of immovable pro- 
perty can, during the continuance of the 
tenancy deny that the landlord had at 
the beginning of the tenancy a title to such 
immovable property. It has been point- 
ed out by the Privy Council in Krishna Pra- 
sad Lal v. B.G. Concern Lid.1, that the tenan- 
cy does not begin afresh every time the 
interest of the landlord (or of the tenant) 
devolves upon a new individual by succes- 





1. (1937) 2 M.L.J. 286: 64 I.A. g11 


L.W. 201 : ALR. 1937 P.Q. 251. = 
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sion or assignment and that even in a 
case where the original lessor has trans- 
ferred his interest to another, the tenant is 
not free from the estoppel imposed by 
section 116 of the Indian Evidence Act. 
Mr. Ahmed Meeran, learned counsel for 
the first defendant (appellant) referring 
to the decision reported in Muhammad 
Hussain v. Abdul Gaffoor!, contended that 
the estoppel under section 116 of the Evi- 
dence Act would not be applicable to the 
present case. But he is not right. That 
was a case where the plaintiff along with 
two others had taken a lease of certain 
property and subsequently the plaintiff 
purchased the shares of two out of the 
three co-owners of the suit property and 
sued the remaining sharers for partition 
of the property even before the lease of the 
property had expired. It was contended 
that by virtue of section 116 of the Evi- 
dence Act such a suit was not maintaina- 
ble. The said contention was rejected 
and the Division Bench pointed out that 
the plea of estoppel under section 116 of 
the Evidence Act was not applicable as 
the question raised between the parties, 
arose not in the relationship of landlord 
and tenant but of vendor and purchaser. 
The present case is based only on tenancy 
as already seen. Therefore the above- 
said Bench decision of this Court would 
have no application. 


8. Under section 109 of the Transfer of 
Property Act if the lessor transfers the 
property leased, or any part thereof, or 
any part of his interest therein, the transe 
feree in the absence of a contract to the 
contrary shall possess all the rights of the 
transferor. Therefore, even if the plain- 
tiff has not become the owner of the en- 
tire property, but she obtained title only to 
a part of the interest of the lessor by virtue 
of the sale deed, Exhibit A-1, she is entitled 
to all the rights of the lessor. The plain- 
tiff, as the successor-in-interest of the lessor 
would undoubtedly be entitled to sue for 
possession of the property. Under such 
circumstances, it is not open to the first 
defendant to contend that no relationship 
of landlord and tenant existed between the 
plaintiff and herself and that therefore the 
suit in ejectment should fail. 





1. (1945) 1 M.L.J. 475 : I.L.R. (1946) Mad. 
44: A,LR, 1945 Mad. 321 : 58 LW. 200. 
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9. The learned Counsel contends that the 
plaintiff is barred by the. principles of res 
judicata from contending that the relation- 
ship of landlord and tenant existed bet- 
ween her and the first defendant. It is 
stated that the Rent Controller while 
disposing of H.R.C. No. 3992 af 1966 has 
recorded a finding that no relationship of 
landlord and tenant existed between the 
parties. It is claimed that that finding 
operates as res judicata against the plain- 
tiff now contending that he is the lessor 
and the first defendant is the lessee in 
tespect of the premises. In this con- 
nection the learned Gounsel referred to 
Union of India v. Nanak Singh!, which is a 
case where the plaintiff had originally fil- 
ed a writ petition challenging the termina- 
tion of his temporary service on grounds 
of infringement of Article 311 of the Cons- 
titution and the competence of the autho- 
rity ordering termination. The petition 
came to be dismissed. After that he filed 
a suit in the civil Court. It was held by 
the Supreme Court as seen from the head- 
note which brings out the point corre- 
ctly:— 


“ Provisions of section 11, Civil Proce- 
dure Code, are not exclusive with res- 
pect to an earlier decision operating 
as res judicata between the same parties 
on the same matter in controversy in a 
su uent regular suit and on the 
general principle of res judicata any 
previous decision on a matter in contro~ 
versy, decided after full contest or after 
affording fair opportunity to the parties 
to prove their case by a Court compe, 
tent to decide it, will operate as res 
judicata in a subsequent regular suit. 
It is not necessary that the Court decid- 
ing the matter formerly should be com- 
petent to decide the subsequent suit 
or that the former proceeding and the 
subsequent suit should have the same 
subject-matter. There is no good rea- 
son to preclude such decisions on mat- 
ters in contro in writ proceedings 
under Article 226 or Article 32 of the 
Constitution from operating as res judi- 
cata in subsequent regular suits on the 
same matters in controversy between 
the same parties and thus to give limit- 





1. (1968) 2 S.C.R. 887 : (1968) 2 S.C.J. 881 : 
(1968) 2 S.C.W.R. 889 : A.LR. 1968 S.C. 1370» 
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ed effect to the principle of the finality 
of decisions after full contest.” 


ro. In the present case, assuming that 
the Rent Controller has held that in H.R. 
C. No. 3992 of 1966 that no relationship 
of landlord and tenant existed between 
the parties, I am of the view that in the 
circumstances of the case, he was not 
competent to decide that question. It must 
be remembered that the denial of title 
made by the tenant was bona fide. As al- 
ready seen, the second proviso to section 
10 (1) of Act XVIII of 1960 says that once 
such a finding is recorded, the landlord 
will be entitled to sue for eviction o° the 
tenant in a civil Court. The Rent Con- 
troller having asked under the abovesaid. 
proviso and recorded the finding that there 
wasa bona fide dispute regarding title, he 
had no jurisdiction to gointo the question. 
whether the relationship of landlord and. 
tenant did exist or not. This is a matter 
which has to be decided only by the Civil 
Court as and when the landlord filed the 
suit for eviction by virtue of the abovesaid 
proviso. The observation of the Rent 
Controller regarding this aspect occurs 
after he recorded the finding that the de- 
nial of title was bona fide. The only sen- 
tence is as follows : 


“Further, there is nothing on record. 
to show that the petitioner substan- 
tiated the relationship of landlord and 
tenant between herself and the res- 
pondent after she became the owner of 
the petiticn premises.” 


The ‘above sentence in the order of the 
Rent Controller is really in the nature of 
an observation and not a finding. All that 
the Rent Controller appears to say is that 
after the plaintiff (petitioner before him) 
had purchased the property, there was no 
fresh lease agreement and the first de- 
fendant (respondent before him) had 
not recognised the plaintiff as the land- 
lord. This cannot be stated to be a clear 
finding that no relationship of landlord 
and tenant existed between the plaintiff 
and the first defendant. As a matter of 
fact it had not been contended before the 
trial Court that the Rent Controller had 
iven a finding that no relationship of 
dlord and tenant existed between the 


parties and that finding operates as res 
judicata. 
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11. The last contention is regarding the 
question whether the plaintiff is entitled 
to collect the entire rent of Rs. 100 per 
month or only a portion thereof. It is 
contended on behalf of the first defendant, 
by virtue of section 37 and the last para. 
of section 10g, Transfer of Property Act, 
that the plaintiff can claim only propor- 
tionate rent and not the entirety inasmuch 
as Exhibit A-1 did not convey title to the 
entire property though it purported to do 
so. But in view of the fact that the first 
defendant had taken the position before 
the trial Court that the question of title 
need not. be gone into, it has to be taken 
that as far as these proceedings are con- 
cerned the plaintiff became entitled to 
collect the entire rent due from the tenant. 


12. The appeal fails and the same is dis- 
missed with costs. 


SJ. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—N. S. Ramaswami, F. 
R. Dharmarajan Appellant* 


Nagalinga Kandiar and another 
Respondents. 


(A) Madras Agriculturists Relief Act (IV of 
1938), section 23-C—Money decree on 27th 
October, 1971—Property sold in execution 
on 19th September, 1973—Sale confirmed on 
gist October, 1973—~Application to set aside 
sale on 21st January, 1974. 


(B) Tamil Nadu Agriculturists Relief 
(Amendment ) Act, 1972 (VIII af 1973)— 
Gazette publication on 24th January, 1973— 
Provisions of the Act whether applicable. 


A reading of section 23-C of the Madras 
Agriculturists Relief Act as a whole leaves 
no room to doubt that it applies only 
to sales held after first March, 1972, but 
before the publication of Act VIII of 
1973. The first part of section 23 (c) 
states that the sale has to be after the 
first March, 1972 and the same should 
not have been confirmed before the publi- 


* A.A.O. No. 149 of 1974. 
22nd November, 1974. 
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cation of Act VIIE of 1973 or ninety days 
have not elapsed from the co tion 
of the sale or from the foreclosure at such 
publication. This clearly indicates 
that the sale which is sought to be set 
aside should have taken place prior to 
the publication of Act VIII of 1973. 
Then only the question of the sale not 
having been confirmed before the publi- 
cation of the Act or ninety days having 
not elapsed from such confirmation would 
arise. The judgment-debtor’s remedy 
in case of a decree passed prior to the 
publication of Act VITI of 1973 is to 
apply to the Court which passed the 
decree to scale down the decree under 
section 19 of the Act. 


[Paras. 3 and 4.] 
Case referred to :— 


D. Ramakotayya v. Y. Nagireddi, 
An.L.T. 26; (1957) 1 An.W.R. © 


Appeal against the order of the Court 
of the District Munsif of Pattukottai, 
dated 23rd January, 1974 and made in 
E. P. No. 71 of 1973 in O. S. No. 42`of 
1971- 

S. Balasubramaniam, for Appellant. 

R. N. Kathandaraman, for Respondents. 


The Court made the following 


Orver.—The question in this civil 
miscellaneous appeal is whether sec- 
tion 23-C of Act IV of 1938 hereinafter 
referred to as the Act is applicable to an 
execution sale which took place‘ after 
the commencement of the Tamil Nadu 
Agriculturists ,Relief (Amendment) Act 
1972 herein after referred to as Act VIII 
of 1973. The money decree was passed 
on 27th October, 1971. In pursuance 
of the decree execution was taken and 
the. property was sold on 19th September, 
1973. It had been confirmed on, 31st 
October, 1973. The application | for 
setting aside the sale purporting to be 
under section 23-C of the Act was filed 
on 21st January, 1974. The executing 
Court has dismissed the application hol- 
ding that the said provision does not 
appry to asale which took place after the 
pu 


(1957) 
42. 


lication of Act VIII of 1973. The 
said Act namely Act VIII of 1973, 
had been published in the Tamil Nadu 
Government Gazette on 24th January, 
1973- Therefore the Court sale. itseif 
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was very much 
cation of the 
2. It is contended on behalf of the judg- 
ment-debtor, who is the appellant be- 
fore me, that a proper reading of sec- 
tion 23-C. would make it applicable even 
to a sale which was held after the publica- 
tion of Act VIII of 1973. The learned 
counsel stressed the latter part of section 
23-C. which prescribes the period within 
which the .application can be made. 
It is pointed out that under that part of 
the section an application can be made 
within go days of the publication of Act 
VIII of 1973 or of the confirmation of the 
sale which ever is later and that the 
application in the present case being 
within go days of the date of the confir- 
mation of the sale, though not within go 
days from the date of publication of Act 
VIII of 1973, the application has to be 
entertained. 

g- A reading of section 23-C as a whole 
leaves no room to doubt that it applies 
only to sales held after first March, 1972 
but before the publication of Act VIII 
of 1973. The relevant part of the sec- 
tion is as follows :— 


“Wherein execution of any decree, 
any immovable property in which 
any person entitled to the benefits 
, Of the Tamil Nadu Agriculturists Re- 
lief (Amendment) Act, 1972, had an 
interest, has been sold or fore-closed 
on or after the rst March, 1972, and 
. the sale has not been confirmed be- 
fore the publication of the said Act 
in the’ Tamil Nadu Government- 
Gazette, or ninety days have not 
elapsed from the confirmation of the 
sale or from the foreclosure at such 
publication............ and notwith- 
standing that the sale has been con- 
firmed, any judgment-debtor claiming 
to be entitled to the benefits of the 
said Act, may apply to the Court 
within ninety ‘days of such publication 
or of the confirmation of the sale, 
whichever ig later, to set aside the sale 
or foreclosure of the property....... ic 
it is significant to note that in the first 
part of the section it is stated that the 
sale has to be after the first March; 1972 
d the same should not have been con- 
firmed before the publication of Act VIII 
f 1973 or ninety days have not elapsed 
from the confirmation of the sale or ite 


subsequent to the publi- 
said Act. 


DHARMARAJAN V. NAGALINGA EANDIAR (Ramaswami, 7.) 


35 


the foreclosure at such publication. 
This clearly indicates that the sale which 
is sought to be set aside should have 
taken place prior to the publication of 
Act VIII of 1973. Then only the 
auan of the sale not having been con- 
rmed before the publication of the sai 
Act or ninety days having not elapsed 
from such confirmation would arise. 
the present case the sale itself had been 
held in September, 1973 that is about 
months after the publication of Act VIL 
of 1973. 


4. The judgment-debtor’s remedy in the 
case of a decree as in the present case was 
to apply to the Court which passed the 
decree to scale down the decree under 
section 19 of the Act. It is not in dispute 
that after the decree when the decree- 
holder took out execution the judgment- 
debtor had been taking part in the pro- 
ceedings and he had been paying parts of 
the decree amount. He had not availed 
of the provision contained in section 19 
of the Act in getting the decree scaled 
down. Having failed to do so it is not 
open to him to file an application under 
section 23-C for having the sale set aside, 
when the sale itself is very much after the 
publication of Act VUI of 1973. 


5- The only direct authority brought to 
my notice is one-rendered by the Andhra 
High Court,in D. Ramakotayya v. Y. Nagi- 
reddit, in respect of section 23-A of the 
Act. In that provision also there is a 
similar clause as in section 23-C., It is 
stated therein that an application for set- 
* ting aside the sale can be made in respect 
of a sale held “on or after the 30th 
September, 1947 and the sale has not been 
confirmed before the commencement of 
the said Act, or ninety days have not 
elapsed from the confirmation of the sale 
or from the foreclosure, at such com- 
mencement.” The Act referred to therein 
is the amendment Act of 1948. In inter- 
preting that clause Viswanatha Sastri, J., 
has held that the reference to the confirma- 
tion of the sale brefore the commencement 
of the Act or within go days of such com- 
mencement, indicates that it was only 
sales held before the Act that were within 
the contemplation of the Legislature. I 
respectfully agree with the above view. 


1. (1957) An-L.T. 26 : (1957) 1 AWW.R. 142, 
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6. This civil miscellaneous appeal there- 
fore fails and the same’is dismissed. 
There will be no order as to costs. 

RS. ——_—— Appeal dismissed. 


{FULL BENCH] 

IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—K. Veeraswami C. F., S. Nata- 
rajan and Sethuraman, JF. 


The Chief Controlling Revenue Autho- 
rity, Board of Een Madras-5. 


. Petttioner™ 
v. 
M. Hamid Sultan . Respondent. 
Stamp Act (U of 1899), section 57— 


Documeni—Article under which chargeable— 
Conveyance or release deed—Document to be 
looked into—Benami _transaction—Tests 
applied. 


When a question arises under which 
Article a document should be chargeable, 
the first thing to be looked into is the 
document itself in order to determine 
the character thereof. 


On a qusetion whether a given transaction 
is a benami transaction, which is familiar 
in our country, usually the tests applied 
are source of purchase money, custody of 
title deeds, possession and payment of 
kists. [Para, 2.] 


Case referred to the High Court by the 
Chief Controlling Revenue Authority, 
Board of Revenue, Madras, under section 
57 of the Indian Stamp Act of 1899 for 
Jecizion on the following question of law 
namely : “Whether in the circumstances 
and facts of the case the document dated 
16th February, 1968, (Document No. 
P/68 of Sub Registrar’s office, Thiru- 
vidaimaruthur executed by Mumtaz 
Begam in favour of the husband the Res- 
pondent herein styled as “Release deed” 
should be termed a ‘conveyance’ which 
attracts duty under Article 23 in the 
Schedule 1 to the Stamp Act.” 


V. Manivannan, Additional Government 
Pleader, for Petitioner. 


* R.C. No. 2 of 1970. 
14th October, 1974. 
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A. R. Ramachandran, for Respondent- 
The Judgment of the Court was delivered 
by 


K. Veeraswami, C.7.—This isa reference 
under section 57 of the Stamp Act, the 
question being whether in the circums- 
tances and facts of the case, the document 
dated 16th February, 1968 executed by 
one Mumtaz Begum in favour of her 
husband styled as a release deed should 
be stamped as a conveyance under the 
Stamp Act. 


a. When a question arises under whi 
Article a document should be chageable 
the first thing to be looked into is the 
document itself in order to determine the 
character thereof. The deeds covering 
the properties were in the name of the 
wife. But the wife admitted in the reci- 
tals that the entire consideration for the 
sale in her favour proceeded from her 
husband, and that she was only a name 
lender. Also, it is significant that there is 
a recital that the documents were with the 
husband. On a question whether a give 
transaction is a benami transaction, whi 

is familiar in our country, usually th 
tests applied are source of purchase 
money, custody of title deeds, possessio: 
and payment of kists. In the instant case 
the consideration, as admitted by,the wife, 
has proceeded from the husband. Sec- 
tion 82 of the Indian Trusts Act says that 
where property is tranferred to one person 
for a consideration paid or provided 
another person and it appears that suc 
other person did not intend to pay or 
provide such consideration for the benefit 
of the transferee, the transferee must hold 
the’ property for the benefit of the person 
paying or providing the consideration. 
The effect of this provision is that, until 
the contrary intention is established. by the 
claimant who has paid the money, the 
transfer shall be taken to be a real one 
and in favour of the transferee. In the 
instant one, the wife herself admits that 
the intention of advancement by the 
husband of the money for purchase of the 
two properties was not to benefit her at 
all. So, the proof required to establish 
the contrary intention contemplated 
under section 82 is present in his case, 
Also,there is further evidence in the docu- 
ment itself that the title deeds were with 


a 


£1] 


the husband himself. Both had also 
executed a mortgage deed on the very 
same property and the recital is that after 
the release deed the husband should clear 
the debts. In the circumstances, we 
hold that the document will attract duty 
on a release deed and not as a conveyance. 
3. The question referred to us is answered 
against the Revenue with costs. Goun- 


sel’s fee Rs. 250. 
SJ. Question answered 
against Revenue. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :— T. Ramaprasada Rao, J. 
Neela Bai Ammal Appellant* 





Krishnaveni Ammal Respondent. 


Civil Procedure Code (V af 1908), Order 38; 
Rule 5 and 11—Aittachment before Judg- 
ment — Decree obtained—Execution—Settle- 
ment deed effected—Effect af attachment before 
Judgment. 
Reading (O. 38, R.5 with 0.38, Rrr, 
C.P.C.) Near it is clear that an 
attachment before judgment effected pur- 
suant to an order made under O.38, R.5 
subsists, and its effect is not in any way 
impeded or lessened by the supervening 
obtaining of a decree by the plaintiff in 
the very proceedings, and thereafter. 
It, therefore, follows that an order made 
under 0.38, R.5 is effective even for pur- 
poses of the execution of the decree subse- 
quently obtained by the plaintiff. 

[Para. §.] 
Case referred to :— 
Kuppuswamt v. Rangat Goundan, (1962) 2 
M.LJ. 132 : 75 L.W. 144: ALR. 1962 
Mad. 383. 
Petition under section 115 af Act V of 
1908, praying the High Court to revise 
the Order of the Court of the Additional 
District Munsif I, Poonamallee dated 
22nd Octoer, 1973 and made in Execu- 
tion Application No. 175 of 1972 in E. P. 
No. 883 o. 1971 in M.G.G.O.S. No. 291 
of 1970. 





* C.R.P. No. 141 of 1974. 
Gth September, 1974. 
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A.V. Dhanakoti, for Appellant. 


S. Padmanabhan, for R. Nadanasabapathy and 
R. Thamodaran, for Respondent. 


The Court made the following 


Orver :—The civil revision petition has 
to be allowed. 


a. The decree-holder is the petitioner. 
She obtained a decree in the City Civil 
Court, Madras, in O. S. No. 291 of 1970. 
But prior to the said decree date, she 
had filed an application for attachment 
before judgment of the defendant’s 
property and on 2oth January, 1970 such 
an attachment was ordered, as seen 
from Exhibit B-4, and was effected on 
22nd April, 1970, as seen from Exhibit 
B-5. The Court can safely presume that 
the attachment had been effected by 
reason of the said order. This was fol- 
lowed, as already stated, by the decree 
on 28th July, 1971. Thereafter, the 
petitioner, decree-holder sought for a 
transfer of the decree with the usual cer- 
tificate of non-satisfaction to the Court 
of the District Munsif of Poonamallee. 
This was on 6th November, 1971. After 
the transfer was so effected of the decree 
for purposes of executing the decree, the 
petitioner filed E. P. No. 884 of 1971, 
in the transferee Court, for attachment 
of the same property and bringing it to 
sale pursuant to the money decree 
obtained by her in the City Civil Court. 
Necessary orders in the execution peti- 
tion were issued on 14th December, 1971 
“and the attachment of the property was 
made on 16th December, 1971. There- 
after, the respondent, on the foot ofa 
settlement deed effected by her husband 
(judgment-debtor), of the suit property 
on ioth June, 1970 filed a claim peti- 
tion on 7th February, 1972 Stating that 
the property cannot be deemed to be sub- 
ject to attachment made by the petitioner 
in the above proceedings, that it ought 
to be held free from it and that her claim 
to the property as evidenced by the set- 
tlement deed, as above, should be up- 
held. The lower Court upheld the same. 
It is against this, the present Civil Re- 
vision Petition has been filed. 

3- Under Order 38, rule 5 read with 


Order 38, rule 11, Civil Procedure Code. 
the purport and effect of attachment 
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before judgment is fully brought out. 
Under Order 38, rule 5, a plaintiff can 
file an application before the passing 
of a decree in his suit for the issuance 
of a rule by way of attachment before 
judgment of the property belonging to 
the defendant, if according to the plain- 
tiff, the defendant is about to dispose 
of the whole or any part of his property 
or is about to remove the whole or any 
part of his property from the local limits 
of the jurisdiction of the Court. The 
Court, if it is satisfied that the plaintiff 
has shown his bona fides in the directions 
as above, may cause the attachment before 
judgment of the defendant’s property, 
as provided for in Order 38, rule 5. Order 
38, rule 11, provides that where the 
property is under attachment by virtue 
of the provisions of that Order meaning 
thereby, Order 38, rule 5 and a decree 
is subsequently passed in favour of the 
plaintiff, it shall not be necessary upon 
an application for execution of such 
decree to apply for a re-attachment 
of the property. Reading the above 
two Rules together, it is clear that the 
attachment before judgment effected pur- 
suant to an order made under Order 38, 
rule 5, subsists, and its effect is not in 
any way impeded or lessened by the 
supervening obtaining of a decree by the 
plaintiff in the very proceedings, and 
thereafter. It, therefore, follows that 
an order made under Order 38, rule 5, is 
effective even for purposes of the execu- 
tion of the decree subsequently obtained 
by the plaintiff. 


4. Srinivasan, J., in Kuppuswami v. 
Rangai Goundant, dealing with Order 38, 
rules 5 and 11, Civil Procedure Code, 
observed that when a party suing obtains 
a decree against the judgment-debtor, 
having under rule 5 of Order 38 obtained 
an attachment of the property of the 
judgment-debtor before the passing of 
the decree, such attachment enures in 
favour of the decree-holder and before 
bringing the property to sale in execu- 
tion of the decree it shall not be necessary 
for him to have the property attached 
again in the course of execution. This 
proposition being well-settled, it is for 
consideration whether the execution 








1. (1962) 2 M.L.J. 132 : 75 LW. 144: ALR. 
1962 Mad. 383. ; 
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petition filed by the decree-holder subse- 
quently in the Court of the District Mun- 
suff of Poonamallee, which is the transferee 
Court, would in any way lessen the rigour 
and vigour of the order for attachment 
before judgment, which had been effec- 
ted consequent upon the plaintiff ob- 
taining such an order under Order 38, 
rule 5. Order 38, rule 11, is a definite 
pointer to the effect that such an order 
cannot in any way be whittled down 
in any manner whatsoever. This being 
the legal position, the fact that the decree- 
holder sought for a second attachment 
and the executing Court gave such an 
order for attachment ‘and the property 
was in consequence attached for a second 
time on 16th December, 1971 does not 
in any way thwart the effect of the attach- 
ment before judgment obtained by the 
decree-holder under Order 38, rule 5, 
which subsists for all time and even for 
the definite purpose of attaching and 
selling the property in execution of the 
decree later obtained by the decree- 
holder after the order under Order 38, 
rule 5, was passed. I am of the view that 
the attachment made on 16th Fe E 
1971 on the volition of the decree-holder, 
cannot in any way belittle the statutory 
effect of an attachment before judgment, 
which continues, under Order 38, rule 11, 
till the decree is satisfied. The attach- 
ment made on 16th December,, 1971 
pursuant to the order of the executing 
Court was redundant and ought to be 
understood as such. It has no legal im- 
pact on the effect and force of the order 
for attachment before judgment already 
obtained by the decreeholder. 


5. Secondly, even on the merits, the 
respondent cannot succeed. The order 
for attachment before judgment was 
made on 2oth January, 1970 and the 
attachment was effected on 22nd April, 
1970 as is seen from Exhibit B-5. The 
ordinary presumption that official acts 
should be presumed to have been done 
in the regular course would arise in the 
instant case, and the decreeholder plain- 
tiff should have seen to the implemen- 
tation of that order for attachment 
before judgment, which he ought to 
have obtained after some effort. Thus im- 
porting the presumption under section 
114 (¢) of the Evidence Act, the Court 
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fan presume that the attachment was 
€ffected on 22nd April, 1970. If, there- 
fore, the settlement was made on roth 
June, 1970 which was long after the 
date when the order for attachment be- 
fore judgment was issued, then, it ought 
to be subject to the attachment already 
effected pursuant to orders of Court. 
Even on this ground, therefore, the res- 
pondent cannot succeed. 


6. The Court below went on consider- 
ations which were irrelevant and went 
into a discussion whether section 46, Civil 
Procedure Code, would have any impact 
on the facts of this case, I find that no 
application under section 46, Civil Pro- 
cedure Code, was made at all: The 
Court below went wrong in having 
assumed that such an application was 
made and in having taken up that matter 
for consideration in detail. 

7. On an overall appreciation of the 
settled law on the question, I am of the 
view that the lower Court ought not to 
have allowed the claim petition. 

8. The civil revision petition is allowed’ 
There will be no order as to costs. 

S.J. Petilion allowed. 


[FULL BENCH] 

IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—K. Veeraswami, C. F., 
S. Natarajan and Sethuraman, F7. 

S. Vaithialingam ‘Petitioner* 
D. y 
8. Chandrasekharan Respondent. 


Madras Panchayats Act (XXX of 1958), 
Rules framed for decision of election disputes— 
Rules 6—Election petition—Dismissed for 
default by Election Cammissoner—Applica- 
tion far restoratiaon—Whether lies. 


The election rules relating to decision of 
election disputes under the Panchayats 
Act do not confer power upon an Election 
Tribunal to dismiss an election petition 
for default of appearance. The election 
petition could and should end only by an 
order under rule 12 of the Rules framed 
for decision of election disputes except 





* GR.P. No. 511 of 1972. 
30ih October, 1974. 
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in two cases, namely: (1) where leave is 
granted for withdrawal; and (2) where 
there is the death of the sole petitioner in 
the election petition. ' [Para. 13.} 


Cases referred to:— 


Natarajan v. State of Madras, I.L.R. (1960) 
Mad. 449 : 73 L.W. 113: (1960) 2 M.L. 
J. 150; Koti Reddi v. Venkayya, I.L.R. 
(r952) Mad. Oe (1951) 1 M.LJ. 347: 
4 L.W. gor: AIR. 1951 Mad. 813; 
Harish Chandra v. Trilokt Singh, 1957 
S.C.J. 297: (1957) S.C.R. 370: A.LR. 
1957 S.C. 444 ; Waryam Singh v. Amarnath, 
1954 S.C J. 290: (1954) S.C.R. 565: 
AIR 1954 S.G. 215; Hari Vishnu v. 
Ahmed Ishaque, 1955 S.Q.J. 267 : (1955) 1 
S.G.R. 1104: (1955) 1 M.L,J. (S.C.) 
157: AIR. 1955 S.C. 233 ; Nagendra 
Nath v. Commissioner af Hills Division, 
(1958) S.C.J. 798: 1958 S.C.R. 1240 ; 
A.I.R. 1958 S.C. 398 ; Jijabai Vithal Rao 
Garire v. Pathankhan, (1971) 2 S.C J. 17: 
(1971) 2 S.G.R. 1: A.LLR. 1971 S.C. 315; 
The bad Mfg. and Calico Pig. Co. Lid. 
v. Ramiahel Ramanand and others. (1973) 1 
S.C.R. 185: AIR. 1972 S.C. 1598; 
Malla Basappa v. Basavaraj Ayyappa, 
fai I M.L.J. 347: 64 L.W. gor: LL.R. 
1952) Mad. 104: AIR. 1951 Mad. 
813 ; Mallappa Basappa v. Basvaraj Ayyap- 
fa, 1958 SCJ. 953: 1959 S.GR. 
611: (1958) 2 An.R.W. (8.C.) 155: (1958) 
2M.LJ. (S.C.)155: ALR. 1958 S.C. 698. 


M. Srinivasan, for Petitioner. 


B. Soundarapandian, R. Balasubramanian 
and K. Venkatasubbaraju, for Respondent. 


The Court made the following 


OrveER.—(Mr. Justice Kailasam made 
the following Order (3-10-72) of reference 
toa Full Bench. is petition is filed 
against the order of the Election Com- 
missioner dismissing the application of 
the petitioner under Order 9, rule 9. 
Civil Procedure Code, to restore the 
election petition which was dismissed 
for default. The Election Gommissioner 
held that Order 9, rule g, Civil 
Procedure Code, is not applicable to the 
Election Court, and therefore he cannot 
restore the petition wihch was dismisscd 
for default. 


g. The learned counsel for the petitioner 
submitted that all Tribunals when they 
exercise judicial functions should be held. 
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to possess inherent powers to review their 
judgments where due cause is shown. In 
‘order to answer the question whether an 
Election Court has got powers under the 
Panchayats Act to restore a petition 
which was dismissed for default, the rele- 
vant provisions have to be considered. 
Rule 6, relating to the decision of Election 
Disputes relating to panchayats, which is 
relevant runs as follows : 


“6 (1) Every Election petition shall 
be enquired into by the Election Court 
as nearly as may be in accordance with 
the procedure applicable under the 
Civil Procedure Code, 1908, to the trial 
of suits: 


Provided that it shall only be necessary 
for the Election Court to make a memo- 
tandum of the substance of the evidence 
of any witness examined by it. 


{2) The Election Court shall have the 

wers which are vested in a Court un- 
der the Civil Procedure Code, 1908, 
when trying a suit, in respect of the 
following matter :— 


(a) discovery and inspection; 


(b) enforcing the attendance of witness- 
es and requiring the deposit of their ex- 
penses; 
{c) compelling the production of docu- 
ments 3 
(d) examining witness on oath; 
(2), reception of evidence taken on affi- 
davit; and 

issuing commissions for examina- 
tion of witnesses, and may summon and 
examine suo motu any. person. 


whose evidence appears to it to be ma- 

terial.” 
‘The contention on behalf of the petitioner 
is that under rule 6 (1), above, the Elec- 
tion Court is empowered to enquire into 
an election petition as nearly as may be in 
accordance with the procedure applicable 
under the Civil Procedure Gode, to the 
trial of suits, and that rule 6 (2), provides 
that the Election Court shall have powers 
which are vested in a Court under the 
Civil Procedure Code, when trying a_ suit, 
inrespect of matters enumerated in clauses 
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(a to (f) above. While the contention on 
half of the petitioner is that the general 
power conferred under rule 6 1), is not 
in any way restricted by rule 6 i) where 
clauses (a) to (f) are enumerated, the 
contention of the respondent is that rule 
6 (2) enumerates the powers that are to be 
exercised under rule 6 (1), and therefore 
rule 6 (2) is restrictive of the general 
power conferred under rule 6 (1). The 
learned counsel for the petitioner 
relied on a decision of a Bench of 
this Court in Natarajan v. State of Madras*, 
where in dealing with the powers of a 
Tribunal constituted under the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act and the Madras Estates 
Land (Reduction of Rent) Act, it was held 
that the Tribunal had the right to review 
its own decision. The Rules under the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act are more or less 
similar to the Rules framed under the 
Panchayat Act relating to the election 
Rule 2 of the Rules framed under the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act as per notifica- 
tion dated 7th January, 1950 (as subse- 
quently amended) is : 
“ Every Tribunal constituted under sec- 
tion 8 (i) and every special Tribunal 
constituted under section 51 ($) of the 
Act shall have all the powers exercisa- 
ble by a civil Court in the trial of suits 
and in appeals.” 
Rule 2 runs thus : 
“ The proceedings of a Tribunal shall be 
summary and shall be governed as far 
as practicable by the provisions of the 
Civil Procedure Code, 1908, particular- 
ly in regard to: 


(a) the issue and service of summons ; 
(b) the examination of parties and wit- 
nesses ; 

(c) the production of documents ; 


(d) the payment of compensation or 
any other money to one person on be- 
half of another under disability and 
in particular to a guardian on behalf 
of a minor ; and 


(e) the passing of orders.” 





1, LL.R. (1960) Mad. 449 : 73 LW. 113: 
(1960) 2 M.L.J. 150. 


Pad 
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3- The learned counsel for the respon- 
dent strongly relied on a decision of a 
Bench of this Court in Koti Reddi v. Ven- 
kayya?!, which related to an election dis- 
pute. The point that fell to be determin- 
ed was whether the Election Court had 
power to set aside its own orders either by 
way of review or by way of an applica- 
tion under Order 9, Civil Procedure 
Code. After referring to rule 6 of the 
Rules which provided that every election 
petition shall be enquired into by the 
Election Commissioner as nearly as may 
be in accordance with the procedure 
applicable under the Civil Procedure 
Code 1908, to the trial of suits, the Bench 
held that though no doubt R. 6 rendered 
the procedure under the Civil Procedure 
Code, to the trial of suits applicable also 
to the enquiry of election petitions, they 
were not prepared to hold that the 
provisions of the Civil Procedure Code 
which deal with matters arising after the 
final disposal of the suit would also 
apply to an election petition. The Bench 
further held that the Election Commis- 
sioner will not have the right to set aside 
a final order on the ground that one of the 
parties was prevented by sufficient cause 
from taking part in the trial of the election 
petition. It is unfortunate that this 
decision, Koti Reddi v. Venkayya1, was not 
brought to the notice of the Bench which 
decided Natarajan v. State of Madras. 
It is difficult to reconcile both the deci- 


sions. 


4. Mr. Srinivasan, learned counsel for 
the petitioner, also cited a decision of the 
Supreme Court in Harish Chandra v. 
Triloki Singh’. In that case, the Supreme 
Court was dealing with the powers of the 
ElectionTribunal under the Representation 
of the People Act,1951. In dealing with sec- 
tion go (2) which provided that subject 
to the provisions of that Act and of any 
rules made thereunder, every election 
petition shall be tried by the Tribunal, as 
nearly as may be in accordance with the 
procedure applicable under the Civil 
Procedure Code, 1908, to the trial of 
suits, and section 92 which defined the 


1. LL.R. (1952) Mad. 104 : (1951) 1 M.LJ. 
347 : 64 L.W. 301 : A.LR. 1951 Mad. 813. 

2. LLR. (1960) Mad. 449: 73 L.W. 113: 
(1960) 2 M.L.J. 150. 

3. 1957 S.G.J. 297: 1957 S.GR. 370: 
ALR. 1957 S.C. 444. 


M LJ—6 
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powers of the Tribunal by stating that the 
Tribunal shall have powers which are 
vested in a Court under the Civil Proce- 
dure Code, 1908, when tryinga suit in 
respect of matters which are enumerated in 
Clauses (a) to (g) therein, the Supreme 
Court held that the power of the Tribunal 
under section go (2) to try an election 
petition in accordance with the provisions 
of the Civil Procedure Code, was only 
subject to the provisions of the Act (Repre~ 
sentation of the People Act, 1951) and 
the rules made thereunder, while the 
power under section 92 was an overriding 
one in that it was not subject to the provi- 
sions of the Act or the rules made there- 
under. The Supreme Court was of the 
view that the Election Tribunal had power 
under Order 6, rule 17, Civil Procedure 
Code, to allow an amendment of the elec- 
tion petition. This decision of the 
Supreme Court would support the con- 
tention of the learned counsel for the 
petitioner. After this decision of the 
Supreme Court, the decision in Koti 
Reddi v. Venkayya1, may not be good law. 


5. As there is a conflict of views between 
two Benches of this Court, that is, the 
Bench which decided Koti Reddi v. Venkay- 
ya', and the Bench which decided Nata- 
rajan v. State of Madras*, and as the deci- 
sion in Koti Reddi v. Venkayya, has to be 
reconsidered in view of the subsequent 
decision of the Supreme Court in Harish 
Chandra v. Triloki Singh®, and as this ques- 
tion is of considerable importance, it is 
necessary that the papers should be placed 
before the Hon’ble Chief Justice for orders 
as to reference to a Full Bench. 


6. One other contention that was raised 
may also be disposed of. It was submit- 
ted that the power under Article 227 of 
the Constitution of India is restricted and 
that a dispute of the nature as has arisen 
in this petition cannot be dealt with by 
the High Court. I am unable to accept 
this contention, for it has been held that 
the powers of the High Court under Arti- 
cle 227 of the Constitution of India relate 
net only to right of administrative superin- 


a As Ee 
1. LL.R. (1952) Mad. 104: (1951)1 M.L.J. 
347: 64 L.W. 301: ALR. 1951 Mad. 813. 
2. LL.R. (1960) Mad. 449: 73 L.W. 113: 
(1960) L.J. 150 


2 MLL.J. ; 
1957 S.Q. J. 297: 1957 S.C.R. 370: ALR, 
1957 S.Q. 444, 
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tendence butalso to judicial superintend- 
ence. In Waryam Singh v. Amarnath 1 theSup- 
reme Court held that Article 227 restored 
to the High Court the power of judicial 
superintendence it had under section 15 
of the High Courts’ Act and section 107 
of the Government of India Act, 1915, 
but cautioned that the power of superin- 
tendence should be exercised most sparin- 
gly and only in appropriate cases in 
order to keep the Subordinate Courts 
within the bounds of their authority and 
not for correcting more errors. In Hari 
‘Vishnu v. Ahmed Ishaque*, after referring 
to Waryam Singh v. Amainath’, and con- 
firming that the High Court’s power of 
judicial superintendence was restored, 
observed: 


“Tt may also be noted that while in a 
certiorari under Article 226 the High 
Court can only annul the decision of 
the Tribunal, it can, under Article 
227, do that, and also issue further 
directionsin the matter.” 


In Nagendra Nath v. Commissioner of Hills 
Division’, after referring to Waryam Singh v. 
Amarnath!, the Supreme Court held: 


“Tt is clear that the powers of judicial 
interference under Article 227 of the 
Constitution with orders of judicial or 
quasi-judicial nature, are not greater 
than the powers under Article 226 of 
the Constitution. Under Article 226 
the power of interference may extend to 
quashing an impugned order on the 
ground of a mistake apparent on the 
face of the record. But under Article 
227 of the Constitution, the power of 
interference is limited to seeing that the 
tribunal functions within the limits of 
its authority.” 


‘The Supreme Court has also in Jijabai 
Vithal Rao Garire v. Pathankhan and others* 
and in The Ahmedabad Mfs. and Calico Pig. 
- Co. Limited v. Ramtabel Ramanad and others®, 
dealt with the powers of the High Court 
- under Article 227 of the Constitution. 


eras 
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2. 1955 S.C.J. 267: ADR. 1955 S.C. 233. 
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i From all these decisions there cannot 

any dispute that the High Court has 
got power of judicial superintendence 
over the decisions of the Tribunals which 
are subject to its jurisdiction under Arti- 
cle 227 of the Constitution. There can 
be no doubt that the power of the High 
Court to decide a question as to whether 
the Election Court has a right to set aside 
an ex parte order passed by it would fall 
within Article 227. The contention is 
therefore rejected. 


8. (This petition coming for final hearing 
this day in pursuance of the above order of 
reference, the order of the Lower Court 
and the record in the case and upon hear- 
ing the arguments of Mr. M. Srinivasan, 
advocate, for petitioner and of Mr. 
R. Balasubramanian, advocate for res- 
pondent the Court made the following 
Order) :— 


(The Judgment of the Court was deliver- 
ed by the Hon’ble the Chief Justice) 


9. The civil revision petition in the first 
instance came before Kailasam, J. An 
election petition under the Panchayats 
Act and the election rules framed there- 
under was filed contesting the election. 
That petition was dismissed for default 
of appearance. An application under 
Order 9, rule 9, Civil Procedure Code, was 
also dismissed, the Election Commissioner 
being of the view that the rule was not 
applicable to Election Court and he could 
not, therefore, restore the election peti- 
*tion. Two points were urged before 
Kailasam, J. One was that, in view of 
rule, 6 of the Election Rules, the Election 
Court had power under Order 9, rule 
g, Civil Procedure Code to set aside the 
order of dismissal for default; Koti Reddi 
v. Venkayya}, decided by the then learned 
Chief Justice and Somasundarem, J., held 
that Order 9 did not enable the Election 
Court to restore the election petition. But, 
there, the disposal of the election petition 
was on merits. Natarajan v.State of Madras*, 
which was decided by Ramaswami, J., 
and Ananthanarayanan, J., held, however, 
that, in order to render justice by Tribu- 
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1. (1951) 1 M.L.J. 347: 64 L.W. 301 : LLR. 
(1952) Mad. 104. 

2. (1960) 2 M.L.J. 150: LLR. (1960) Mad. 
449: 73 L.W. 113. 
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nals such as the Tribunal set up under 
the Madras Estates (Abolition and Con- 
version into Ryotwari) Act, 1948, so long 
as they exercise judicial functions, the Tri- 
bunals should be held to possess inherent 
power to review their judgments, where 
due cause was shown. That was a case 
of an Estate Abolition Tribunal giving a 
decision in the first instance on the ques- 
tion whether a certain village was an inam 
estate or not within the ambit of the defini- 
tion in section 3 (2) (d) of the Madras 
Estates Land Act, 1908. The ryots were 
not parties to that case. Subsequently, 
the same Tribunal rendered a different 
decision after the ryots were brought on 
record. The question was whether the 
Tribunal had the power to review its own 
order. The Court opined that it had such 
power. This view was expressed not on 
the basis of any particular rule, but upon 
a consideration that a Tribunal exerci- 
sing judicial functions should, in order to 
render justice, have inherent power to re- 
view its own judgment, where due cause 
was shown. Kailasam, J., found conflict 
of opinion in these two cases and regretted 
that Koti Reddy v. Venkayya1, had not been 
brought to the notice of the Court in 
Natarajan v. State of Madras’. The learn- 
ed Judge was also of opinion that after 
Harish Chandra v. Trilokht Singh®, no lon ger 
could Koti Reddy v. Venkayya! be the law. 
On that view he referred the question to 
a Full Bench, to wit, whether the Elec- 
tion Tribunal under the Panchayats Act 
had power to restore the election peti- 
tion which .was dismissed: for default of 
appearance. The second point that was 
raised before the learned Judge was whe- 
ther the application to set aside the order 


of the Election Tribunal declining to res-- 


tore the election petition could be brou- 
ght for attack under Article 227 of the 
Constitution. The learned Judge held 
that point in favour of the petitioner and 
it no longer arises before us. 


ro. We may at once state that, in our 
opinion, Natarajan v. State of Madras®, was 
not right in its view that every Tribunal 
discharging judicial functions should, in 
ee apne 
1. ILR. (1952) Mad. 104: (1951) 1 M.L.J. 
W. 301. 


347 : 64 L.W. 
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order to enable it to do fustice, have inhe- 
rent power to review its own judgment 
where proper cause was shown. The 
Rules framed under Madras Act XXVI of 
1948 did not confer any such power. But 
the learned Judges spelt out inherent 
power from the nature of the functions dis- 
charged by the Estates Abolition Tribu- 
nal. We must observe that, where, a 
statute creates a Tribunal and vests powers 
in it prescribing the procedure for the exer- 
cise thereof, it is confined to such powers 
and procedure as had been conferred up- 
onit. This is because the Tribunal is but 
a creature of the statute which, having 
brought it into existence , has also limited 
its powers. If by necessary intendment 
of a particular provision made in that 
behalf the Court is of the view that such 
poweris available, that is a different mat- 
ter. But that was not what was held in 
Natarajan v. State of Madrast. The Court 
was prepared to say that every Tribunal 
should have inherent power to set aside 
its own order where proper cause was 
shown, provided the function discharged 
by it was judicial. We are unable to 
concur with this view. We may also 
point out that Natarajan v. State of Madras! 
was not a case of dismissal of a petition 
for default. It was concerned, as we said. 
with a decision which the Tribunal had 
rendered first and which it had sought to 
review on a subsequent occasion. Koti 
Reddi v. Venkayya’, does not also appear to 
be apposite in deciding the instant case, 
because that was also a case of an election 
epetition decided on merits. It is evident 
from the judgment therein that, though 
the party had not appeared, the election 
petition was proceeded with, evidence 
was taken and a conclusion was arrived 
at, on the basis of which the election peti- 
tion was disposed of. The Court pointed 
out that having regard to rule 6 (1) and 
the enumeration of specific powers under 
the second limb of that Rule, the provi- 
sions of the Civil Procedure Code, more’ 
particularly Order q, rule 9 relating to 
restoration of a suit dismissed for default 
where sufficient cause was shown would 
not be applicable. In other words, the 
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learned Judges, view was that rule 6 (1) 
should be confined to the powers under 
the Civil Procedure Code which pertain 
to trial and disposal of a suit and that, 
once the election petition had been dis- 
posed of, thereafter the powers under the 
Civil Procedure Code would not be availa- 
ble to the Election Tribunal. But the 
Court had no occasion to consider whe- 
ther the Election Tribunal had at all 
power to dismiss an election petition for 
default of appearance without going into 
merits after taking evidence. Our at- 
tention has been invited to a judgment in 
W.P. No. 595 of 1960 which was rendered 
by one of us and which was a case of dis- 
missal for default of appearance in an elec- 
tion petition. An application to restore 
the petition was dismissed on the ground 
that the Election Commissioner had no 
power and this order was sustained. In 
doing so, the Court followed Kot Reddi v. 
Venkayya'. When Mallappa Basappa v. 
Basavaraja Ayyappa? was relied on, the 
Court examined the scheme of the Elec- 
tion Rules under the Panchayats Act and 
ruled that it was different from that of 
Representation of the People Act. In 
this case too, the Court had no occasion 
to consider whether at all the Election 
Court had the power to dismiss an elec- 
tion petition for default of appearance 
without going into the merits of the 
petition. 

11. It is contended before us for the res- 
pondent thatifas heldin Harish Chandra 
v. Triloki Singh®, the Election Court had 


wer to amend the petition, it should ° 


follow that the Election Court had also the 
power to dismiss an election petition for 
default of appearance without going into 
merits. We are unable to accept this 
contention. 


12. The question of power to dismiss for 
default without going into merits will 
have to be examined the light of the Rules 
read as a whole. The Rules for decision 
of election disputes relating to Panchayats 
say that no election held under the Pan- 
chayats Act can be called in question ex- 
cept by an election petition presented in 


1. LLR. (1952) Mad. 104 : (1951) 1 M.L.J 
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accordance with those rules to an Election 
Court. A procedure is laid down as to 
how an election petition should be pre- 
sented, including the period of limitation 
for filing and for service of summons. Rule 
6, with which we are particularly con- 
cerned, is as follows : 


“ (1) Every election petition shall be 
enquired into by the Election Court as 
nearly as may be in accordance with the 
procedure applicable under the Civil 
procedure Code 1908, to the trial of suits: 
Provided that it shall only be necessary 
for the election Court to make a memo- 
randum of the substance of the evidence 
of any witness examined by it. 


(2) The Election Court shall have the 
powers which are vested in a Court 
under the Civil Procedure Code, 1908, 
when trying a suit, in respect of the 
following matters :— 


(a) discovery and inspection. 
(b) enforcing the attendance of witnes- 


ses, and requiring the deposit of their 
expenses : 

(c) Compelling the production of docu- 
ments ; 

(d) examining witnesses on oath ; 

(e) reception of evidence taken on affi- 
davit ; and 

(f) issuing commissions for examina- 
tion of witnesses, and may summon and 


examine sua motu any person whose evi- 
dence appears to it to be material.” 


Sub-rule (1) read by itself is, no doubt, 
wide enough to cover the entirety of 
Order g, rule 9, Civil Procedure Code. 
Whether the width of the power so con- 
ferred has been restricted by the enumera- 
tion of specific items under sub-rule 2 does 
not arise for our consideration. But assu- 
ming that the power under Rule 6 sub- 
rule (1) covers also Order 9, rule g in its 
entirety, the question will be whether this 
is not restricted by the scheme of the rest 
of the Rules. Rule 7 interdicts an election 
petition being withdrawn without leave of 
the Election Court. A procedure is indica- 
ted for grant of leave for withdrawal. In 
case leave is granted, the petitioner will be 
ordered to pay costs of the respondent as 
the Election Court thinks fit. Rule 9 
says that an election petition shall abate 


II] VATTHIALINGAM 


on the death of a sole petitioner or of the 
survivor of several petitioners. In other 
words, where there is only a sole petitioner 
in an election petition, his death will bring 
about an end to the election petition. We 
may pause for a moment and observe that 
this is not the result under the Representa- 
tion of the People Act, as pointed out by 
the Supreme Court in Mallappa Basappa v. 
Basavaraj Ayyappa. Rule 11 specifies the 
grounds on which an election can be set 
aside. Rule 12 follows it up and contem- 
plates that, at the conclusion of the en- 
quiry, the Election Court shall declare 
whether the election of the returned can- 
didate or candidates is void under Rule 11. 
Sub-rule (3) of this Rule makes the order 
of the Election Court under Sub-Rule (1) 
final. Equally, it makes as order of an 
Election Tribunal final under Sub-Rule 
(2) which relates to declaration of the elec- 
tion of the returned candidate, declara- 
tion of any other party to the petition as 
having been duly elected or ordering a 
fresh election. Rule 13 shows that the 
moment an election is held to be void, the 
seat shall be deemed to be vacant from 
the date of the order of the Election Court 
and the authority concerned shall forth- 
with take the necessary steps for holding 
fresh elections. These Rules, to our 
minds, suggest a scheme under which, 
once an election petition is filed, it has to 
be proceeded with to its conclusion on 
merits barring the two instances, namely, 
withdrawal of the petition with the leave 
of the Court or termination of the petition 
on the death of the petitioner who hap- 
pens to be the sole one. It is also signifi- 
cant that, once an order is made on merits 
it shall,be final. It is in the light of this 
scheme and Rules that we have to see the 
scope of Rule 6 (1) as to the extent to 
which Order 9, Rule 9, Civil Procedure 
Code, will be available to the instant case. 
Sub-Rule (1) of Rule 6 visualises that it is 
only as nearly as may be that the Civil 
Procedure Code, applicable to trial of suits 
may be extended. This implies that, 
ifthe rules as we have considered contem- 
plate a situation where an election peti- 
tion has to end only on merits barring the 
two exceptional cases we have pointed 
out then there is no room for applying 
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Order6, Ruleg, Civil Procedure Code, in 
so far as it confers powers on a civil Court 
to set aside an order of dismissal for de- 
fault of appearance. It is hardly neces- 
sary to point out that an Election Tribu- 
nal or Commissioner under the Election 
Rules of the Panchayats Act is but a 
persona designata and not a civil Court pos- 
sessing all the powers under the Code of 
Civil Procedure. It is remarkable that 
even the High Court, while exercising 
powers under section 115, Civil Procedure 
Code, cannot dismiss a petition thereunder 
for default of appearance, and, in any case 
once that was done, it would have no 
power to restore it. 


1g. Asmay be seen from our observations 
supra it is not necessary, on the view we 
have taken, to decide whether ifthe Elec- 
tion Tribunal had the power to dismiss 
the election petition for default of appear- 
ance without going into merits, it would 
have the power to set aside such an order. 
We have taken the view that the Electio 

Rules 1elaing to decision of election dis- 
putes under the Panchayats act do no 

confer power upon an Election Tribuna 

to dismiss an election petition for default 
of appearance. The election petitio 

could and should end only by an orde 

under Rule 12 except in the two cases, 
namely: (1) where leave is granted for 
withdrawal; and (2) where there is the 
death of the sole petitioner in the electio 

petition. Accordingly the petition will 
stand allowed. No costs. We make it 
clear that by this order we mean that, the 
eorder of dismissal for default without 
going into merits being without jurisdic- 
tion and, therefore, a nullity, the election 
petition has not been disposed of at all. 


S.J. Petition allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—P. R. Gokulakrihnan, F. 


Arumugham Chettiar and others 
.. Appellanis* 


p. 


A. Vallinayagam Pillai .. Respondent. 


(A) Will+Construction—Bequest to S to enjoy 
Jor life—Thereafier to her sons—Intention 
af the testator—Ascertainment—Nature of 
estate taken by S. 


) Civil Procedure Code (V of 1908), section 60 
mM)— Contingent or possible right or interest— 
Attachment — Whether effective. 


The intention of the settlor has to be as- 
certained by reading the document as a 
whole and if there is any ambiguity, one 
can look at the circumstances under which 
the document came to be executed and 
also, if necessary, to the subsequent con- 
duct of the parties which might throw 
some light on the intention of the settlor. 

[Para. 8.] 


The absence of words conferring powers 
of alienation in the document does not 
e any difference where there are 
words of sufficient amplitude to confer 

an absolute estate on the settlee. 
[Para. 8.] 


Expectancy of succession by survivorship 
or merely contingent or possible right or 
interest cannot be attached. 

[Para. 11.] 


Held on facts, that S$ was given a right to 
enjoy for life only the income from the 
properties without in any way encum- 
bering the same. 
[Para. 6.] 
Cases referred to :— 
Govindaraja Pillai v. Mangalam Pillai, 
(7982) 63 M.L.J. 911 : 139 I.G. 867 : 36 
.W. 733: A.LR. 1933 Mad. 80; Sri 
Subramantaswami Temple v. Ramaswamia 
Pillai, (1950) 1 M.L.J. 300 : 63 L.W. 193 : 
A.LR. 1950 P.G. 32 ; Poomalai Ammal v. 
Subbammal, (1952) 2 M.L.J. 884: A.LR. 
1953 Mad. 566; Jiban Krishna Das v. 
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Jitendra Nath Das, (1949) 1 M.L.J. 628 : 
62 L.W. 417: ALR. 1949 F.G. 4173 
Pestonjee Bhicajee v. Anderson, (1938) 2 
M.L.J. 906: A.LR. 1939 P.G. 6. 


Appeal against the decree of the Court 
of the Subordinate Judge, Tirunelveli in 
Appeal Suit No. 86 of 1969 preferred 
against the decree of the Court of the Dis- 
trict Munsif of Tenkasi in Original Suit 
No. 160 of 1968. 


T. R. Mam, for Appellants. 
T. R. Srinivasa Iyer, for Respondent. 


The Court delivered the following 


Jupament.—Defendants 1 to 3 are 
the appellants. The suit was for parti- 
tion and separate possession of the plain- 
tiff’s one third share in the plaint schedule 
properties and for mesne profits. 


2. The case of the plaintiff was that one 
Thiruvengadathammal got the suit pro- 
perties under a will dated 25th January, 
1925, that Thiruvengadathammal exe- 
cuted a willon 13th June, 1931 giving 
a life-estate in the plaint schedule pro- 
perties to her daughter-in-law ~ Siva- 
gnanathamal, wife of Manicka- 
vasagam Chettiar and the vested re- 
mainder to her three sons. viz., Suriana- 
rayanan Chettiar, Arumugham Chettiar 
and Kasiviswanathan. §Arumugham 
Chettiar is the first defendant and 
Kasiviswanathan is the second defendant. 
Minor Chelli Manickathammal, daughter 
eof the second defendant, has 
been impleaded as the third defendant. 
According to the will of Thiruven- 
gadathammal, marked as Exhibit A-2 
in the case, Sivagnanathammal had to 
enjoy the properties without any power 
of alienation till her lifetime and after 
her lifetime, her three sons should take the 
properties absolutely. The plaintiff ob- 
tained a decree against Surianarayanan 
Chettiar for Rs. 1,580.97 with future in- 
terest and costs in O. S. No. 157 of 1940, 
on the file of the Court of the District 
Munsif, Ambasamudram. The plaintiff 
filed E. P. No. 297 of 1949 and attached 
the undivided one-third share of the 
vested remainder belonging to the judg- 
ment-debtor Surianarayanan Chettiar 
and brought it for sale. The plaintiff- 
himself became the auction-purchaser 


tfj 


in the Court-auction held on roth March, 
1950 and the same was duly confirmed, 
and a sale certificate was issued to the 
plaintiff on 15th April, 1950. The plain- 
tiff obtained symbolic delivery through 
Court under Order 21, Rule 96, Civil 
Procedure Code on 4th May, 1950. 
Ever since, the plaintiff has been in 
possession of the undivided one-third of 
the vested remainder of Surianarayanan 
Chettiar. Surianarayanan Chettiar died 
on 29th October, 1946. The life-estate 
holder Sivagnanathammal died on 6th 
March, 1966, and on her death the 
plaintiff is entitled to possession of one- 
third share in the properties. Since the 
first and second defendants, have taken 
possession of the whole of the plaint sche- 
dule properties, the plaintiff came for- 
ward with the suit. 


3. Defendants 1 and 2 contended that 
Surianarayanan Chettiar and defendants 
1 and 2 were not given vested remainder, 
Surianarayanan Chettiar pre-deceased 
Sivagnanathammal and so he was not entit- 
led to one-third share. The contingent right 
was not liable to be attached, and the 
delivery proceedings were not valid and 
binding on the defendants. In O.S. 
No. 357 of 1940, Surianarayanan Chettiar’s 
heirs were not impleaded. The de- 
fendants were not aware of the suit O.S. 
No. 357 of 1940 and delivery proceedings. 
Subsequent to the death of Sivagnanatham- 
mal, the defendants have become entitled 
to the suit properties and they have been 
in enjoyment thereof. The income from 
the suit lands will be 38 kottahs of 
paddy, and not 50 kottahs as claimed by 
the plaintiffs. The lands were leaséd 
out to Pandara Kudumban during the 
life-time of Sivagnanathammal, and the 
said Pandara Kudumban was cultivating 
the lands. The second defendant settled 
his properties on his daughter, the third 
defendant. The third defendant adopted 
the written statement of defendants 1 and 
2. On the pleadings and on the evidence 
on record, the trial Court held that life 
interest was given to Sivagnanathammal 
under Exhibit A-2, that Surianarayanan 
Chettiar and defendants 1 and 2 were 
given the vested remainder under the will 
Exhibit A-2 and that therefore the plain- 
tiff is entitled to partition and separate 
possession ofa one-third share in the pro- 
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perties. Aggrieved by the decision of the 
trial Court, the defendants preferred an 
appeal to the Sub-Court, Tirunelveli. The 
lower appellate Court held that Suriana- 
rayanan Chettiar got vested remainder un- 
der Exhibit A-2 and not a contingent in- 
terest in the suit properties, and that 
Sivagnanathammal never took absolute 
estate under the will Exhibit A-2. 


4. Aggrieved by the decision of the Courts 
below, the defendants have preferred this 
second appeal. Thiru T.R. Mani, the 
learned counsel appearing for the appel- 
lants, submitted that an absolute right was 
granted to Sivagnanathammal and as 
such the subsequent bequest to Sivagna- 
nathammal’s sons is void under the rule 
of repugnancy. The learned counsel also 
contended that a gift over has been given 
to the children of Sivagnanathammal and 
therefore until succession opened the share 
of Surinarayanan Chettiar cannot be 
determined and that since Surinayanan 
Chettiar predeceased Sivagnanathammal 
the plaintiff cannot have any right in the 
sult properties. 

5- In support of his contention, Thiru T.R. 
Mani relied upon a passage in ‘Mulla on 
Transfer of Property Act’, sixth edition 
Page 156, where in paragraph 4 it is stat- 
ed: ` 


“A conditional limitation is a condition 
of defeasance, which terminates the in- 
terest of one person and invests ‘ano-~ 
ther person with it. But if an estate is 
given to a named donee in terms which 
confer an absolute estate, and then a 
further interest is given merely after or 
on termination of that donee’s interest 
. and not in defeasance of it, the further 

interest will be be void for repugnancy,” 


and submitted that as per Exhibit A-2 
Sivagnanathammal was given absolute 
right and any subsequent terms or condi- 
tion in Exhibit A-2 can be ignored by 
Sivagnanathammal. In this connection 
he also sought to his aid section II of the 
Transfer of Property Act, which runs as 
follows : 


“ Where, on a transfer of property, an 
interest therein is created absolutely in 
favour of any person, but the terms of 
the transfer direct that such interest 
shall be applied or enjoyed by him in a 
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particular manner, he shall be entitled 
to receive and dispose of such interest 
as if there were no such direction, ” 


‘and also section 138 of the Indian Succes- 
sion Act, which runs as follows : 


‘Where a fund is bequeathed absolute- 

ly to or for the benefit of any person, but 
the will contains a direction that it 
shall be applied or enjoyed in a particu- 
lar manner, the legatee shall be entitled 
to receive the fund as if the will had 
contained no such direction.” 


On the strength of the above, T.R. Mani 
wanted this Court to infer that absolute 
‘right has been conferred upon Sivagnana- 
thammal in respect of the suit properties. 
According to him, as per the recitals in 
paragraph 6 of Exhibit A-2 the plaint 
properties were absolutely given to 
Sivagnana and any subsequent 
directions in the will as if the sons of 
Sivagananathammal can enjoy the pro- 
perty, can be ignored as repugment un- 
der the doctrine of repugnancy. 


6. The learned counsel also cited, in 
support of his submission, the decision in 
Govindaraja Pillai v. Mangalam Pillai 
wherein it is observed : 


“ The more difficult question is whether 
the subsequent clause should be deemed 
to be a mere repugnant condition im- 
posed on the estate so created or makes 
the absolute estate primarily granted 
subject to defeasance in the event of the 
contemplated contingency. The dis 
tinction between a repugnant provi- 
sion and a defeasance provision is some- 
times subtle, but the general principle 
of law seems to be that where the inten- 
tion of the donor is to maintain the ab- 
solute estate conferred on the donee but 
he simply adds some restrictions in 
derogation of the incidents of such ab- 
solute ownership, such restrictive clause 
would be repugnant to the absolute 
grant and therefore void...... “a 


I have been taken through Exhibit A-2 
the will dated 12th June, 1931 created by 
Thiruvengadathammal. It is clear from 
paragraph 6 of the will that the suit pro- 
perties have been absolutely given to the 
po SEEE 


1. (1932) 63 M.LJ. 911: 139 1.0. 867: 36 
L.W. 733 : A.I.R. 1933 Mad. 80. 
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sons of Sivagnanathammal with a right t 
Sivagnanathammal to enjoy for life onl 
the income from the properties without i 
any way encumbering the same. Thus, i 
is clear that the argument advanced by 
T.R. Mani as though absolute right has 
been given to Sivagnanathammal and that 
the subsequent direction in the will is 
repugnant, cannot at all be sustained. 


4. T.R. Mani relies upon section 28 of the 
Transfer of Property Act, which is ana- 
logous to section 131 of the Indian Succes- 
sion Act and also cited Sri Subramaniaswamt 
Temple v.RamaswamaiPillat!, and contended 
that the will Exhibit A-2 conferred abso- 
lute right in respect of the suit properties 
in favour of Sivagnanathammal. In view 
of my finding that Exhibit A-2 never crea- 
ted an absolute rightin favour of Sivag- 
nanathammal in respect of the suit pro- 
perties, I do not think it is necessary to 
consider the above provisions of law and 
the case-law. 


8. In Poomalai Ammal v. Subbammal*, cited 
by Thiru T.R. Mani, the learned counsel 
for the appellants, it has been observed: 


“ The intention of the settlor has to be 
ascertained by a reading of the docu 
ment as a whole and if there is any am 
biguity one can look to the circumstan 
ces under which the document came t 
be executed and also, if necessary , to 
the subsequent conduct of the parti 
which might throw some light on th 
intention of the settlor. ” 


In the same very decision, it has also been 
held : 


“The absence of words conferrin 
powers of alienation in the documen 
does not make any difference as the 

are words of sufficient amplitude to con 
fer an absolute estate on the settlee. ” 


Thus, in the light of my above conclusion 
as regards the effect of the recitals in 
Exhibit A-2, the decision in Poomalai 
Ammal v. Subbammal?, supports the case 
es the plaintiff, rather than of the defen- 
ants. 





1. (1950) 1 M.L.J. 300: €3 L.W. 193; AIR. 
1950 P.Q. 32. 
ae (1952) 2 M.L.J. 884 : ALR. 1953 Mad. 
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-9. A-cording to T.R. Mani, as per the 
recitals in Exhibit A-2 the gift is to a class 
of persons, that is, to the sons of Sivag- 
nanathammal and also to the grandsons 
of Sivagnanathammal through her sons; 
and he wanted the Court to infer the above 
from a reading of paragraphs 2 and 6 of 
Exhibit A-2 with special reference to the 
words ‘‘@inGa sewi- corer Qua irt 
sag’? in paragraph 6. 

to. The decision cited by the learned 
counsel reported in Jiban Krishna Das v. 
Jitendra Nath Das, which is a decision of 
the Federal Court of India, clearly states:-- 


“ Now all the authorities agree, that ın 
construing a will the cardinal maxim to 
be observed is that the Court should, in 
all cases, endeavour to ascertain the 
real intention of the testator. The in- 
tention means the intention which the 
will itself by express words or by im- 
plication declares, and the primary duty 
of the Court is to ascertain from the 
language of the entire document what 
the intentions of the testator are.” 


It is clear from the will Exhibit A-2 that 
the intention of the testator is not to create 
absolute right in respect of the suit pro- 
perties in favour of Sivagnanathammal, 
but to create a vested right in favour of 
Surianarayanan Chettiar, Arumugham 
Chettiar and Kasiviswanathan. 


rr. Thiru T. R. Mani, on the basis of 
section 60 (m), Civil Procedure Code, 
contended that the attachment made 
by the plaintiff was ineffective since 
no attachment could be made on 
the expectancy of succession by sur- 
vivorship or other merely contingent 
or possible right or interest. In this con- 
nection he relied on Pestonjee Bhicajee v. 
Anderson?. As I have already observed, 
there is no question of expectancy of suc- 
cession by survivorship or other merely 
contingent or possible right or interest in 
relation to Surianarayanan Chettiar, 
Arumugham Chettiar and Kasiviswana- 
than, On the other hand, a vested right 
was created absolutely on Surianarayana 
Chettiar, Arumugham Chettiar and Kasi- 
viswanathan under Exhibit A-2, itself. 





1. (1949) 1 M.LJ. 628 :62L.W.417: ALR. 
1949 F.C. 64. 
2. (1938) 2 M.L.J.906 : A.LR. 1939 P,Q. 6. 
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I-A. Thiru T. R. Srinivasa Ayyar, 
learned counsel appearing for the res- 
pondent, rightly contended that from 
a reading of Exhibit A-2 the intention 
of the testator is clear and there is 
absolutely no ambiguity in absolute 
right having been created in favour 
of Surianarayanan Chettiar, Arumugham 
Chettiar and Kasiviswanathan and a life- 
interest in favour of Si anathammal. 
The terms of paragraph 6 of the will Exhi- 
bit A-2 are absolutely unambiguous, and 
there is no básis in the contention put forth 
by the learned counsel for the appellants. 
Thiru T. R. Srinivasa Ayyar would 
distinguish the words “urg Quiet 
UBS HIGEHC pew” “occurring in 
paragraph 6 of Exhibit A-2 dnd the 
words “urg fwviu@gsH GAan@sg 
L Gie” occurring in paragraph 8 
of Exhibit A-2, and submitted that 
the above words in paragraph 6 do 
not convey the meaning of conferring 
any right absolutely, while those used 
in paragraph 8, above extracted, con- 
vey the meaning of conferring absolute 
right. I am in complete agreement with 
the interpretation given by Thiru T. R. 
Srinivasa Ayyar. 


12. Thiru T.R. Srinivasa Ayyar also 
brought to my notice that nobody has 
got the sale set aside or questioned the 
sale from the year 1949 and as such it 
is too late for the appellants to agitate 
the matter which has become final 
already. Although this cannot be a legal 

ent, the long silence for over a 
decade only reveals the lack of bona fides 
on the part of the appellants. 


1g- On the above discussion, I find that 
no ground is made out for interference in 
this second appeal, with the concurrent 
findings of the Courts below. 


14. In these circumstances, the second 
appeal is dismissed. No costs. No leave. 


R.S. ———— Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—K. Veeraswami, CF. and Nata- 
rajan, F. 

State of Tamil Nadu, represented 
by the Joint Secretary to the Govern- 
ment, Revenue Department, Mad- 
ras 9 and another Appellants* 


U. 


Hig Holiness Sri-la-Sri Ambalavana 
Pandara Sannadhi A ‘Adhee- 
nakarthar, Thirivaduthurai Adhee- 
nam, Thanjavur District 

.. Respondent. 


Madras Inams (Supplementary) Act (XXXI 
of 1963), section 5 and Madras Act (XXX of 
1963)—Lands notified in 1965 under the Act — 
Determination whether it is minor inam or not 
— Powers of the Tribunal. 


Constitution of India (1950), Article 226. 


Where the jurisdiction of a Tribunal or 
Court is dependent on certain characteris- 
tics, it would be incidental to the jurisdic- 
tion of the Tribunal or Court to find out 
as a preliminary issue whether the ele- 
ments are present in order to assume or 
not to assume jurisdiction to proceed fur- 
ther. Where one party says that the land 
is non-ryotwari and it constitutes a minor 
inam and the other party claims that the 
land is ryotwari, the Tribunal, under sec- 
tion of 5 Act XXXI of 1963 would cer- 
tainly have jurisdiction to decide that issue 
and once the Tribunal decides that the 
land is non-ryotwari the further question 
would arise whether it would be a minor 
inam. The two questions are well within 
the power of the Tribunal to decide under 
section 5. TPara. 2.) 


Article 226 of the Constitution is not sub- 
ject to any limitation as to the jurisdic- 
tion of the High Court. However wide 
the power thereunder is, it is plain in ex- 
ercising that power the High Court would 
not allow the parties to by-pass or circum- 
vent or defeat any of the statutory provi- 
sions providing for other remedies in 
specific cases. [Para. 2.] 


ee 


*W.A, No. 150 of 1973. 9th January, 1975. 
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Appeal under Clause 15 of the Letters 
Patent against the Order of the Honoura- 
ble Justice Palaniswamy dated 25th March, 
1971 and made in the exercise of the Spe- 
cial OriginalJurisdiction of the High Court 
in Writ Petition No. 3795 of 1969 present- 
ed under Article 226 of the Constitution of 
India to issue a writ of certiorari, calling 
for the records connected with the pro- 
ceedings of the 2nd respondent Additional 
Assistant Settlement Officer of Nagercoil 
dated gth November, 1969 published in 
the Tirunelveli District Gazette and quash 
the same in so far as it relates to Mekkarai 
village, Shencottai Taluk, Tirunelveli 
District. 


The Government Pleader, for Appellants. 
S. Gopalan, for Respondent. 


The Judgment of the Court was delivered 
by 

Veeraswami, C.7.—This is an appeal by the 
State from a judgment of Palaniswamy, J., 
which is capable of disposal on a short 
ground, though the learned Judge had 
gone into the merits of the question whe- 
ther the lands notified under Madras Act 
XXX of 1963 constituted minor inams or 
not. He answered that question in the 
negative. The State’s objection based on 
the Madras Inams (Supplementary) Act, 
1963, did not find favour with him which, 
in our opinion and with due respect to the 
learned Judge, was not right. 


2. The Madras Inams (Supplementary) 
Act, 1963, was enacted, as seen from the 
preamble to the Act, to provide for the 
determination of the question whether any: 
non-ryotwari area in the State of Madras 
is or is notan existing inam estate, a part 
village inam estate, a minor inam or a 
whole inam village in Pudukkottai. 
Madras Act XXX of 1963 which deals 
with the abolition of minor inams, did not 
provide for a machinery to decide whe- 
ther an inam is a minor inam to which that 
Act would have application. Madras Act 
XXXI of 1963 which is the Madras Inams 
(Supplementary) Act, 1963, provides for 
the machinery. Section 5 starts with a non 
obstante clause and confers jurisdiction 
upon the Settlement Officer to decide 
whether “ the non-ryotwari” area speci- 
fied in the application is or is not *among 
other things a minor inam. The defi- 


] 


nition section 2 read with the non-obstante 
clause in section 5, shows that section 5 is 
overriding and under the former section 
an existing inam estate shall have the 
same meaning as in clause (4) of section 2 
of the Inam Estates Abolition Act and 
minor inam, as in clause 2 of the Minor 
Inams Abolition Act. The whole ob- 
ject of section 5 is to enable to decide when 
a dispute arises as to the character of the 
land. If it is non-ryotwari, the question 
would be whether it would constitute one 
or the other forms of estates listed in sec- 
tion 5. If it is ryotwari, it would at once 
be clear that it would no: constitute any 
one of those estates in the list. Palani- 
swamy, J., proceeded upon the view that 
section 5 would confine only to non-ryot- 
wari area and, only if on application, sec- 
tion 5 involves such land, a question as to 
whether it constituted the other form of 
estate mentioned therein would arise. We 
are unable to accept this construction. Et 
is a well accepted principle that,where the 
[jurisdiction of a Tribunal or Court is 
dependent on certain characteristics, it 
would be incidental to the jurisdiction 
of the Tribunal to find out asa prelimi- 
nary issue whether the- elements are 
present in order to assume or not to 
assume jurisdiction to proceed fur- 
ther ; where one party says that the land 
is non-ryotwari and it constitutes a minor 
inam and the other party claims, as in 
this case, that the land is ryotwari, the 
Tribunal under section 5 would certainly 
have jurisdiction to decide that issue and, 
once the Tribunal decides that the land 
is non-ryotwari, the further question would 
arise whether, it would be a minor inam. 
These two questions are well within the 
power of the Tribunal under section 5 to 
decide. We cannot subscribe to the view 
that the jurisdiction is confined only where 
the land is admittedly non-ryotwari. To 
take that view, would defeat the very pur- 
pose of the Act. We find that the deci- 
sion of the Tribunal is subject to an appeal 
and a further revision to this Court. The 
decision arrived at by the application of 
the Act is made binding upon the parties; 
vide section 8. Also, the jurisdiction of 
civil and Revenue Courts is barred by 
section 10 to adjudicate upon the ques- 
tions adumbrated therein. Having re- 
gard to the scheme of the Act, we are of 
opinion that .the question whether the 
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notification made in 1965 under’ Madras 
Act XXX of 1963 on the footing that the 
lands were minor inams would have to 
be decided only under the provisions of 
Madras Act XXXI of 1963. It is true tha 
Article 226 is not subject to any limitation! 
as to the jurisdiction of this Court. How- 
ever wide the power thereunder is, itis 
plain that in exercising that power thi 
Court would not allow the parties to b 








3- But in the circumstances of the case 
in order to serve the ends of justice, we 
direct that if the respondent files an appli- 
cation under section 5 within 60 days 
from this date, no question of limitation 
will be permitted to be raised, the appli- 
cation will be taken on file and the Tri- 
bunal will deal with on that basis. In 
disposing of such application, the Tribu- 
nal will not in any way be guided by the 
observations or conclusion of the learned 
Judge expressed in the petition fromwhich 
this appeal arose which we allowed. 


RS. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—C. F. R. Paul, F. 


TEE 


Appeal allowed, 


G. Ambiga Ammal Petitionsr® 


U. 


Selvaraja Mudaliar Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVILI of 1960), section 25— 
Petition for eviction—Petttioner Hindu Reli- 
gious Trust—Revision pending before High 
Court—Notfication by Government—Build- 
ings owned by Religious Trusts and Charttable 
Institutions—. tion from all provisions 
of the Act— Effect of notification. 


In view of the fact that the Government 
acting under statutory power has by its 


*CLR.P. No. 2677 of 1973. 
meat 7 12th February, 1975. 
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notification removed all buildings belong- 
i to religious trusts from the purview 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act, the Court’s jurisdic- 
tion to pass any orders in regard to the 
premises in question under the provisions 
of the Act including section 25, has come 
to an end. (Para. 3.] 


The effect of the notification passed by 
the Government of Tamil Nadu in the 
instant case is that in respect of the pre- 
mises in question, the provisions of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act would no longer apply and 
no order can be passed in respect of such 
a building under any of the provisions 
of the Act including section 25 which 
provides for a revision to the High Court. 


[Para. 4.] 
Cases referred to :— 


Seshadri Aiyangar v. Narayana Nair, (1949) 
2 MLJ. 396: 62 L.W. 627: ALR. 
` 1950 Mad. 106; Mulla v. Godhu, (1970) 
2§.C.R. 129: (1970) 2 S.C.J. 258: ALR. 
1971 S.C. 89. 


Petition under sections 25 of the Madras 
Act XVIII of 1960 and 115 of Act V 
of 1908 praying the High Court to revise 
the Decree of the Court of Small 
Causes (Third Judge) Madras dated 3rd 
March, 1973 and passed in H. R. A. No. 
587 of 1972. (H.R.C. No. 2739 of 
1970) on the file of the Court of Small 
Causes (Eighth Judge) Madras. 


M. S. Venkatarama Iyer and N. C. Ranga- 
swamy, for Petitioner. 


S. Arasappa, for Respondent. 


The Court made following 


Orper.—This revision petition under 
section 25 of the Madras Buildings (Lease 
and Rent Control) Act, 1960 is filed by 
one Ambiga Ammal who is the trustee of 
Sri Pandurangaswami Bhajanai Koil and 
who filed an application before the learned 
Rent Controller under sections 10 (2) (ë), 
ro (2) (fi), (b), 10 (2) (ii) and x0 (2) (0) 
of the Madras Buildings (Lease and Rent 
Control) Act for eviction of the respon- 
dent who is a tenant in respect of a shop 
adjacent to the Sri Pandurangaswami 
Bhajanai Koil, which premises belongs 
to the aforesaid Sri Pandurangaswami 
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Bhajanai Koil. The revision petitioner 
sought the eviction of the tenant on 
the following grounds: (1) that the 
tenant committed wilful default in the 
payment of rent; (2) that the tenant com- 
mitted acts of waste in the premises; 
(3) that he caused nuisance to the occu- 
piers of the other premises; and (4) that 
the tenant had converted the non-resi- 
dential portion into a residential one. 
The tenant refuted those assertions and 
contended that the eviction petition is 
not maintainable, since there was no 
valid notice terminating the tenancy. 
The learned Rent Controller found that 
there was no wilful default in the payment 
of rent and that the tenant did not com- 
mit any act of waste or cause any nuisance 
to the occupiers of the other premises. 
But, he found that the tenant was using 
the premises for a purpose other than the 
one for which it was leased out, inasmuch 
as the premises was let out for non-resi- 
dential purposes, but the tenant was using 
it as a residential one. The learned 
Rent Controller, despite his finding that 
the tenant had used the premises for a 
purpose other than the one for which it 
was leased out,: yet dismissed the peti- 
tion on the ground that no valid notice 
terminating the tenancy was given. On 
appeal by the revision petitioner, the 
Appellate Authority agreed with the find- 
ings of the learned Rent Controller. 
Hence this revision petition. 


a. The only point that has been raised 
in this revision petition is that both the 
Courts below erred in holding that there 
was no valid notice terminating the 
tenancy. On behalf of the revision peti- 
tioner Mr. Venkatarama Iyer endeavoured 
to show that there was a valid notice 
terminating the tenancy inasmuch as the 
notice, the copy of which is Exhibit P-7, 
was sent under certificate of posting pro- 
perly addressed to the tenant and a regis- 
tered notice was also sent in addition to 
the sending of a copy of the notice under 
certificate of posting Mr. Arasappa on 
behalf of the respondent, after refuting the 
arguments addressed by Mr. Venkatarama 
Iyer, raised a new point. He has con- 
tended that in view of G.O.Ms. No. 
1998, Home, dated 12th August, 1974 
passed by the Government of Tamil 
Nadu in exercise of the powers conferred 
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on it by section 29 of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, this revision petition is not main- 
tainable at all, and this Gourt has no 
jurisdiction to pass any orders in regard 
to the premises in question in view of the 
aforesaid Government Order. Section 29 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act empowers the Govern- 
ment to exempt any building or class of 
buildings from all or any of the provisions 
of the Act by means of a notification and 
it is in pursuance of that power, that the 
notification dated 12th August, 1974 in 
G.O.Ms. No. 1998 has been issued, where- 
by the Government has exempted all 
the buildings owned by Hindu, Christian 
and Muslim religious trusts and charitable 
institutions from all the provisions of the 
Act. Admittediy, the premises in ques- 
tion belongs to a Hindu religious trust. 
Therefore after 12th August, 1974, the 
date on which this notification was issued, 
no provisions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act would 
apply to buildings owned by Hindu, 
Christian and Muslim religious trusts and 
charitable institutions. Mr. Arasappa 
therefore contends that this Court cannot 
now pass any order with regard to this 
premises under any of the provisions of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act, in this revision pro- 
ceedings which is under section 25 of 
the Madras Act XX of 1960, since the 
building in question is now removed 
from the purview of all the provisions 
of the Tamil Nadu Buildings (Lease and 
Rent Control) Act including section 25. 
On behalf of Mr. Venkatarama Iyer, 
the learned counsel for the revision peti- 
tioner Mr. N. C. Rangaswamy, argued 
that on the date when this revision peti- 
tion was filed, the revision petitioner had 
the right under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act to file a revision before this Court, 
and that right has not been taken away 
by the issuance of the notification refer- 
red to above, which notificz tion is not to 
take effect retrospectively and that con- 
sequently this Court has jurisdiction to 
pass an order in this revision proceeding 
with regard to the premises in question 
despite the notification. In support for 
this contention, he has cited the decision 
of Balakrishna Aiyar, J., in Seshadri 
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Aiyangar v. Narayana Nair’. That was 
a case where the tenant was unsuccessful 
before the Rent Controller and the Col- 
lector, who, under the Madras House 
Rent Control Order of 1945, was the 
appellate authority, and the tenant pre- 
sented a petition to the Government under 
the provisions of that Order to revise the 
order of the Collector. After the filing 
of that petition before the Government, 
the Madras House Rent Control Order 
of 1945 ceased to be in force, and Madras 
Act XV of 1946 had taken its place. It 
was after the Madras House Rent Control 
Order, had ceased to be in force and 
Madras Act XV of 1946 had taken its 
place that the Government passed orders 
allowing the petition of the tenant. It 
was contended before Balakrishna Aiyar, 
J., that since the source from which the 
Government derived their power had 
dried. up, their order revising the order 
of the Collector after Madras Act XV 
of 1946 had taken the place of the Madras 
House Rent Control Order was incompe- 
tent. Balakrishna Aiyar, J. repelled that 
contention. He has observed that, 


“When what is called a permanent 
Act, that is to say, an Act which is of 
indefinite duration is repealed, section 8 
of the General Clauses Act, 18g1 
(Madras) provides that unless a diffe- 
rent intention appears the repeal shall 
not affect any right, privilege, obliga- 
tion or liability, acquired, accrued or 
‘incurred under any enactment so re- 
o pealed or affect any investigation, 


e legal proceedings or remedy in respect 


of any such right, privilege, obligation, 
liability, penalty, forfeiture or punish- 
ment as aforesaid and any such investi- 
gation, legal proceeding or remedy 
may be instituted or continued or en- 
forced and any such penalty, forfeiture 
or punishment may be imposed as if 
the repealing Act or regulation had 
not been passed. The provision of this 
section will not directly apply when a 
temporary Act expires by efflux of 
time. What is to happen to pending 
proceedings in such a case must depend 
upon the intention of the Legislature, 
and where clear words are not used 


1. (1949) 2 MLJ. 396 : 


62 L.W. 627 = 
A.LR. 1950 Mad. 106. i 


- the intention must be inferred from the 
relevant circumstances. Thus, where 
a temporary Act sets up a special Tri- 
bunal and as the result of the expira- 
tion of Act, the Special ‘Tribunal 
ceases to exist and no clear provision 
is made for continuing pending proceed- 
ings it will be reasonable to infer that 
the intention of the Legislature is that 
such proceeding shall not be con- 
tinued,” 


Balakrishna Aiyar, J., eventually held 
that, 


“Regard being had to the facts that 
the right which the tenant had was a 
vested right, that the authority before 
whom proceedings could be taken to 
enforce that right continued to exist 
and section 18 of Madras Act XV of 
1946 suggests that the intention of the 
Legislature was that all pending pro- 
ceedings should as far as possible be 
saved, it must be found that the deci- 
sion of the Court below was right”. 


3. But, those observations will not apply 
to the case now before me, because this 
is not a case where a temporary Act had 
ceased to exist and had been repealed by a 
permanent Act. This is a case where 
under the statute itself, power was given 
to the Government to exempt any pre- 
mises from the operation of all or any of 
the provisions of the Act. In pursuance of 
that power, the Government had exemps 
ted all buildings belonging to the religious 
trusts and charitable institutions from all 
the provisions of the Act. No doubt, at 
the time when this revision petition was 
filed, the petitioner had the right to file 
@ revision petition under section 25 of 
the Act before this Court. But in view 
of the fact that the Government by its 
notification has removed all buildings 
belonging to religious trusts from the 
purview of the Act, in my view this Court’s 
jurisdiction to pass any orders in regard 
to the premises in question in this case 
which by reason of the aforesaid notifi- 
cation has been exempt from all the pro- 
visions of the Tamil Nadu Buildings 
(Lease and Rent Control) Act including 
section 25, has come to an end. Mr. 
Arasappa has referred to the decision of 
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the Supreme Court in Mulla v: Godhu}, 
That was an appeal preferred by one 
set of pre-emptors against the order of 


-the High Court allowing the rival pre- 


emptor’s appeal by reducing the pre- 
emption money under the Punjab Pre- | 
emption Act (X of 1960). It deprived 
them of their right of pre-emption with 
retrospective effect. That contention was 
upheld by the Supreme Court. 


t The effect of the notification passed 
y the Government of Tamil Nadu men- 
tioned above is that in respect of the 
premises in question, the provisions of 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act would no longer apply 
and no order can be passed in respect of 
such a building under any of the provi- 
sions of the Act including section 25 which 
provides for a revision to this Court. 
Therefore, I find that this Court has no 
jurisdiction now to pass any orders with 
regard to the premises in question and 
consequently, this revision petition has 
to be dismissed and it is dismissed. No 
costs. 


R.S. ——.——Petition dismissed. 


[FULL BENCH] 


IN THE HIGH COURT OF JODI- 
CATURE AT MADRAS. 


Present :—F. Veeraswami,C.7., S. Natarajan 
and S. Mohan, FF. 


Century Flour Mills Ltd... Petitioner" 
v 


S. Suppiah and another .. Respondents. 


and 

P: Govindaswamy 
a. 

S. Suppiah and another .. Respondents. 
Civil Procedure Code (V of 1908), section 151 
—Scope—Company—Canvening of General 
Body Meeting stayed by order of Court—Meet- 
ing held in contravention of order and resolu- 
tions passed—Application te set aside resolu- 
tions—Whether maintainable. 

The inherent powers of the High Court 
under section 151 of the Code of Civil 


Petitioner 








1. (1970) 2 S.C.R. 129 : (1970) 2 S.Q J. 258: 
A.LR. 1971 S.C. 89. 
* C.M.P. Nos. 10347, 10935, 13855 and 13856 of 
1974 in O.8.A. No. 64 of 1974. 11th March, 197 


uj 


Procedure, are wide and are not subject 
to any limitation. Where in violation 
of a stay order or injunction against a 
party, something has been done in dis- 
obedience, it will be the duty of the Court 
as a policy to set the wrong right and not 
allow the perpetuation of the wrong- 
doing. The inherent power will not only 
be available in such a case, but it is 
bound to be exercised in that manner in 


the interests of justice. [Para. 8.] 
Cases referred to : 
Mulraj v. Murti Raghunathji, (1968) 1 


5.G.J. 392: (1967) 3 S.C.R. 84: A.LR. 
1967 S.C. 1386; Manchar Lal v. Seth Hira- 
lal, A.I.R. 19628.C. 527; N. Senapathi v. 
Sri Ambal Mills, (1965) M.L.J. (Crl.) 
696 : I.L.R. (1966) 1 Mad. 143: A.LR. 
1966 Mad. 53; Subodh Gopal v. State of 
Bihar, A.I.R. 1969 Pat. 72; Hari Nandan v. 
S. N. Pandits, A-ILR. 1975 All. 48; State of 
Bihar v. Usha Devi, A-I.R. 1956 Pat. 4553 
Magna v. Rustam, A-I.R. 1963 Raj. 3; 
Pushakkal v. Mahadeva Pattar, 35 M.L.J. 
96: 47 1.C. 778; Balbhaddar v. Balla, 
AIR. 1930 All. 387 (2); Lord Krishna 
Sugar Mills Ltd. v. Abanash Kaur, (1974) 
Comp. Cas. 210. 


Petitions praying that in the circums- 
tances stated therein and in the affidavits 
filed therewith the High Court will he 
pleased to: (1) dismiss O.S. A. No. 64 of 
1974 as having became infructuous (in 
C.M.P. No. 10347 of 1974); (2) declare 
the meeting purported to have been held 
by the Respondent on 14th September, 
1974 in violation of the stay order and 
resolutions passed thereon as void, illegal 
and inoperative (in C.M.P. No. 10935 of 
1974) ;(3) dismiss O.S.A. No. 64 of 1974. as 
not maintainable in law (in C.M.P. No. 
13855 of 1974); and(4) dismiss the C.M.P. 
No. 10935 of 1974 as not maintain- 
able in law (in C.M.P. No. 13856 of 1974) 
in O.S.A. No. 64 of 1974 preferred to 
the High Court under Clause 15 of the 
Letters Patent, against the order of the 
Honourable Mr. Justice Sethuraman, 
dated 11th September, 1974, and made 
in the exercise of the Original Jurisdiction 
of the High Court in Company Petition 
No. 85 of 1974. 


N. Panchapakesa Iyer, Advocate, for Peti- 
tioner in CG. M. P. No. 10347 of 1974 
and for Respondent in C.M.P. No. 
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10935 of 1974, for Anand Dasgupta 
and Sagar, Advocates, for Petitioners in 
C.M.P. No. 13855 and 13856 of 1974. 


The Advocate-General, T. Raghavan and 
T. K. Seshadri, Advocates, for Respon- 
dents in C.M.P. No. 10347 of 1974, 
13855 and 13856 of 1974 and for 
Petitioners in C.M.P. No. 10935 of 
1974- 


The Order of the Court was made by 


Veeraswami, C J.—An extraordinary 
general body meeting of the shareholders 
of the Century Flour Mils Limited, 
Madras, was fixed for 14th September, 
1974- The appellants in the Original 
Side Appeal fad applied under section 
186 of the Companies Act for naming 
an Advocate-Chairman and fixing the 
venue of the meeting. Though it was 
contended that the Court had no power 
to appoint an Advocate-Chairman, the 
learned Judge sitting on the Company 
Side declined to appoint an Advocate on 
the ground that there was no need 
therefor. The appeal is from that order. 
Pending the appeal, a Division Bench of 
this Court by an order dated 1eath 
September, 1974, on a related applica- 
tion, directed that “the convening of the 
General Body Meeting of the Respondent 
herein on 14th September, 1974 be and 
is hereby stayed pending further orders 
on this petition”. A certified copy of 
this order, as we find from the record of 
evidence, was served at the registered 
office of the Gompany on goth September, 
1974. Nevertheless, the meeting as noti- 
fied was allowed to take place the next 
day. An application for contempt was 
taken out in consequence against one of 
the i Directors and another. 
But, on their tendering apology, which 
the Division Bench accepted since it was 
unqualified, the contempt petition was 
closed. 


2. C.M.P. No. 10935 of 1974 has been 
taken out in the form of a Judge’s Sum- 
mons under rule g of the Company 
Court Rules, 1959, read with section 151 
of the Code of Civil Procedure, to declare 
as void, illegal and inoperative the reso- 
lutions passed at the meeting of 14th 
September, 1974. On the other hand, 
an application has been taken out by 
the respondents to dismiss the appeal 
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itself on the ground that it has become 
infructuous since the meeting had already 
taken place. 


3. In the first instance, these matters 
were heard by a Division Bench, to which 
two of us were parties, but because of one 
or two decisions of this Court rendered 
by Division Benches, it was considered 
necessary to refer the matters to a fuller 
Bench and that is how these matters have 
come before us. 


The only question for decision in 
these matters is whether the resolutions 
passed at the meeting on 14th September, 
1974 can validly stand, notwithstanding 
the fact that the meeting was held in 
violation of the inhibitory order aforesaid. 
What the appellants contend is that, 
since the meeting was held in violation of 
the inhibitory order, no wrong-doer 
in respect thereof should be allowed to 
derive any benefit out of his own wrong. 
Alternatively, it is also put that in exer- 
cise of the inherent powers of this Court 
under section 151 of the Code of Civil 
Procedure, this Court, should in such 
circumstances, and in order to meet the 
ends of justice, put back the parties in 
the same position as they had been 
immediately before the order staying the 
proposed meeting was issued. We shall 
first examine whether in such circums- 
tances this Court can invoke its inherent 
power under section 151 of the Code of 
Civil Procedure. 


‘5. Since the matter is not res integra the 
best way to approach the question is 
to refer to the decided cases and in the 
light of it, to come to a conclusion. Cases 
are all agreed that, whether it is a stay 
order, or an injunction, essentially, there 
is no difference between them except that 
in the case of a stay order, it is addressed 
to the Court concerned, and in the other 
to the person inhibited from doing a 
certain thing. There is also no diffe- 
“rence that, so far as Order 39 of the Code 
of Civil Procedure is concerned ,it confers 
only limited powers and would not be of 
assistance in circumstances as in the pre- 
sent case. In Mulraj v. Murti Raghunathyi> 
the Supreme Court observed: 





_ _ 1. (1968) 1 S.G.J. 392 : (1967) 3 S.G.R. 84: 
! ALR. 1967 S.C. 1386. 
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“As we have already indicated, an 
order of stay is as much a prohibitory 
order as an injunction order and unless 
the Court to which it is addressed has 
knowledge of it, it cannot deprive 
that Court of the jurisdiction to pro- 
ceed with the execution before it. 
But there is one difference between 
an order of injunction and an order of 
stay arising out of the fact that an 
injunction order is usually passed 
against a p while a stay order is 
addressed to Court. As the stay 
order is addressed to the Court, as 
soon ag the Court has knowledge of it, it 
must stay its hand; if it does not do so, 
it acts illegally. Therefore in the case 
of a stay order as opposed to an order 
of injunction, as soon as the Court has 
knowledge of it, it must stay its hand 
and further proceedings are illegal, 
but so long as the Court has no know- 
ledge of the stay order, it does not 
lose the jurisdiction to deal with the 
execution which it has under the Code 
of Civil Procedure”. 


It went on to observe that, though the 
Court to which the stay order was ad- 
dressed, when it had no knowledge of the 
stay order, could not be said to be acting 
without jurisdiction in making an order 
contrary to the stay order, nevertheless, 
it is not powerless to undo any possible 
injustice that might have been caused to 
the party in whose favour the stay order 
was passed during the period till the 
Court had knowledge of the stay order. 


e The Supreme Court went on: 


“We are of opinion that section 151 
of the Code of Civil Procedure would 
always be available to the Court execu- 
ting the decree, for in such a case, when 
the stay order is brought to its notice, 
it can always act under section 1 3 
and set aside steps taken between the 
time the stay order was passed and the 
time it was brought to its notice, if that 
is necessary in the ends of justice and 


the party concerned asks it to do so.’* 
On facts, that was a case of stay. 
6. In Manchar Lal v. Seth Hiralal+, the 


view was expressed that section 151 of 
the Code of Civil Procedure, itself said tha 





1. ALR. 1962 S.Q. 527. 
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nothing in the Code should be deemed 
to limit or otherwise affect the inherent 
power of the Court to make orders neces- 
sary for the ends of justice. It, therefore, 
follows that Order 39 of the Code 
of Civil Procedure should not be consi- 
dered as placing any limit on the scope 
of the coherent power under section 151. 
In N. Senapathi v. Sri Ambal Mills1, which 
was quite akin to the circumstances in 
the instant case, a Division Bench consis- 
ting of Anantanarayanan, Officiating 
Chief Justice and Natesan, J. after accep- 
ting the apology and dismissing a petition 
for contempt for violating an injunction 
prohibiting the holding of a meeting, 
observed 3 


“ Most certainly the proceedings of the 
meeting were void, the meeting itself 
having been conducted in disobedience 
of the interim injunction, and that will 
equally apply to the resolution or 
resolutions passed therein. We make 
a record to that effect. This situation 
at law has not been disputed by any of 
the learned counsel.” 


Though the learned Judges did not give 
the reason for their view, we are inclined 
to think, with respect, that the con- 
clusion so drawn is unexceptionable, as 
we shall show presently. 


7. Subodh Gopal v. State of Bihar®?, and 
Hari Nandan v. S. N Pandit®, are cases of 
injunction against parties. In the earlier 
case, a lease deed executed was in viola- 
tion of an injunction. After holding that 
Order 39 did not provide for relief, ° 
the Court was of opinion that, in exercise 
of its inherent power, it could set aside 
the lease deed as it was violative of the in- 
junction order. In Hari Nandan v. S. N. 
Pandit’, a similar view was held and it 
was said that in such circumstances the 
Parties in the interests of justice should be 
put back in the same position as they stood 
prior to the issuance of the order of injunc- 
tion. This is what the Allahabad High 
Court said: 


“So far as F.A.F.O. No.251 of 1972 and 
Civil Revision No. 875 of 1972 are con- 
ee ee eC 
1. (1965) M.LJ. (GrL) 696 : LLR. (1 
1 Mad. i ; ALR 1966 Mad. 53. 22) 
2. ALR. 1969 Pat, 72. 
3. ALR. 1975 AlL 48. 


M LJ—8 
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cerned it may be pointed out that the 
mere fact that the applicants had been 
dispossessed after the interim injunc- 
tion order had been issued would not 
be enough to treat the chapter in regard 
to possession over the house as closed. 
If a person has been dispossessed by wil- 
fully disobeying an order of injunction 
the Court which issued the order of in- 
junction can after considering the cir- 
cumstances of each case and the conduct 
of the parties always pass such an order 
in the ends of justice as would undo 
the wrong done to the party in whose 
favour the order of injunction had been 
issued. The exercise of this inherent 
power vested in the Court is based on 
the principle thatno party can be 
allowed to take advantage of his own 
wrong in spite of the order to the con- 
trary passed by the Court; see State of 
Bihar v. Usha Dei! and Magna v. 
Rustam.® 
8. In our opinion, the inherent power 
of this Court under section 151 of the Code} 
of Civil Procedure are wide and are 
not subject to any limitation. Where i 
violation of a stay order or injunctio 
against a party, something has been don 
in disobedience, it will be the duty of thel 
Court as a policy to set the wrong righ 
and not allow the perpetuation of th 
wrong doing. In our view, the oe 





power will not only be available in such 

case, but it is bound to be exercised i 

that manner in the interest of justice. 
Even apart from section 151, we should, 
observe that, as a matter of judicial 
policy, the Court should guard against 
itself being satisfied in circumstances 
like this by holding that it is powerless 
to undo a wrong done in disobedience 
of the Court’s orders. But in this case 
it is not necessary to go to that extent as 
we hold that the power is available under 
section 151 of the Code of Civil Procedure. 


g- Mr. Panchapakesa Ayyar for the res- 
pondents, however, contends that our 
view as indicated above, would prevail 
only as between the parties in Court, but 
when third parties have acquired rights 
by reason of something happening, 
though it is in contravention or in dis- 
obedience of the orders of Court, the 





1. ALR, 1956 Pat, 455. 
2. ALR. 1963 Raj. 3 
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legal position would be different. He 
says that, since the resolutions had been 
passed at the mecting on 14th September, 
1974, which had vested rights in third par- 
ties it would be beyond the power of this 
Court to make an order, which will have 
the effect of affecting or interfering with 
or setting aside such rights in third parties. 
In our opinion,the question of third parties 
rights being affected does not arise in 
the context. We are concerned with a 
meeting which had been prohibited and 
mot with what happened at the meeting. 
If the meeting held was in violation of the 
‘Court’s order and the parties affected 
approach this Court and ask for relief 
on the ground that what happened at the 
meeting would be destructive of their 
standpoint, this Court on a consideration 
of the entire circumstances’ and facts will 
have to put back the parties in the posi- 
tion where they stood prior to the holding 
of the meeting. That is not to say that, 
in doing so, the Court interferes with third 
parties’ rights. All that this Court would 
‘do in such circumstances is that, since 
- the meeting was prohibited, but all the 
‘same it was held, in violation of the order 
of this Court, it would refuse to recognise 
the holding of the meeting as a legal 
one. Our attention has been invited 
for the respondents to Pushakkal v. Maha- 
deva Paitar!. That was an extreme 
case where a Karnavan was held to 
be liable to repay the debt which 
he had incurred for necessity of the 
tarwad in contravention of an order 


forbidding him from incurring debts., 


"The defence in the suit to enforce the 
debt was that the incurring of the debt 
was in violation of a prohibi order. 
The Court declined to accept the defence. 
It may be seen at once that the justice of 
the case demanded that the Karnavan 
was made liable to the debt, more especial- 
ly when it was incurred for necessity of 
the tarward. In that case, the learned 
Judges confined themselves to a considera- 
tion of Order 39 and their attention 
was not drawn to their inherent power 
under section 151 of the Code of Civil 
Procedure. Even if their powers under 
section 151 had been invoked, in that case 
too, we have no doubt that the Court 
would have come to the same conclusion 


1. 35 MLL.J.96: 47 I.G. 778. 
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because of the exigencies of justice in that 
case. In Balbhaddar v. Balla, the Court 
was concerned with an alienation made 
con to the order of injunction. It 
was no doubt held that the alienation 
could not be held to be invalid. But 
that was solely on the basis of the provi- 
sions of Order g9. Lord Krishna 
Sugar Mills Limited v. Abanash Kaur*, 
which was cited for the respondents, 
was concerned witha different situation 
and we do not think it is of assistance in 
the present case. We are of the view 
that none of these cases cited for the res- 

ndents,which we have referred to above, 
Fadi us to the conclusion that this Court 
cannot legitimately invoke its inherent 
powers in the present circumstances. 


10. Another contention for the respon- 
dents was that the conduct of the appel- 
lants and the circumstances of the case 
showed culpable negligence on their part 
and on that basis they should be regarded 
also as wrong doers and should be preven- 
ted from deriving a benefit out of their 
own wrong conduct. We think that 
this argument is adding insult to injury 
because, having obtained an interim 
order of stay of the meeting, and also 
having served a copy of the order at the 
registered office, they could not be expec- 
ted, as the respondents would have it, to 
attend the meeting and then warn the 
shareholders at the meeting against passing 
any resolution contravening the order of 
this Court. We do not think that there 
is any substance in this contention of the 
respondents. 


11. On the above view of the matter, 
we are of opinion that C.M.P.No.10935 
of 1974 should be allowed. According} 
we declare that the parties are put ba 
in the same position as they stood im- 
mediately prior to the service of the stay 
order of this Court, which means that 
the meeting on 14th September, 1974 
and the resolutions passed at that meeting, 
would have no effect whatsoever. 

12. C.M.Ps.Nos.10347, 13855 and 13856 
of 1974 will stand dismissed. No costs. 
Application No. 10935 af 
1974 allowed; other appli- 
cations dismissed. 





S.J. 


1, ALR. 1930 AU. 387 (2). 
2. (1974) Gom. Cas, 210. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and 
S. Maharajan, JF. 


Rajendrakumar Bhandari.. Appellani* 


2. 
Poosammal and others.. Respondents. 


(A) Transfer of Property Act (IV of 1882), sec- 
tion 43—Estoppel feeding the grant. 


(B) Specific Relief Act (XLVII of 1963), sec- 
tions 13, 17 and 20—" Title free from reasonable 
doubt” —Meaning—Specific performance— 
Decree when can be granted. 


{Q) Madras City Tenants’ Protection Act (IL of 
1922), section 2 (4)—Tenant’s right to 
purchase —_property—Whether creates an 
tnterest in immovable property. a 


In cases of persons who contract to sell 
property, but with no title, the purchaser 
can take advantage of the subsequent 
acquisition of such title by the vendor, 
and the law compels the vendor to convey 
the property, if by a supervening act or 
otherwise his imperfect title or no title 
is perfected. This is the well-known 
principle of feeding the grant by estoppel. 
If third persons are interested, in the 
bargain and if the vendor can compel 
such persons to join in the transfer of such 
property over which he had no title or 
had only an imperfect title, then the 
purchaser can compel the vendor ta 
Procure such concurrence or compel 
such third parties to procure such a 
conveyance. [Pard. 9.) 


The expression “title free from reasonable 
doubt”, is one very much apna- 
logus to the expression ‘marketable 
title” adopted by courts of law while 
interpreting section 55 (2) of the Transfer 
of Property Act. Title cannot be under- 
stood as something equivalent to a 
process involving making of title. In 
order to comvey property the vendor 
should have a present right or interest in 
immovable property which he contracts 
to convey ; a bare expectancy of getting 





*Appeal No. 124 of 1968. 
19th June, 1974 
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such a right in course of time which has 
not reached its end is not the same thing 
as asserting that he is a person having an 
interest in immovable property. A title 
which has not been perfected is no title 
at all. It is established that the question 
of title, if raised in a suit for specific per- 
formance, has to be decided between the 
parties so that they may not be exposed 
to the danger and the extent of a legal 
contest at a future date. In such circum- 
stances, courts in equity are bound to 
pronounce upon the efficacy or otherwise 
of the. title in question except perhaps in 
rare and exceptional cases. Marketable, 
title is one which both in the strict and 
reasonable sense means that the vendor 
would be ina position to force the pro- 
perty concerned on an unwilling purchaser 
under all circumstances. It should be 
shown to be free from and not afflicted 
by doubts. Such doubts, no doubt, ought 
not to be capricious or frivolous doubts, 
but which a court of law would be dis- 
posed to accept as serious or sufficient. 

[Paras. 11, 12 and 13.] 


The exercise of discretion either in the 
matter of grant or refusal of a decree for 
specific performance ought to be made 
judiciously and judicially and as section 
20 (1) of the Specific Relief Act says, it 
ought not to be arbitrarily or unreasonably 
exercised. [Para. 15.] 


No interest in land is to be gained by the 
tenant entitled to the protection of the 
City Tenants Protection Act and it is 
merely a privilege or personal right, 
which is only heritable but not transfer- 
able. There cannot be a right to sell 
right or privilege and a fortiori it follows 
that no suit for specific performance of 
such an agreement of sale of a privilege 
which is personal can be envisaged by a 
court of law. [Para. 14.] 


Case referred to :— 


Natesa Mudaliar v. S.B.K.P.K. Bhajana 
Matam, (1966) 1 M.LJ. 130. 
Appeal against the decree of the City 
Civil Court (III Assistant Judge) Madras 
dated goth October, 1967 and passed in 
Original Suit No.4305 of 1964. 

V. Srinivasan and S. Balasubramanian, for 
Appellant. 
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K. Venkataramani, S.B. Mani, V. Subra- 
maniam and K. V. Jayaraman, for Respon- 
dents. 


ae Judgment of the Court was delivered 
y 


Ramaprasada Rao, J. :—The unsuccessful 
plaintiff in O.S.No.4305 of 1964 on the 
file of the City Civil Gourt, Madras, is 
the appellant. The first defendant isa 
lessee of a piece and parcel of land measu- 
ring 780sq. ft.in R.S. Nos. 35/1 and 32 
in Nungambakkam, Mackay’s Gardens, 
Thousand Lights, Madras. Admittedly 
defendants 2 to 5 are the owners of this 
property. Exhibits A-3. to A-5 evidence 
such a lease of the land in favour of the 
first defendant. It appears that the first 
defendant put up a structure on the land 
so leased out to her by defendants 2 to 5 
and gained an entitlement under the pro- 
visions of the City Tenants Protection 
Act to purchase the land over which the 
superstructure was put up by her, as and 
when she was sought to be evicted by the 
owners. It is common ground that de- 
fendants 2 to 5 filed an ejectment suit, 
No. 35 of 1960, on the file of the Court of 
Small Gauses, Madras, for eviction of the 
first defendant. The first defendant there- 
after, pursuant to her statutory rights 
under the City Tenants Protection Act, 
filed the usual application under section 9 
thereof and obtained the necessary order 
entitling her to purchase the suit land 
from defendants 2 to 5. This appears 
from Exhibit A-r and under the said 
judgment of the Court and the ancilliary 
orders under section g she was enabled to 
purchase the land for a’ sum of Rs. 1,950 
and she was also given the concession of 
paying the same in instalments. It 
appears that the first defendant defaulted 
at one time in the payment of instalments 
but such a delay in the payment of instal- 
ments towards the purchase price was 
condoned by an order of the Court of 
Small Causes under Exhibit A-2, dated 
gist September, 1964. 


2. Whilst things remained so nebulous 
and uncertain, in so far as the title of 
the first defendant to the land in ques- 
tion was concerned, she appears ta have 
entered into an agreement under Exhibit 
A-9, dated 7th November, 1962, in and 
by which she agreed to sell the above 
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piece of land to the plaintiff for a con” 
sideration of Rs. 6,000. The usual terms 
were incorporated in the said agreement. 
It is also equally common ground that, 
pursuant to the said agreement of sale, 
the plaintiff paid a sum of Rs. 100 to the 
first defendant on the date of the agree- 
ment, a sum of Rs. 1,301-2-0 to the credit 
of the ejectment suit No. 35 of 1960 on 
the file of the Court of Small Causes, and 
a further sum of Rs. 1,61.25 towards 
the decree debt of the first defendant. - 
The plaintiff claims that he paid, in 
addition a sum of Rs. 1,070.30 towards 
the sale price. In all, the plaintiff claims 
that he paid a sum of Rs, 2,632.75 and 
was awaiting the completion ot the sale. 
He further alleges that on 21st December, 
1964 the first defendant entered into a 
compromise with the owners, defendants 
z to 5, pursuant to which the first de- 
fendant delivered vacant possession of the 
land to the owners and got sufficient com- 
pensation therefor. It is further alleged 
by the plaintiff that the said compromise 
was a collusive one, that defendants 
2 to 5 knew the rights which the plain- 
tiff had under Exhibit A-g and that de- 
fendants 2 to 5 are equally bound by the 
agreement of sale entered into by the 
first defendant with him. Lastly he 
claims that he was ever ready and willing 


.ta perform his part of the contract to 


obtain the land by paying the balance 
of the purchase price. Hence he prayed 
for a decree for specific performance of 
the agreement covered by Exhibit A-g. 


3. The first defendant’s case, inter alta 
was that the structure erected on the 
land did not belong to her, but was con- 
structed by one Appu Nair, who was 
maintaining her for the past twenty-five 
years. She denied having received the 
sum of Rs. 1,070°30, though she admitted 
the other amounts referred to by the 
plaintiff. She would also allege that she 
was not aware of the contents of Exhibit 
A-g, that she only signed a blank paper 
and that the plaintiff was making use of 
it, and, in that context, she would plead 
that there was no agreement of sale at 
all. She would further allege that there 
were negotiations between Appu Nair 
and defendants 2 to 5 and that finally in 
the ejectment suit already referred to 
there was a compromise between the 
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owners and herself resulting in her sur- 
rendering vacant possession of the land 
on receipt of the requisite and agreed 
compensation. She would say that she 
was ready and willing to pay the plaintiff 
the sum of Rs. 1,562.12 which, according 
to her, was the admitted amount received 
by Appu Nair on her behalf. She would 
legally contend that, even if the agree- 
ment were true, it was not capable of 
specific performance, since she had no 
saleable interest in the property, at the 
time when the agreement was entered 
into, and, as there was no decree passed 
in the ejectment suit and as the plaintiff 
had not obtained title to or a right of 
assignment over the property in her 
favour in a manner known to law, the 
plaintiff was not entitled legally to enforce 
the so-called contract or agreement of 
sale. 


4. Defendants 2 to 5 referred to the 
compromise entered into on aist 
December, 1964 which date was prior to 
the present action for specific performance 
and claimed that the plaintiff was not 
entitled to the relief asked for, as, on the 
‘date of the suit, they were in possession 
-of the property as owners 


5. On the above pleadings the following 
issues were framed: 


1. What are the amounts advanced by 
the plaintiff to the first defendant ? 


2. Is this suit for specific performance 
not maintainable ? 


3. Is this suit barred by res judicata ? 


4. Had the defendants 2 to 5 no knów- 
ledge of the suit agreement between 
the plaintiff and the first defendant ? 


5. Is the suit agreement incapable of 
being specifically performed ? 


6. To what reliefs is the plaintiff 
entitled ? 


6. The learned City Civil Judge found 
that the agreement was true and binding 
on the first defendant and defendants 
z to 5 had no knowledge of Exhibit 
A-g. On the crucial question of law 
arising in this case, he held that the 
plaintiff had no assignable or transferable 
right in the suit property and that under 
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the provisions of the City Tenants Pro- 
tection Act the first defendant as tenant 
had only a personal right to obtain a 
sale of the property from the landlords 
who professed to evict her from the pre- 
mises and on that ground, and relying 
upon certain decisions of the Supreme 
Court and this Court, the learned Judge 
found that the privilege which the first 
defendant could at all secure under the 
Act was not a transferable one. If 
therefore the right bartered for personally 
under Exhibit A-9 is not one which is 
assignable or transferable in the eye of 
law, no decree for specific performance 
could be granted. In that light and in 
his discretion the learned Judge dismissed 
the suit. On issue No. 3 he stated that 
it was not argued before him and so he 
did not render any finding. On issue 
No.1, there is no finding of the learned 
Judge as to what exactly was the amount 
advanced by the plaintiff to the first 
defendant. We, however, consider it 
unnecessary in the instant case, in the 
light of the opinion which we propose 
ta render, to find out what exactly was 
the amount due and payable by the first 
defendant to the plaintiff. It is equally 
unnecessary for us to touch upon issue 
No. 3 relating to res judicata as it was not 
even argued before us. The crucial ques- 
tion for consideration, in this appeal by 
the plaintiff in the suit therefore is whether 
the plaintiff is entitled to a decree for 
specific performance of the agreement 
of sale dated 7th November, 1962 
e (Exhibit A-9). 


7. Learned counsel for the appellant 
urges that the plaintiff is entitled to a 
decree for specific performance, since a 
concluded contract of sale was entered 
into and that, though in point of time on 
the date when the agreement was entered 
into, the first defendant did not have a 
transferable right, she could obtain the 
same by diligently paying off all the 
instalments of purchase price and by 
keeping the contract alive. On the other 
hand, learned counsel for defendants 2 
to 5, who are the real contestants, in this 
appeal, would say that, on the date when 
the suit was filed, the first defendant had 
no right at all in the property and that, 
therefore, in equity the plaintiff was not 
entitled to a decree for specific perfor- 
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mance as against the first defendant 
which would result in hardship to the 
other defendants. In addition, it is 
contended that what was sought to’ be 
sold under Exhibit A-9 was an imperfect 
or inchoate right which had not perfect- 
ed itself into an assignable or transfer- 
able right in a manner known to law 
and that in those circumstances the 
plaintiff is not entitled to the relief asked 
for. It is further contended that at or 
about the time when the agreement was 
entered into, the first defendant did not 
have a marketable title or title free from 
doubt or even any title to the property 
and that in that sense the plaintiff ought 
to be non-suited. 


8. The subject-matter of the suit is 
obviously a bare expectancy of the first 
defendant to get a complete interest 
in the land in question. It is no doubt 
true that she obtained the usual order 
from the Court of Small Causes, when 
she was confronted with the suit in 
ejectment, whereunder her rights to 
obtain a sale of the land were declared. 
That declaration was in the presence of 
defendants 2 to 5. But such a right was 
still in the stream of justiciability which 
was likely to ripen itself into a full fledged 
proprietary right in the 1st defendant and 
which is capable of being assigned or 
transferred or otherwise dealt with only 
by his diligent conformance to the obliga- 
tions to which the first defendant was weld- 
ed inlaw. We have already seen that the 
first defendant defaulted and no one knew 
whether she would have committed a 
second default thereafter as well. On 
the date of the suit, it is not pretended 
that the first defendant had no right 
known to law in the land. When 
Exhibit A-g was drawn up, the subject 
matter therein was an inchoate right 
which was stillin .the arena of judicial 
process and had not reached the ultimate 
destination for its being recognized by 
Courts of law as an interest in land which 
was transferable and assignable. We 
would refer to sections 13 and 17 of the 
Specific Relief Act (XLVII of 1963) 
and section 55 (2) of the Transfer of 
Property Act. Section 13 speaks of the 
rights of a purchaser against a person 
without any title or a person with im- 
perfect title. Section 13 (1) says that 
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where a person contracts to sell, having 
no title or only an imperfect title, the 
purchaser has the rights enumerated 
in the sub-section. Inter alia, one such 
right is that, if the vendor has subse- 
quent to the contract acquired any 
interest in the property, the purchaser 
may compel him to make good the con- 
tract out of such interest. Secondly, 
where the concurrence of other per- 
sons is necessary for validating the title 
and such other persons are bound to 
concur at the request of the vendor, the 
purchaser may compel him to procure 
such concurrence and when a conveyance 
by other persons is necessary to validate 
the title and they are bound to convey 
at the request of the vendor, the purchaser 
may compel him to procure such con- 
veyance. The other rights referred to 
in the sub-section are not necessary for 
the purpose of this case, 


g. It is thus seen that in the case of 
persons who contract to sell the property, 
but with no title, the purchaser can take 
advantage of the subsequent acquisition 
of such title by the vendor, and the law 
compels the vendor to convey the pro- 
perty, if by a supervening act or otherwi 
his imp : 
This is on the well-known principle of 
feeding the grant by estoppel. Again, 
if third persons are interested in the 
bargain and if the vendor can comp 
such persons to join in the transfer of 
such property over which he had no title 
or had only an imperfect title, then the 
purchaser can compel the vendor 
procure such concurrence or compe 
such third parties to procure such 
conveyance. In the instant case it i 
not stated that the vendor, who had no 
title or at any rate had only an imperfect 
title in the nature of the statutory right 
to purchase the property, subsequently 
acquired any better right over the pro- 
so as to convey the totality of the 
rights in the land to the plaintiff as pur- 
chaser. Nor is it urged before us that 
defendants 2 to 5 are obliged to the first 
defendant to join with her in validating 
her title for the purpose of conveyance 
of the property to the purchaser or join. 
in the conveyance which the first defen- 
dant is bound to execute at a future date 
in favour of the purchaser pursuant to 
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the agreement of sale. The two condi- 
tions therefore which are necessary before 
the purchaser can secure the equitable 
remedy of specific performance against 
the vendor and/or third persons are con- 
spicuously absent in the instant case. 
As already stated, the first defendant did 
not subsequently acquire any further 
interest in the property. Defendants 
2 to 5 are not persons who are obliged 
to concur with the vendor in validating 
her title or join in the execution of the 
sale deed in favour of the plaintiff. 


zo. We shall now refer incidentally to 
section 17 which, of course, refers to 
contracts of sale by one who has no title 
to the property, but which cannot be 
specifically enforced in favour of the 
vendor. Section 17 says: 


1x. A contract to sell or let any immo- 
vable property cannot be specifically 
enforced in favour of a vendor or lessor— 


(a) who, knowing himself not to have any 
title to the property, has contracted to 
sell or let the property; 


(b) who, though he entered into the 
contract believing that he had a good 
title to the property, cannot at the time 
fixed by the parties or by the Court for 
the completion of the sale or letting, give 
the purchaser or lessee a title free from 
reasonable doubt. 


The expression “‘title free from reasonable 
doubt” is a pravision which is very much 
analogous to the expression “marketable 
title” adopted by Courts of law while 
interpreting section 55 (2) of the Transfer 
of Property Act. 


12. The immediate question which we 
are bound to consider is what is the 
marketable title or title free from reason- 
able doubt. Title cannot be under- 
stood as something equivalent to a process 
involving making of title. In order to 
convey ‘property the vendor should have 
a present right or interest in immovable 
property which he contracts to convey; 
a bare expectancy of getting such a right 
in course of time which has not reached 
its end is not the same thing as to assert 
that he is a person having an interest in 
immovable property. A title which has 
not been perfected and which cannot 
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rationally be said to be free from doub 
is no title at all. It is established tha 
the question of title, if raised in a sui 
for specific performance, has to be decid 

between the parties so that they may no 
be exposed to the danger and extent of 

legal contest at a future date. In sy 

circumstances, Courts in equity a 

bound to pronounce upon the effica 

or otherwise of the title in question excep 
perhaps in rare and exceptional cases 
The case in question does not present! 
such rare or exceptional circumstances. 
bed first defendant failed once in her 
endeavour to perfect her right to pur- 
chase the property, as she ee in 
the payment of the instalments which she 
had been directed to pay by the Court 
to obtain an indefeasible title to the pro- 
perty under the provisions of the City 
Tenants Protection Act. It is not clear 
from the record whether after aist 
September, 1964. when the delay in 
the payment, of the earlier instalments 
was condoned the first defendant kept up 
her obligation to pay the instalments and. 
kept alive her statutory right to obtain 
possession. The 1st defendant did not 
have a marketable title or a title free 
from doubt over the land. On the other 
hand, it is not disputed before us that on 
21st December, 1964 the first defendant 
surrendered possession of the land to the 
owners. That would mean that there 
was a definite snapping in the chain of 
causation which thwarted the incomplete 
statutory right possessed by the first 
defendant to obtain the property under 
the provisions of the City Tenants Pro- 
tection Act and resulted in a complete 
giving up of that right by an overt act 
on the part of the first defendant when. 
she compromised with the owners and 
surrendered possession. The finding of 
the Court below, with which we agree, 
is that defendants 2 to 5 cannot at all 
be imputed with knowledge of Exhibit 
A-9. Thereis no convincing reason for 
us to hold that they had anything to 
do with Exhibit A-g or its contents. 
There could therefore have been no 
collusion between the first defendant and 
defendants 2 to 5 as alleged by the plain- 
tiff. The plaintiff himself does not dis- 
pute that there has been a surrender of 
the land by the first defendant in favour 
of defendants 2 to 5. That was done 
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prior to the suit, but after the agreement. 
‘As we said, the agreement, to convey 
-was only in respect of a right which had 
not fruitioned into a transferable or 
assignable right. Before the plaintiff 
came to Court, the first defendant did not 
have any interest in the land, as she had 
surrendered vacant possession of it to 
defendants 2 to 5. The vendee in his 
turn lost his right to ask for specific per- 
formance of the contract. It is in these 
‘circumstances that we should consider 
whether the- plaintiff, though formally 
ready and willing to perform his part of 
the bargain under Exhibit A-9, is entitled 


to specific performance. 


13. We have already referred to sections 
13 and 17 of the Specific Relief Act. 
Under no circumstances the plaintiff has 
cor had on the date of the suit any equit- 
able right to claim the equitable relief of 
specific performance. Therefore, the 
question whether the first defendant’s title 
to the land in question was free from 
reasonable doubt or whether the first 
defendant had a marketable title sinks 
into insignificance so far as this case is 
concerned. But, in order to make it 
complete, we may express the view that at 
no point of time did the first defendant 
have any marketable title or any title 
which was free from doubt. As the 
records disclose that the first defendant 
herself committed default, we have already 
observed that the possibility of a second 
default could not be ignored. If the 
first defendant committed a second default, 
she would lose her statutory right to 
purchase the property. It is in this 
sense that the first defendant’s right, 
which is the subject-matter of this action, 
cannot be characterised as an interest 
in immovable property over which she 
could be said to have a marketable title 
or title free from reasonable doubt. 
Marketable title is one which both in 
(the strict and reasonable sense means 
that the vendor would be in a position to 
force the property concerned on an un- 
willing purchaser under all circumstances. 
It should be shown to be free from and 
not afflicted by doubts. Such doubts, no 
doubt, ought not to be capricious or 
frivolous doubts, but which a Court of 
law would be disposed to accept as serious 
or sufficient. If, therefore, the first- 
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defendant had no title or, in any event, 
had no marketable title or a title free 
from reasonable doubt, it follows that 
the plaintiff is not entitled to specific per- 
formance, as a matter of right. 


14- The subject can also be viewed 
froma different perspective. Under section 
2 (4) of the City Tenants Protection Act 
a ‘tenant’ in relation to any land includes, 
under sub-clause (c) of clause (ii) the 
heirs of such a person. Considering 
the quantity and quality of this statutory 
right the Supreme Court and this Court 
have taken the view that such a right is 
not a right over property. In fact, the Sup- 
reme Caurt has strongly expressed that 
the fact that such a right stems from a 
statute cannot expand its contents or make 
it any the less a non-proprietary right. 
Again in Matesa Mudaliar v. S.B.K.P.K. 
Bhajana Matam1, this Court has held 
that what is acquired by the tenant under 
the provisions of the City Tenants Pro- 
tection Act is not any vested interest in 
the land, but only an option to purchase 
the land by reason of the beneficial 
provisions thereof, and characterised it 
as a privilege conferred on the tenant by 
the Act. The learned Judges further 
held that, being such a right to purchase 
the property, it did not create any interest 
in immovable property. What is, 
however, necessary is to find out, whether 
such a right, which does not create any 
interest in immovable property, is assign- 
able or can be made the subject-matter 
of a bargain under an agreement of sale. 
We think that it cannot be done. As no 
interest in land is to be gained by the 
tenant entitled to the protection of th 

City Tenants Protection Act, and as it 
is merely a privilege or personal righ 

which is only heritable, but not trans- 
ferable, we are of the view that there can- 
not be a right to sell that right or privilege, 
and a fortiori it follows that no suit for 
specific performance of such an agreemen 

of sale of a privilege which is personal can 
be envisaged by a Court of law. 


15. Lastly we are also of the view that 
we are not inclined to exercise our dis- 
cretion under section 20 of the Specific 
Relief Act, as, in our view, the plaintiff 
is not entitled to the equitable relief 
Wee SS ee ee 


‘1. (1966) 1 M.L.J. 130. 
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asked for. The exercise of discretion 


either in the matter of grant or refusal of 
decrees for specific performance ought to 
be made judiciously and judicially, and, 
as section 20 (1) says, it ought not to be 
arbitrarily or unreasonably exercised. 
In the instant case, we have already 
referred to the most important fact that 
on the date when the suit was filed for the 
grant of a decree for specific performance, 
the first defendant had already surrender- 
ed possession of the land and she had 
no interest, either personal or otherwise, 
in the land. Again, it has to be borne 
in mind that the first defendant, who is 
only a lessee, has an inherent right to 
surrender the lease-hold right or interest, 
and even the plaintiff cannot prevent or 
in any way obstruct her from doing so. 
If, therefore, on the date of the suit 
the first defendant, by an acceptable act, 
surrendered her rights, whatever they 
were, in the land, then it would be most 
harsh to grant a decree for specific per- 
formance of an agreement of sale of a 
Property which had become the property 
of third parties. By such a grant defen- 
dants 2 to 5 would be seriously prejudiced. 
We would be granting a decree for specific 
performance of an agreement of sale 
against 4 party or person who had neither 
knowledge nor was a party to the contract 
of sale. That would be most inequitous, 
besides being unjust. We are thercfore 
of the view that under section 20 of the 
Specific Relief Act,we are not inclined to 
exercise our discretion to grant the equit- 
able relief of specific performance to 
which, for all the reasons stated above, 
the plaintiff is not entitled. 


16. The appeal therefore fails and it is 
accordingly dismissed with costs. 


R.S. Appeal 
dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PResent:—T. Ramaprasada Rao and S. 
Ratnavel Pandian, J7. 


Khivraj Chordia and others 
Appellanis* 


v. 


Esso Standard Eastern Inc. 
Respondent. 


(A) Interpretation—Interpretation of written 
documents—Liberal construction to be 
adopted. 


(B) Contract Act (IX of 1872), section 29. 


It is fundamental that notwithstanding 
the restrictions and qualifications imposed 
by operation of technical rules, a liberal 
construction of written documents is to 
be made, because of the simplicity of the 
laity, and with a view to carry out the 
intention of the parties and uphold the 
document. It is also well-established 
that words used in written instruments 
ought to be made subservient not con- 
trary to the intention of the parties. It 
is necessary in such circumstances, to 
find the real import of the situation by 
the use of the prescribed yardstick under 
the contract itself and render justice to 
the parties. The well-known maxim is 
aequam et bonum est lex legum, which 
means that which is equal and good is 
the law of laws. It would be the duty of 

e Courts to interpret liberally written 
instruments with reference to the inten- 
tion of parties and far from avoiding an 
instrument, should attempt to further 
the intention of the parties by adopting 
the instrument and thus doing substantial 
justice between the parties. Zia Scriptum 
est , is the first principle of interpretation 
of documents. But to this, a necessary 
corollary is always annexed with a rider 
compelling parties or Courts, if they are 
called upon to interpret an instrument, 
to bear in mind not only the script of 
the instrument, but also the sententia, 
that is the intention of the parties, as 
inhered in the instrument itself. 


[Paras. 5, 8 and 13.} 











* Appeal Nos. 498 and 499 of 190. 
29th November, 1974, 
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‘Appeals against the decree of the Third 
Assistant Judge, City Civil Court, Madras, 
dated and April, 1970 and passed in 
Original Suit Nos. 98 of 1970 and 2434 of 
1969. 

C. S Prakasa Rao and V. A. Sadagopan, 
for Appellant. 


Miss Fanakt Krishnan, for Respondent. 


The Judgment of the Court was delivered 
by . ` 

Ramaprasada Rao, J.—The plaintiffs in 
O.S. No. 2434 of 1969 and the defendants e 
in O.S. No. 98 of 1970 on the file of the 
City Givil Court, Madras, are the appel- 
lants in both the appeals. The appel- 
lants shall‘be hereinatter' referred to as 
Khivraj Chordia. The respondents in 
both the appeals are Esso Standard 
Eastern Inc., hereinafter referred to as 
Esso. They were the defendants in 
O.S. No. 2434 of 1969 and the plaintifis 
in O.S. No. 98 of 1970. Khivraj filed 
a suit for recovery of vacant possession of 
the suit site from Esso on the foot that 
the period of lease granted to them under 
Exhibit A-1, dated 16th January, 1959 
has expired by e‘flux of time and that 
Esso was no longer entitled either under 
law or by contract to remain in possession 
of the suit site in the absence of a renewal 
of the lease as contemplated therein. 
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The prior correspondence between the 
parties such as Exhibits A-2 to A-7, dis- 
close the mind of Khivraj Chordia to 
obtain vacant possession of the site, 
which Esso resisted on the ground that 
under the terms of the lease-deed Exhibit 
A-1 and in particular under Clause 3 (d) 
of the same, they were entitled to be in 
possession of the same and that they were 
not liable to be evicted. In answer to 
the suit for possession Esso filed a repli- 
catory suit O.S. No. 98 of 1970 seeking 
for specific performance of the contract 
to renew the lease under the terms of 
Exhibit A-1 for a further period of 10 
years commencing from rst February, 
1969. Esso’s main contention is that 
clause 3 (d) of the lease reflects ‘‘certain’’ 
terms, which would compel Khivraj 
Chordia to cause a renewal of the lease 
in accordance with the tenor of the terms 
therein and the mere circumstance that 
Khivraj and Esso would not mutually 
agree to a just rent to be paid by Esso 
during the extended period of the lease 
sought to be demised would not compel 
them to surrender vacant possession. 
Thus, Khivraj Chordia’s suit for eviction 
was countered by a suit for specific per- 
formance by Esso. These two suits were 
tried together and a common judgment 
was rendered by the Court below, who 
framed the following issues for trial. 


O.S. No. 2434 of 1969 : 


1. Whether the plaintiffs are entitled 
to recover vacant possession of the suit 
property from the defendant ? 


2. Whether the plaintiffs are estopped 
from claiming possession of the demised 
premises except in accordance with the 
terms of the lease agreement dated 16th 
January, 1969 ? 

3. Whether clause 3 (d) of the lease 
deed by and under which the option 
to renew the lease is sought to be exercised 
is vague, inoperative and unenforceahle ? 


4. To what relief, if any are the plain- 
tiffs entitled ? 


O.S. No. 98 of 1970. 
1. Whether the clause for renewal in 


the lease deed is void and inoperative 
due to vagueness ? 
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2. Whether the defendants are liable 
to grant a renewal of the lease as claimed 
by the plaintiffs and if so what are the 
terms on which the renewal is to be 
granted ? 


3. Whether the clause for renewal can- 
not be enforced for want of mutuality ? 


4. What relief are the parties entitled 
to? 


The learned Judge after interpreting the 
particular recital and covenant in Exhibit 
A-r came to the conclusion that the suit 
for possession filed by Khivraj Chordia 
deserved a dismissal and that of the Esso 
for specific performance merited a decree. 
In the result, he dismissed O.S. No. 2434 
of 1969 and decreed O.S. No. 98 of 1970 
declaring that a rent of Rs. 2,000 per 
month is the fair and reasonable rent, 
which in the circumstances, Esso should 
pay to Khivraj Chordia and directed 
the latter to specifically perform the 
contract of lease by entering into lease 
with Esso for a period of 10 years com- 
mencing from 1st February, 1969 in 
respect of the suit site and made it clear 
that the other terms and conditions, 
other than clause 3 (d) as contained in 
Exhibit A-ı should be incorporated in 
the new lease deed to be executed as 
between the parties. He decreed the 
suit for specific performance with costs, 
but dismissed the suit for eviction with- 
out costs. As against this, the present 
two appeals have been filed. 


a. A.S. No. 498 of 1970 is a regular 
appeal against the judgment and decree 
in O.S. No. 98 of 1970 and A.S. No. 499 
of 1970 is the appeal against the judgment 
and decree of the Court below in O.S 
No. 2434 of 1969. 


3 Mr. V. K.  Thiruvenkatachari, 
appearing for Khivraj Chordia, after 
referring to clause 3 (d) of Exhibit A-1, 
which is the only clause, which has to 
be interpreted in these appeals, contends 
that the covenant for renewal is condi- 
tioned by the fixation of a rent, which is 
to be mutually agreed to between the 
parties having due regard to the rents 
prevailing in the same locality and that 
such a condition is an uncertain one 
within the meaning of section 29 of the 
Indian Contract Act and as all contracts, 


which are uncertain or whose terms can 
not be made certain, are void in the eye 
of law, the decree for specific performance 
asked for by Esso ought not to be granted. 
and the relief for eviction prayed by 
Khivraj ought to have been given by the 
Court below. Mr. Dulipsingh, appearing 
for Esso on the other hand, would say 
that clause 3 (d) is not so very ambi- 
guous or ambulatory as to make the 
covenant projected therein as an un- 
certain one or a condition which could not 
be made certain by exercise of a reason- 
able mind to find out the real intention 
between the parties. According to him 
the clause as to fixation of rent provides 
the yardstick by which a just rent could 
be agreed to between the parties and as 
the means to achieve that end is also 
contained in the said clause, it could be 
made certain by an easy process and as 
Khivraj was avoiding the adoption of 
such an agreed process to arrive at the 
equitable rent, he was avoiding the per- 
formance of the contract and that, there- 
fore, the Esso’s suit for Specific per- 
formance has rightly been decreed. 


4. It is in the light of the above respec- 
tive contentions, the subject-matter has 
to be viewed and adjudicated upon. 


5. It is not in dispute that on 16th 
January, 1959 the Standard Vacuum 
Oil Qompany (the predecessors of Esso) 
entered into a lease-deed with the Madras 
Club, which was again the predecessors- 
ein-interest of Khivraj Chordia, in so 
far as the suit property is concerned, 
whereunder Esso was itted to occupy 
the suit property, which was a piece and 
parcel of land measuring about 150’ x 100" 
on Mount Road, for a period of ro years 
paying the agreed rent of Rs. 1,250 
per month. Inter alia the lease deed 
contained a clause for renewal of the 
lease. This clause 3 (d) runs as follows: 


“That the landlord will on the written 
request of the tenant made 2 calendar 
months before the expiry of the term 
hereby created and if there shall not at 
the time of such request be any existing 
breach or non-observance of any of the 
covenants on the part of the tenant here- 
in before contained grant to it a lease of 
the demised premises for the further 
term of ten years from the expiration of 
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the said term containing like covenants 
and provisos as are herein contained 
and at a rent to be mutually agreed 
between the parties hereto due regard 
being paid to rents then prevailing in 
the same locality”. 


While interpreting the tenor, text, inten- 
tion and the meaning of this clause, con- 
troversies arose between the partics. It 
is fundamental that notwithstanding the 
restrictions and qualifications imposed 
by operation of technical rules, a liberal 
construction of written documents is to 
be made, because of the simplicity of the 
laity, and with a view to carry out the 
intention of the parties and uphold the 

ocument. It is also well established 
that words used in written instruments 
ought to be made subservient, not con- 
trary to the intention of the parties. 
Taking Exhibit A-1 as a whole and plac- 
ing ourselves in the arm-chair of the 
respective parties at the time when. the 
original lease deed was forged as between 
themselves, it would not he difficult for 
us to cut through the cobweb of expres- 
sion, and find the real intention between 
‘the parties. When the clause for renewal 
was incorporated in the lease deed, the 
parties expected and agreed as between 
themselves that such a clause should 
ordinarily be given effect to. If the 
modus operandi for achieving the ultimate 
result of renewing the lease is clear and 
explicit and if the working rule agreed to 
is capable of being made certain and unde 
the guidelines prescribed in the written 
instrument (in particular, under clause 3 
(d) of Exhibit A-1) substantial justice 
could be advanced by implementing the 
true intent of the parties, then the Courts 
ought not to be chary to avoid the inst- 
rument on one or the other rule of tech- 
nicality. As law and application of law 
is always understood as the dictate of 
reason and it cannot be wanting in dis- 
pensing justice, it is necessary, in such 
circumstances, to find the real import of 
the situation by the use of the prescribed 
yardstick under the contract itcelf and 
render justice to the parties. The well- 
known maxim is aequam et bonum est lex 
legum, which means that which is equal 
and good is the law of laws. It is in 
this framework of such well accepted 
legal and equitable principles, the rights 
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and liabilities of the parties in this liti- 
gation have to be adjudged. 


6. Clause 3 (d) read in the context in 
which it appears ex facie reflects the clear 
and unequivocal mind of the parties 
that Khivraj, should grant a lease of the 
demised property for a period of ten 
years from the expiration of the first 
term under similar covenants and pro- 
visos contained therein provided that 
Esso should make a request to that effect 
two calendar months before the expiry 
of the first term. Thereafter, conjunc- 
tively the most di-puted clause is intro- 
duced. The rent payable by Esso for 
the extended period shall be mutually 
agreed upon between the parties hereto, 
due regard being had to rents then pre- 
vailing in the same locality. The man- 
date which could be culled out from 
the last facet of the covenant is that the 
parties shall mutually agree for the pay- 
ment and acceptance of the rent, which 
rent has to be fixed with reference to ‘the 
rents prevailing in the locality. It can- 
not be said that the rents prevailing in 
the locality for similar properties cannot 
be found or deciphered. It cannot 
equally be said that after such an enquiry 
into tbe reasonable rent, it would be 
impossible for the parties to agree upon 
that just resultant of that enquiry as 
the rent payable’ by one to the other. 
If the covenant is attacked on the ground 
that it is uncertain, then it should be 
ex facie uncertain or it is incapable of being 
made certain. As the measure to be 
adopted for the fixation of a rent is indi- 
cated in the special , covenant under 
consideration, the only aspect, which 
would arise for consideration, would be, 
whether the said yardstick or measure is 
so very ambiguous, ambulatory and 
uncertain so that no possible result can 
be achieved by the adoption of such 
prescribed means as agreed to between 
the parties. It cannot be said that in 
the instant case it would be impossible 
or difficult to fix the rent, which ultimately 
could be justly characterised as the fair 
rent payable by Esso after due adoption 
of the means prescribed under the clause. 
As the legitimate adoption of the formula 
can lead to a just result, we are of the view 
that there is no ambiguity in clause 3 (d) 
and, in any event, it cannot be said that 
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the agreement between the parties can- 
not be made certain by invoking the 
agreed process in the very clause. 


7. Mr. V. K. Thiruvenkatachari, relying 
on section 29 of the Indian Contract Act, 
which runs: 


“Agreements, the meaning of which 
is‘nat certain, or capable of being 
made certain, are void.” 


says that the covenant in clause 3 (d) 
of Exhibit A-1 is not capable of being 
made certain. After prefacing his argu- 
ment that a resort to English law is not 
justified for deciding a question arising 
on an Indian statute, unless it is such that 
it cannot be reasonably understood with- 
out such assistance, (Vide State of West 
Bengal v. M/s. B. K. Mondal, the learned 
counsel referred to the well-known maxim 
certum est quod certum reddi potest which 
‘means that is sufficiently certain which 
can be made certain and says that there 
is no sufficient hypothesis or guideline 
in clause 3 (d) of Exhibit A-1 to arrive 
at a certain rent, which is to be paid by 
Esso to. Khivraj Chordia for the extended 
period. Strong reliance is placed upon 
the decisions in Koouru Kalappa Devara v. 
Kumar Krishna Mitter and another*, and 
Hitkarint Sabha v. Jabalpur Corporation®, 
and Hem Chandra Choudary v. Ajudhya 
Bala Choudary and others*. 


8. In Kovuru Kalappa Devara v. Kumar 
Krishna Mitter and another*, a division 
Bench of our Court, with reference toe 
section 29 of the Contract Act interpreted 
the provision in an agreement “to pay 
a certain sum after deductions as would 
be agreed upon”. The learned Judges 
held that the expression “‘after deductions 
as would be agreed upon” rendered the 
document vague and that the claim was 
unenforceable because of section 29 of the 
Contract Act. That was a case where 
the agreement did not provide for the 
working methoa by which the deductions 
could be agreed upon. The word 
“deductions? was left as vague as it 





gy (1962) 1 SGR. (Supp.) 876 : ALR. 1962 
779. 
(1944) 2 MLJ. 


2. 25 : ILL.R. (1945) Mad. 
521 : A.I.R. 1945 Mad. 10. 

3. AIR. 1961 M.P. 324. 

4, ATR- 1961 Assam 43, 
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could ever be. It was in those circum- 
stances, King, J., speaking for the Bench, 
said that the Court was not called upon 
to decide between conflicting claims put 
in by both sides as to the meaning of a 
document, since it was so vaguely expres- 
sed. In Hitkarini Sabha v. Jabalpur Cor- 
poration’, the clause which came up for 
consideration was in these terms. In 
that case the lease deed contained a 
covenant of renewal entitling the lessee 
for it,’ “on such terms and conditions as 
may be agreed”. The learned Judges 
interpreting the said clause held that the 
clause was uncertain and vague and 
cannot be the basis of a valid contract for 
renewal of the lease. In that very 
decision, the learned Judges expressed 
this as follows: 


“Normally in a covenant for renewal 
there is an express agreement that the 
lease would be continued on the same 
terms and conditions subject to a reser- 
vation that the rent may be enhanced 
under certain circumstances”. 


Having referred ta such a normal situa- 
tion, the learned Judges observed’ that 
as all the terms and conditions under 
which the rent has to be fixed have 
been left to the agreement of parties 
which may not take place at all they held 
that the clause for renewal was unenforce- 
able because of its uncertainty. Here 
again we find that there was no measure 
by which the parties intended to work 
out their respective rights and obligations 
but left it to be arrived at on a future 
agreement which might or might not take 
place. That is not the case in the appeals 
under consideration. The decisions cited 
by the learned counsel for the appellants 
Obviously make a marked distinction 
between the line of cases where the parties 
fixed the measure by which they could 
agree to a particular thing being done and 
which would be the sine qua non for the 
renewal of a lease and the other cases 
where no such guidelines or hypothesis 
were fixed but such an agreement as to 
rent etc. for the extended period was 
left uncertain, besides being vague. 
Only in ths former cases ana not in the 
latter it appears to us that section 29 
would be inapplicable. We have already 





J. ALR 1961 M.P. 324, 
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made it clear that it would be the duty of 
Courts to interpret liberally written 
‘nstruments with reference to the inten- 
tion of parties and far from avoiding an 
instrument, should attempt to further 

e intention of the parties by adopting 
the instrument and thus doing substan- 
ial justice between the parties. 


9. Countering the above contentions, 
Mr. Dulip Singh stresses on the language 
of section 29 of the Act and on the 
strength of decided cases, urges that the 
clause under consideration is one, which 
could be worked to certainty and thus 
made certain and even if the process to 
reach the end requires the aid of Court 
for its determination, it cannot be said 
that the renewal clause has to be ignored 
and held to be void on the ground of 
imcertainty. He also rightly invited our 
attention to the fact that the suit for 
specific performance laid by him is the 
pro course to be adopted. In fact, 
his contention is that the suit for specific 
performance, which was filed as an answer 
to the suit in ejectment, was only by way 
of abundant caution and that he was 
entitled to raise such rights inhered in 
Esso as a defence in the suit for eject- 
ment. He relied upon the observations 
of the Punjab High Court in Jai Ram v. 
Hari Singh’, with which we are in res- 
pectful agreement. The Court said: 


“Ifa person entitled to obtain possession 
by a suit for specific performance is 
already in possession of the property 
and is sought to be ejected by the other 
party to the covenant which is suggested 
to be specifically enforceable it may not 
be fair to direct the person in possession 
to filea suit for enforcing his rights and 
denying him the liberty of claiming 
to continue in possession as a defence 

_ in a suit for ejectment in exercise of the 
same right”. 


As, according to the learned counsel 
the rights projected under clause 3 (d) 
of Exhibit A-1 are enforceable and are 
not to be ignored as void for being un- 
certain, the suit for specific performance 
has been well laid. We agree with this 
contention. But the more important 
point is, whether the covenants in the 
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renewal clause are such that it could be 
made certain by the adoption of the 
working rule indicated therein. 


1o. In New Beerbhoom Coal Company v. 
Bularam Mahata! the Court was inter- 
preting a clause, which is, though not 
in pari materia, very similar to the clause 
in the instant case. There, the relevant 
portion of the clause read as follows: 


“Tf you take possession, according to 
your requirements, of extra land over 
and above this patta, we shall settle 
such land with you at a proper rate. 
There at we shall make no objection.” 


Interpreting this clause, Their Lordships 
expressed the view: 


“They cannot think that in the present 
case the Gourt, upon a proper inquiry, 
would have been unable to determine 
it. There might have been consider- 
able difficulty in fixing the rate: but 
difficulties often occur in determining 
what is a reasonable price or a reason- 
able rate, or in fixing the amount of 
damages which a man has sustained 
under particular circumstances. These 
are difficulties which the Court is 
bound to overcome”. 


This case is an authority for the proposi- 
tion that a contract to grant a patta at 
a proper rate was not void for uncertainty, 
as upon a proper enquiry, the Court 

* would be in a position to determine what 
is a proper and reasonable rent. 


mz. In Sree Sankarachari Swamiar v. 
Varada Pillai?, there was a clause in a 
patta, which provided that in the event 
of the tenant raising wet cultivation on 
dry land with Sircar water, he should pay 
increased rent according to the rent of the 
neighbouring wet lands. A Division Bench 
of our Court held that such a clause was 
not bad for indefiniteness. Subramania 
Ayyar, J., speaking for the Bench express- 
ed that in such cases the Courts had to 
decide the question as to what is fair and 
proper and said: 


1. (1879) 1.A.107 :LL.R. 5 Gal.972 (P.Q.) : 


7 PLR. 247. 
2. (1904) LL.R. 27 Mad. 332, 
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“And it is scarcely necessary to say 
that in determining objections founded 
on the alleged uncertainty of a term in 
a contract, the test to be applied would 
be not whether the term is in itself 
certain but whether it is capable of 
being made certain. Id certum est 
quod reddi certum potest.” 


Secretary of State for India in Council v. 
Volkart Brothers! is the nearest case on the 
point. In that case, a difference of 
opinion ‘was expressed as between 
Krishnan, J. and Venkatasubba Rao, J. 
and on a reference under section 98 Code 
of Civil Procedure, Coutts Trotter, Chief 
Justice, agreed with Venkatasubba Rao, J. 
and held that the covenant for renewal 
in that case was not uncertain. The 
relevant portion of the clause read: 


“Upon such terms and conditions as 
shall be judged reasonable”. 


Krishnan, J. while recording his note of 
dissent with Venkatasubba Rao, J. 
would observe: 


“No doubt where there is a term to 
pay a “reasonable” rent or a ‘fair’ 
or ‘proper’ rate or to hold on ‘ usual 
terms and conditions’ the contract 
could be made certain by taking evi- 
dence and it could therefore be 
enforced”. 


But, however, he was inclined to hold 
that the clause “upon such terms and 
conditions as shall be judged reasonable”, 
was bad for uncertainty. Venkatasubba 
Rao, J. on the other hand, relying on the 
decision in Mew Beerbhoom Coal Company v. 
Bularam Mahata*, said that with a little 
effort on the part of the Court, the bar- 
gain between the parties could be made 
certain, This view found favour with 
Coutts Trotter, Chief Justice. In the 
words of the learned Chief Justice “if 
all that is left at large is something readily 
determinable on the materials afforded 
by the contract, then the Court is not 
precluded from interfering because some- 
thing is left open. 


1. (1927) LL.R. 50 Mad. 595 : 52 M.L.J. 443 : 
A.LR. 1927 Mad. 513. 
2. (1880) I.L.R. 5 Cal. 932. 
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12. To a similar effect is the ratio in 
H. V. Rajan v. C. N. Gopal?. The relevant 
clause there, was that the lessees shall 
have the option of five years but subject 
only to Sak terms and conditions as may 
be mutually agreed upon. Hegde, J., 
as he then was, spoke for the Bench and 
said that the Courts will be’ reluctant 
to ignore that clause on the ground that 
it is vague unless on a reasonable con- 
struction no meaning can be attached to 
it. He went on to say : 


“Even if we agree with the plaintiff’s 
contention that the renewal provided 
is dependent on the agreement between 
the parties on other terms, on the basis 
of decided cases, we have no hesitation 
in reading that clause as providing 
for an agreement between the parties 
on terms reasonable. If the parties 
are at variance as to those terms then 
the Courts will step in”. 


He also relied upon the dicta of the Privy 
Council in New Beerbhoom Goul Company v. 
Bularam Mahata’. 


1g. Finally, the Supreme Court in 
D. T. Mangalmurti v. State of Bombay?, 
considered „a covenant in a renewal 


clause oe “subject to. such fair and 
equitable ancement as lessor shall 
determine”. Though prima facie the lessor 


had the option ta determine the rent, 
yet the Supreme Court after accepting 
the principles laid down by the Privy 
Council as above and of our Full Bench 
vin Secretary of State v. Volkart Brothers, 
held that the Court had jurisdiction in 
case of difference of opinion to fix what 
is fair and equitable rent. In that con- 
nection, the Supreme Court said: 


“If the intention was to leave the 
enhancement to the subjective deter- 
mination of the lessor, the clause would 
have more aptly said—‘such enhance- 
ment as the lessor shall determine’. 
We consider that the words ‘fair and 
equitable’ must be given their due 
meaning and proper effect. The ques- 
tion then asked is—what meaning is 
to be given to the words ‘such... .as 


A.LR. 1961 Mys. 29, 

(1880) LL.R. 5 Gal. 932, : 
1959 S.C.J. 760 : A.I.R. 1959 S.C. 639, 
(1927) LL.R. 50 Mad. 595 : 52 M.L.J. 443. 
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, the lessor shall determine’. It is indeed 
true that these words constitute an 
adjectival clause to the expression 
‘fair and equitable enhancement’ but 
we consider that the meaning of the 
adjectival clause is merely this: 


the lessor must first determine what it 
considers to be fair and equitable 
enhancement; but if in fact it 1s not 
so, it is open to the lessee toask the 
Court to determine what is fair 
and equitable enhancement. We 
do not think that ona proper const- 
ruction of the clause, the inten- 
tion was to oust the jurisdiction of 
the Court and make the determina- 
tion of the enhancement by the 
lessor final and binding on the lessee”. 


It is, therefore, fairly clear that if a clause 
similar to the one provided in clause 3 
of Exhibit A-1 is provided by the parties 
as the effective condition precedent for 
obtaining renewal, then it is but fair 
that such a clause ought not to be lightly 
brushed aside on the ground that the 
parties are incapable of working out the 
result therefrom. We could take notice 
of the deep fluctuations in rent and in 
the value of building and building mate- 
rials as between 1959 and 1969. Owing 
to the just expectation of a rise in such 
rents or price or due to the normal econo- 
„mic fluctuations with which such matters 
are intricately mixed up the parties pro- 
vided for a clause for the fixation .of 
rent on the basis of the prevailing rent irt 
the locality at the end of the first period. 
This covenant is the result of prudence 
and reason and obviously provided for 
after noticing the economics of living. 
Ita seriptumest is the first principle of inter- 
ypretation of documents. But to this, a 
necessary corollary is always annexed 
with a rider compelling parties or Courts, 
if they are called upon to interpret an 
instrument, to bear in mind not only 
the script of the instrument, but also the 
sententa, that is the intention of the 
parties, as inhered in the instrument 
itself, If this principle is borne in mind, 
then it is easy for us to decide what is 
the legal content and effect of the 
renewal clause under consideration. 
That means that the parties should, in 
the first instance, examine the necessary 
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data relating to the prevailing rent in the 
locality and on such hypothesis mutually 
agree upon a fair or just rent. If in 
spite of the availability of such material, 
the parties are unable to agree or violently 
differ in the matter of arriving at an 
agreed solution, then, it is clear from 
decided and very high authorities that 
Courts are not helpless to determine the 
rent on the basis of material produced 
by the parties and cut the Gordian knot. 
The arms of Court could be extended in 
such circumstances to salve the apparent 
difficulty or a created difficulty and deter- 
mine matters. It is in this context that 
the learned City Civil Judge has so 
determined the fair, just and proper rent 
payable by Esso to Khivraj Chordia. 
The rate of rent of Rs. 2,000 per month 
as fixed by the Court below as the fair 
and reasonable rent payable by Esso to 
Khivraj Chordia to obtain a renewal of 
the lease in respect of the suit site has 
not even been challenged before us. 


14. In the above circumstances, the 
suit for specific performance has been 
rightly decreed and the suit in ejectment 
dismissed. 


15. The result is that both the appeals 
fail and they are dismissed, but in the 

uliar circumstances of the case, there 
will be no order as to Costs. 


R.S. Appeals dismissed. 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS 


PRESENT:—T. Ramaprasada Rao and 
S. Rainavel Pandian, Fj. 
C. K. Krishnan Appeliant* 


D. 


C. K. Shanmugham and others 
.. Respondents. 


Hindu Law— Property standing in the name 
of females—Separate property or family pro- 
perty—Presumption—Foint family or co- 
parcenery property—Nature and incidents of. 


The presumption which usually arises 
when a property stands in the name of a 
male member ofa Hindu joint family, is 
not so easily available in cases where the 
properties stand in the name of a female 
member. In a joint family, if there is 
sufficient nucleus belonging to the said 
family and if that apparatus of a nucleus 
is in a position to yield surplus income 
which would enable the members of the 
joint family to purchase property in the 
name of one or the other of the members 
of the family, then the presumption is 
raised that such properties, though prima 
facie in the name of one of the members 
of the family, are validly to be held to 
be properties of the family and not of 
the members concerned. If a challenge 
is made that the particular person in 
whose name thé property stands is its 
owner, then the onus is heavily on him 
to establish that he has purchased the 
property from and out of his own acqui- 
sition and without resort to, or without 
deriving any assistance from the joint 
family nucleus or its income. But on 
the other hand, if the property stands in 
the name of a female, no such prima 
facie presumption arises. If the challenge, 
however, by a member of the family is 
that the property standing in the name of 
a female member such as a member’s 
wife or a sister of the family etc. should 
enure to the benefit of the family in 
general, then he has to necessarily bring 
home such hypothesis and data to the 
knowledge of the Court in an action 
initiated by him and establish, at least 
a se te 

*Appeal No. 869 of 1970, 114k December, 1974. 
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reasonably, that his contention is plausible 
and maintainable. If, on such data mad¢ 
available to the Court, the ostensible 
title of the female holder is likely to be 
tilted, then the female member, in whose 
name the property stands, is obliged to 
give contrary evidence to set at naught 
that inference which might be drawn by 
the Courts on the hypothesis produced 
by the challenging member of the family. 

[Para. 6.] 


Where there are joint family properties 
other than those delineated in the plaint 
schedule, then such property also ought 
to be impressed with the character of 
joint family property under the well- 
known principle that joint family pro- 
perty is held in collective ownership by 
all members in a quasi-corporate capa- 
city. Till a partition takes place, 
each member can proclaim such rights 
of ownership over the entire property and 
till such a division by metes and bounds 
takes place in a manner known to law 
such possession and enjoyment of one 
shall be deemed to be for the benefit of 
the rest of the members as well. [Para. 12] 


Cases referred to:— 


Nagayasami Nadu v. Kochadai Naidu, 
(1970) 1 M.L.J. 105 : 81 L.W. 436: 
I.L.R. (1969) 1 Mad. 459: A.I.R. 1969 
Mad. 329 ; Katama Naichiar v. Rajah of 
Stoaganga, 9 M.I.A. 539; State Bank of 
India v. Chamandi Ram, (1969) 2 S.C.J. 
.825 : (1969) 2 S.C.Q. 33 : (1969) 3 
S.G.R. 681: ALR. 1969 S.C. 1390. 


Appeal against the decree of the Court of 
the Subordinate Judge, Coimbatore in 
Original Suit No. 438 of 1967. 


S. Ramalingam, for Appellant. 


S. T. Seshadri and A. Ramanathan, ‘for 
Respondents. 


pie Judgment of the Court was delivered 
Y 


The second 
son, Q. K. Shanmugham, filed the present 
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action impleading his mother Rukkammal 
.as the first defendant, his elder brother 
G K. Krishnan as the second defendant 
and his younger brother G. K. Kandavel 
as the third defendant, for partition of 
the joint family properties into four shares 
and to allot one such share to the plain- 
tiff. He also sought for an account as 
regards the income from items 3, 4 and 5 
of the plaint schedule properties and for 
a direction as against the second defen- 
dant to pay the mesne profits from the 
date of the suit till delivery of possession. 
In the schedule to the plaint, he included 
seven items of properties, the first being 
the residential house bearing Door No. 21, 
Rangai Goundar Street, Coimbatore, 
the’second, which was originally a house- 
site but now bearing Door No. 11/7 
Ponnurangam Road, R. S. Puram, 
Coimbatore, the third, Palaniandavar 
, Rice Mills situate in the family house 
No. 21, Rangai Goundar Street, the fourth 
and the fifth being Semiya Works, one 
run in the name of Ganesh Semiya Works, 
in the family house and the other, 
Jayanthi Semiya Works at No. 13/188, 
Thadagam Road, Coimbatore; the sixth 
item is an auto-rickshaw said to be in the 
possession of the second defendant and 
the last one is a bare item of cash of 
about Rs. 50,000 said to be with the second 
defendant, which is an accumulation of 
savings from the joint family income. 
The first defendant, the mother, filed her 
statement stating that the plaintiff omitted 
to- bring into the action several other 
items of properties which are also to be. 
divided amongst the sharers and she 
enumerated seven more items. The 
description of those items are as follows: 


1. Rajendra Flour Mill with machineries 
in Uppara Street, Coimbatore. 


(2). One auto-rickshaw MYD. 3172 
standing in the name of the plaintiff, and 
a car MDU. 6969 standing in the name of 
the plaintiff, were disposed of recently. 
The auto-rickshaw was sold for Rs. 7,500 
four months ago and the car was dis 

of nine months ago for Rs. 11,500. 
The said cash of Rs. 19,000 is still with 
the plaintiff. 

(3) Two chits each for Rs. 5,000 were 
taken: in the name of the plaintiff and 
subscriptions were made from out of the 
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income from the joint family property 
and the plaintiff bid at the auction four 
months age and received Rs. 7,500 to 
which.the first defendant stood as surety. 
The plaintiff is having the said sum of 
Rs. 7,500. 


(4) Rs. 1,000 worth shares (ten shares) 
in Ananda Kumar Mills, Saravanam- 
patty standing in the name of the plain- 
tiff for the last ten years. 


(5) The life insurance policy taken in 
the name of the second defendant for 
Rs. 10,000 by the husband of the first 
defendant and the paid up amount of 
Rs. 2,500 was received by the second 
defendant. The premium was paid out 
of the income from the joint family pro- 
perty. 


(6) The cash on hand with the plaintiff 
will be not leas than Rs. 20,000 besides 
the cash referred to above. 


(7) The cash with the second defendant 
will be more than Rs. 50,000. 


2. The second defendant, who is the 
contesting defendant, would say that 
excepting for item 1, 2 and 3, the pro- 
perties delineated by either the plaintiff 
or the first defendant are not joint family 
properties. In the main, his case is that 
though, at one time, Ganesh Semiya 
Works was carried on by him in the 
joint family house at No. 21, Rangai 
Goundar Street, he later on dissociated 
himself from the family under Exhibit 
B-1 dated agaist December, 1957 by 
executing a release deed in favour of 
the plaintiff, the first and the third defen- 
dants after receiving a cash consideration 
of Rs. 3,500 and that thereafter, he had 
nothing to do with the family. His case 
is that thereafter, he, with the assistance 
of the funds belonging to his wife, exa- 
mined as D.W. 2, set up an independent 
Semiya Works in the name and style of 
Jayanthi Semiya Works at Thadagam 
road and the latter Semiya Works is the 
independent and separate property of 
his wife in which neither himself nor any 
other member of the joint family is, in 
any way, interested. In short, his case 
is that Ganesh Semiya Works was closed 
in or about 1957 when he left the family 
and his wife started Jayanthi Semiya 
Works in her own right and withou: 
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reference to the family or the funds of 
the family and that, therefore, Jayanthi 
Semiya Works at Thadagam road is 
not partible property. He would, no 
doubt, admit that there was an auto- 
rickshaw which belonged to the family 
and which was in his custody, but he 
would say that it had beeu sold and the 
sale proceeds spent away for the purposes 
of the family and therefore, he denied 
the obligation to bring it into the hotch- 
pot for the purpose of division amongst 
the members. He expressly denied that 
he ever had, at or about the time when the 
suit has been instituted, or at any time 
before, a sum of Rs. 50,000 in cash or 
any other amount over and above that, 
as alleged by the first defendant which 
was traceable to the savings he effected 
from and out of the income of the family 
properties. He would also allege that 
after the plaintiff issued the suit notice, 
Exhibit A-1, there was a panchayat in 
which all the disputes between the 
members of the joint family were settled 
and the panchayatdars, having entered 
on the reference, did pass an award which 
was to the satisfaction of every one con- 
cerned. According to the second defen- 
dant, the award of the panchayatdars 
was reduced to writing and signed by 
the parties and was kept with one of the 
panchayatdars and that he and the third 
defendant paid the plaintiff a sum of 
Rs. 500 each for the purposes of purchas- 
ing the stamp papers and that the plain- 
tiff indeed purchased such stamp papers 
also, but, for reasons better known to him, 
has come to Court ignoring the said 
panchayat. He would refer to the pro- 
ceedings before the panchayatdars 
obviously for the reason that in such a 
panchayat no one queried the interest of 
the second defendant’s wife in the 
Jayanthi Semiya Works at Thadagam 
road and that in that context, this item, 
now claimed by the plaintiff as joint 
family property, is a development made 
with an ulterior purpose. In the result, 
he would say that the only joint family 
business in which al) the parties are 
interested is the third item of the plaint 
schedule and the parties could only seek 
for their legitimate shares in accordance 
with the personal law over items 1, 2 and 
3, and that items 4, 5 and 6 are not 
partible properties and item 7 is not in 
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existence. The third -defendant agreed 
with his mother and did not file an 
independent written statement. The 
plaintiff, after having had the benefit of 
the statements of his mother and the 
second defendant, filed a reply statement, 
denying his liability to bring in those 
properties which his mother alleged to be 
joint family properties, but maintained 
that items 1 to 7 are to be partitioned 
in accordance with the just shares of the 
parties. On these relevant pleadings, 
the following issues and additional issues 
were framed: 


(1) Whether the plaintiff and the defen- 
dants are members of a joint family ? 


(2) Whether items 4 and 6 are joint 
family property ? ’ 

(3) Whether the item 5 is the joint 
family property ? : 
(4) Whether the suit is bad for partial 
partition ? ' 

(5) Whether item No. 7 is existing ? 
(6) Whether the second defendant is 


manager of the family and is liable for 
account ? 


(7) Whether the second defendant is 
liable to pay mesne profits from the date 
of the suit till delivery of possession ? 


(8) Whether the court-fee paid is .cor. 
rect ? 


*(9) Whether the second defendant is 


liable for costs ? 


(10) Whether the second defendant is 
entitled to compensatory costs from the 
plaintiff ? and 

(11) To what relief is the plaintiff 
entitled ? 


Additional Issues framed :— 


(1) Whether the plaintiff is not account- 
able for the sale proceeds of the auto- 
rickshaw and car ? 


(2) Whether the chit amount of Rs. 
10,000 is not joint family property ? 


(3) Whether the debts mentioned in 
para. 9 of the written statement of the 
second defendant are true ? 
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(4) ` Whether Rajendra Flour Mill is not 
the, joint family property ? 


'(5)° Whether the alleged panchayat is 
true and binding ? 


g. The learned trial Judge, after con- 
sidering. the oral and documentary evi- 
dence, came to the conclusion that the 
plaintiff was- entitled to a preliminary 
decree for partition of the suit items 1 to 5 
into four equal shares and to an allot- 
ment of one such share to him and that 
the plaintiff was also entitled to a direc- 
tion as against the second defendant for 
an accounting of the income from items 
g to 6 and that the plaintiff himself 
should render an account of the Rajendra 
Flour Mills which he found to be a joint 
family property. As regards the insu- 
rance policies, the shares, the chit amounts 
the car and the auto-rickshaw, mentioned 
by the first defendant as joint family pro- 
perties, he would say that they were not 
available as on the date of the suit and so, 
he did not give a finding and left it at that. 
He also held that Jayanthi Semiya 
Works: at Thadagam road should inter 
alia be treated as joint family property 
In the result, the second defendant’s 
claim that the Jayanthi Semiya Works 
was an independent property’ ofhis wife 
was negatived and he was also asked to 
account for the income from items 3 to 6. 
It is as against this part of the judgment 
of the Court below that the present 
appeal has been filed by the second defen- 
dant. “It would be convenient for us 
to deal with the present action with 
reference .to individual items claimed by 
one or the other of the members of the 
joint family instead of consolidating the 
entire evidence in relation to such pro- 
“perties. 

4. There is no dispute before us that 
items 1 to 3 in the plaint schedule are 
joint family properties. At one time, 
the second defendant took up the plea 
that as he left the family by executing a 
release deed under Exhibit B-1, he would 
not, in any way, be liable as a member 
of ‘the joint family or as its manager. But, 
necessarily, this stand was slippery for the 
appellant, since under Exhibits B-2, B-3 
and B-4, he has once again joined the 
family as is seen from the re-purchase of 
the s from the other members of the 
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family pursuant to an agreement ‘of 
reconveyance obtained by him under 
Exhibit B-z which was a document 
contemporaneous with Exhibit B-1, the 
instrument of release executed by him on 
aist December, 1957. “Whatever might 
be the position which flowed from the 
alleged release of'his rights, executed by 
and under Exhibit B-1, it is now common 
ground that the second defendant is a 
member of the family and is entitled 
to his one-fourth share in all the properties 
which belonged to the joint family and 
which are to be badged as joint family 
properties. : 

5. The question, therefore, is, what are 
the joint family properties available for 
division. We have already stated that 
as at present, there is no controversy 
amongst the parties regarding items 1 to 3 
of the plaint schedule properties. The 
lower Court has found, and in our view 
rightly too, that the Rajendra Flour Mills 
which is now conducted by the plaintiff, 
has also to be brought into the hotch-pot 
and the plaintiff made liable to account 
for the income therefrom as it is not in 
dispute that the said flour Mills sprung 
from the nucleus of the joint family and 
was run by the plaintiff in his name, but, 
for the benefit of the family, and this 
finding of the Court below is not challeng- 
ed before us. -This is, therefore, one 
other item of joint family property which 
is admittedly partible. 


6. The main controversy, however, re- 
volves on the question whether Jayanthi 
Semiya Works at Thadagam road, which 
is admittedly in the name of the second 
defendant’s wife, is the property of the 
joint family or not. A note of caution is 
always struck when Courts are obliged to 
deal with properties standing in the names 
of female members of a joint family. 
The presumption which usually arises 
when such a property stands in the name 
of a male member of the family, is not so 
easily available in cases where the pro- 
perties stand in the name of a female 
member. In the joint family, if there 
is sufficient nucleus belonging to the sai 

family and if the said apparatus of a 
nucleus is in a position to’ yield surplus 
income which would enable the members 
of the joint family to purchase properties 
m the name of one or the other of th 
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members of the family, then the presump- 
tion is raised that such properties, though 
prima facie in the name of one of the 
members of the family, are virtually to 
be held to be the properties of the family, 
and not of the member concerned. No 
doubt, if, in a given case, a challenge is 
made that the particular person in whose 
mame’ the property stands is its owner, 
then the onus is heavily on him to establish 
that he has purchased the property from 
and out of his own acquisitions and with- 
out resort to, or without deriving any 
assistance from, the joint family nucleus 
or its income. But, on the other hand, 
if the property stands in the name of a 
female, no such prima facie presumption 
arises. If the challenge, however, by a 
member of the family is that the property 
standing in the name of a female member 
such as a member’s wife or a sister of the 
family etc., "should enure to the benefit 
of the family in general, then he has to 
necessarily bring home such hypothesis 
and data to the knowlege of the Court 
in an action initiated by him and esta- 
blish, at least reasonably, that his conten- 
tion is plausible and maintainable. If, 
on such data made available to the Court, 
the ostensible title of the female holder 
is likely to be tilted then the female, 
member, in whose name the property 
stands, is obliged ‘to give contrary evi- 
dence to set atnaught that inference which 
might be drawn by the Courts on the 
hypothesis produced by the challenging 
member of the family. The above pro- 
position is stated by a Division Bench 
of this Court in WNagayaswami Naidu v. 
Kochadai Naidu’, in a slightly different 
way thus: 


“ There is an essential distinction as to 
the scope of the presumption in the 
case of acquisitions in the names of 
male members of a joint family and the 
female members of a joint family. In 
the case òf male members of a joint 
family, there is presumption that if 
the joint family had sufficient ancestral 
nucleus, the properties standing _or 
acquired in the name of junior members 
are joint family properties unless the 
presumption is rebutted by showing that 





1. 81 L.W. 436: LL.R. (1969) 1 Mad. 459 : 
(1970) 1 M.L.J. 105 ; ALR. 1969 Mad. 329, 
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the properties are thé separate proper- 
ties of the particular member or mem- 
bers in whose names the properties 
stand or were acquired. There is 
no such presumption in the case of 
properties standing in the name of 
female members. In the latter case, 
it is for the party who claims properties 
as joint family properties to specifically 
plead the particulars and details, in the 
pleadings and establish the same by 
adducing necessary evidence. If there 
is no pleading and, if, on the side of the 
plaintiff, there is no evidence, there is 
no need for detailed scrutiny of the 
case of female members or persons 
claiming through them as to the re- 
sources of the female members and as 
to how they acquired the properties in 
question. If the plaintiff on whom the 
burden lies adduces no evidence, no 
further question arires and the female 
member in whose name the property 
stands, must be held to be the bene- 
ficial owner of the property in question.” 


The learned Judges of the Division Bench 
made it clear that there should be a plead- 
ing and the challenging party, or the 
plaintiff in the concerned action, should 
also produce some evidence for the Court 
to scrutinise the title of the family mem- 
ber so as to ascertain whether the real 
title in the property is in such a female 
member or she is only a benamidar for 
the family. 


7. It isin the light of such a proposition 
of law, we have to look into the data made 
available to the Court by the plaintiff in 
the action. In paragraph 5 of the plaint, 
the plaintiff specifically alleges that after 
differences and disputes arose between 
the second defendant on the one hand 
and the other members of the family on 
the other, the second defendant has been 
acting against the interests of the plain- 
tiff and the other members and has shifted 
the Ganesh Semiya Works from the pre- 
mises as Jayanthi Semiya Works in 
Thadagam road. He has purported to 
amalgamate both the business and is 
attempting to get the necessary licences 
in the name of his wife, to make it appear 
that the businesses were his wife’s own, 
since the Semiya Works business has 
become more prosperous and: yielding 
greater profits than the rice-mill ‘trade. 
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After setting out in the pleadings his 
specific case regarding Jayanthi Semiya 
Works, he would state in his evidence 
that Ganesh Semiya Works was closed 
in 1957 and that Jayanthi Semiya Works 
was started in the name of the second 
defendant’s wife and there is considerable 
nexus between these two businesses, which 
will lead to the inference that the latter 
Semiya Works, though ostensibly in the 
name of the second defendant’s wife, 
should enure to the benefit of the family. 
As against this specific case pleaded by 
the challenging member of the family. 
the second defendant’s wife has come 
forward with the story that she started 
Jayanthi Semiya Works with the assis- 
tance of a fund of Rs. 3,500 said to have 
been given to her under an unregistered 
document stated to have been executed 
by her father on 21st October, 1966. She 
claims that her father made a gift of this 
sum of Rs. 3,500 to her and she accepted 
the same and that it was with this capital 
or nucleus that she started Jayanthi 
Semiya Works. It is brought out in 
evidence that she started the business in 
her own name and she would state, as 
D.W. 2, that Exhibits B-54, B-55, B-56, 
B-57, B-58 and B-59 are all public docu- 
ments such as rental receipts etc. or 
licences issued by the Municipality in the 
matter of the starting of the business, or 
the licence from the Electricity Depart- 
ment for issuing current to the Semiya 
Works and Municipal licences to carry on 
the business etc. On the foot of such 
evidence let in by the second defendant 
to counter-act the allegation made by the 
plaintiff that Jayanthi Semiya Works at 
Thadagam road is joint family property, 
the second defendant desired to sustain 
his case that the Jayanthi Semiya Works 
is the exclusive property of his wife. 


8. That Ganesh Semiya Works was 
closed in or about 1957 and that it was in 
the management of the second defendant 
when it was being worked, is not in dispute. 
The second defendant, as D.W. 1, would 
admit that the machines used and utilised 
by the family for running Ganesh Semiya 
Works in the family house at No. 21, 
Rangai Gounder Street are the family 
properties. After having said that, he 
would plead ignorance as te what happen- 
ed to the machinery thereafter. At a 
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later stage in cross-examination, he had 
to admit that the machinery connected 
with Ganesh Semiya Works were given 
for repairs and he would say that he was 
not aware as to what happened to those 
machinery which he gave for repairs. 
Obviously, this prevaricating evidence of 
the second defendant leads to the infer- 
ence that the machinery which were in 
his custody at a time when he was manag- 
ing the joint family properties must be 
still with him as he has not satisfactorily 
accounted for such machinery admittedly 
given by him to a repairer. Now, the 
question is whether Jayanthi Semiya 
Works could be deemed to be impressed 
with the badge of joint family property. 
The plaintiff and the defendants other 
than the second defendant allege that 
Jayanthi Semiya Works is merely a reflec- 
tion of Ganesh Semiya Works. That this 
is possible is seen from Exhibit A-17. 
This is a proceeding issued by the City 
Rationing Officer in charge, Coimbatore. 
That was at a time when the disputes 
started between ‘the members of the 
family and the present action also had 
been initiated by the plaintiff. Jn this 
proceeding, dated 22nd April, 1968, the 
City Rationing Officer has stated that the 
second defendant transferred the proper- 
ties of Ganesh Semiya Works to his wife’s 
concern, by making an application 
requesting to club both the permits (per- 
mits for the issue of maida) in the name 
of Jayanthi Semiya Works absorbing 
the permit issued to Ganesh Semiya 
Works. He adds as follows: “ I would 
like to make clear the position that was 
prevailing at the time where the mdividual 
standing permits of Ganesh Semiya Works 
and Jayanthi Semiya Works were clubbed 
into one and a consolidated permit was 
issued.”? The conduct of the second 
defendant in having sought for the con- 
sclidation of the permits for the issue of 
maida at a time when Jayanthi Semiya 
Works was set up at Thadagam road and 
when Ganesh Semiya Works was closed 
at Rangai Gounder Street, is a particular 
and telling situation, which supports the 
claim of the plaintiff and the members of 
the family other than the second defen- 
dant. When such pleadings and reason- 
able evidence were made available to the ` 
Court prompting it to infer that Jayanthi 
Semiya Works shovld be brought into 
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the hotch-pot as a joint family property, 
the onus has tilted on the shoulders of the 
second defendant’s wife to establish that 
it was her property. The nature of the 
evidence let in by the second defendant’s 
wife has already been touched upon by 
us. The father of the second defendant’s 
wife has not been examined. As -to 
why hé was kept out from the box is not 
clear, His evidence was absolutely neces- 
sary to prove that he had the capacity 
to gift Rs. 3,500 to his daughter. Again, 
there is no proof that the second defen- 
dant’s wife ever purchased machinery 
from any particular body or company 
or had it forged or fabricated through 
a known factory. In order to establish 
that it was she who has responsible for 
setting up the machinery at Thadagam 
road, reliance is placed on Exhibit B-60 
by the ostensible owner. Exhibit B-60 
is an order by the second defendant’s wife 
to a company, by name Jothi Dayal 
Industries, Ramnagar, Coimbatore, ask- 
ing them to fabricate one Semiya machine 
from the materials supplied by her and 
from the materials such as M. S. Plates, 
shafts, bolts etc., to be supplied by Jothi 
Dayal Industries. This order form itself 
presupposes that D.W. 2 was to supply 
¿materials herself for the fabrication of the 

chinery. But, whether Jothi Dayal 
Industries undertook the job and ever 
fabricated the machinery is in doubt for 
the reason that Exhibit B60 was not 
furthered by other acceptable evidence in 
that direction. We are therefore left 
with this, that there was the machinery of 
Ganesh Semiya Works which was in the 
control of the second defendant. The 
second defendant does not explain as to 
how the machinery has gone out of the 
family. His explanation is that he gave 
it to a repairer and he is not aware as to 
what happened to it. This is not at all 
believable. Immediately thereafter, we 
find a similar Semiya Works, but in the 
name of Jayanthi Semiya Works, in the 
name of his wife which he started at 
Thadagam road. His wife is unable to 
explain as to where from she purchased the 
machinery or secured the necessary capital 
for running the firm. All these surround- 
ing circumstances go against the self- 
serving statement of the second defendant 
and his wife that Jayanthi Semiya Works 
at Thadagam road is the absolute pro- 
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perty of the second defendant’s wife. 
The result, therefore, is that, we accept 
the finding of the Court below that 
Jayanthi Semiya Works should be treated 
as joint family property and is partible 
amongst its sharers. 


8. We may, before passing to the other 
items, refer to the hesitant argument of 
the learned counsel for the appellant that 
Ganesh Semiya Works also is a self- 
acquired property of the second defendant. 
Reliance is placed upon certain entries 
made in the account books kept by the 
second defendant while he was in charge 
of the Ganesh Semiya Works. We have 
locked into the accounts and found that 
all such entries relied upon by the second 
defendant are interpolations and made 
obviously with the object of projecting an 
independent title in himself. After scru- 
tiny of the said accounts, Mr. Rama- 
lingam, counsel for the appellant, himself 
could not further his contention that 
Ganesh Semiya Works is the absolute 
property of the second defendant. As 
the parties are now agreed that Ganesh 
Semiya Works was closed in or about 
1957 and thereafter it did not function, 
the further discussion on this question 
does not arise. 


xo. The sixth item is an auto-rickshaw 
which was admittedly in the name of the 
second defendant. The learned Judge 
found that it was in the custody of the 
second defendant when the Commissioner 
went into the family house for the purpose 
of taking an inventory. It was in those 
circumstances, the trial Court found that 
it is joint family property. The case of the 
second defendant who was examined as 
D.W.1 is thathe sold the auto-rickshaw 
for Rs. 3,500 apparently after the 
institution of the suit. It therefore follows 
that he has to account for it to the other 
members of the family. Even otherwise, 
the appellant has no case to answer on 
this aspect, because he has taken the stand 
that he purchased the auto-rickshaw from 
the income of the business, Ganesh 
Semiya Works which, at one time, he 
claimed as his own. In view of our 
finding, and as it is not even challenged 
before us that Ganesh Semiya Works 
should be deemed to be joint family 
property, the second defendant is account- 
able for the corpus which resulted from 
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the sale of the auto-rickshaw which is 
item No. 6 in the plaint schedule. 


x1. As regards item 7, the plaintiff 
himself did not let in any acceptable 
evidence that a large sum ot Rs. 50,000 
was remaining as surplus in the hands of 
the second defendant by way of savings 
from the income of the joint family pro- 
ies. The finding of the Court below 
is that in the absence of any evidence of 
the existence of such an asset, no one 
could be made responsible for it. Item 
No.7, therefore, does not belong to the 
family and no one is responsible for 
accounting for the said sum. 


1a. We come to the next series of items 
which the first defendant, as the mother 
of the family, has categorised in her 
written statement as properties belonging 
to the joint family. Many of the items 
so detailed by the mother are said to be 
in the hands of the plaintiff. It is in this 
context, Mr. Ramanathan says that as the 
suit for partition was laid by him enu- 
merating certain items as joint family 
properties, the description of some more 
items by another member of the joint 
family and the allegation that they should 
also be equally brought into the hotch- 
pot for the purpose of division cannot be 
granted in this action. This overlooks 
the fundamental principle that no co- 
parcener or member of the joint family is 
entitled to any special interest in the 
coparcenary or joint family property, nor 
is he entitled to exclusive possession of 
any part of the property. The oft- 
quoted description as to the nature of 
such joint family property, made by the 
Privy Council in Katama Natchar v. 
Rajah of Swaganga’, can be quoted with 
advantage: “There is community of 
interest and unity of possession between all 
the members of the family over such 
joint family or coparcenary property.” 
In Mulla’s Principles of Hindu Law (4th 
Edition), at page 266, the following pass- 
age occurs: “The essence of a copar- 
cenary under the Mitakshara law is unity 
of ownership. The ownership of the 
coparcenary property is in the whole body 
of coparceners. According to the true 
notion of an undivided family governed 
by the Mitakshra law, no individual 
member of that family, whilst it remains 
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undivided, can predicate, of the joint and 
undivided property, that he, that parti- 
cular member, has a definite share, one- 
third or one-fourth ............ It is 
only on a partition that he becomes en- 
titled to a definite share. The most 
appropriate term to describe the interest 
of a coparcener in coparcenary property 
is ‘undivided coparcenary interest’...... 
The rights of each coparcener until a 
partition takes place consist ina common 
possession and common enjoyment of 
the coparcenary property.” In State Bank 
of India v. Ghamandt Ramt, the Supreme 
Court had occasion to summarise the 
position, which is again extracted by the 
learned author thus: ‘‘ The coparcenary 
property is held in collective ownership 
by all the coparceners in a quasi corporate 
capacity. The incidents of coparcenary 
are : first, the lineal male descendants of 
a person upto the third generation, 
acquire on birth ownership im the an- 
cestral property of such person : secondly, 
that such descendants can at any time 
work out their rights by asking for parti- 
tion ; thirdly, that till partition each 
member has got ownership extending 
over the entire property conjointly with 
the rest: fourthly, that as a result of such 
co-ownership the possession and enjoy- 
ment of the property is common...... a 
It is therefore clear that if, in the ultimate 
analysis, in a suit for partition, it is found, 
either at the instance of the plaintiff who 
comes to Court or at the instance of other 
members of the coparcenary or join 
family, there are joint family properti 

other than those delineated in the plain 
schedule, then such properties also ought 


joint family property. under the well- 
known principle that joint family prope 

is held in collective ownership by all th 
members in a quasi-corporate capacity. Ti 
a partition takes place, each member can 
proclaim such rights of ownership over the 
entire property and till such a division b 
metes and bounds takes place in a manner 
known to law, such possession and enjoy- 
ment of one shall be deemed tobe for the 
benefit of the rest of the members as well. 
1g. If this principle, therefore, has to be 
applied, then it follows that notwith- 








1. (1969) 2 S.G.J. 825 : 


2 S.Q. h 
(1969) 3 8 aot ALR Sebo. re 


G. 1390. 
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standing the non-dislosure, by the plaintiff, 
in the plaint, of the items of properties set 
forth by the mother who is a member of 
the family, in her written statement, and 
such a state of affairs and possession of 
joint family properties has come to light 
in the written statement of one of the 
parties to the action, even then, on the 
principle of community of interest and 
unity of possession, those properties also 
have to be brought into the hotch-pot 
so as to enable the members of the family 
to obtain their legitimate and just shares 
in them also. 


14- In the light of the above accepted 
principles, it follows that all the items 
disclosed by the first defendant in her 
written statement have to be brought into 
the hotch-pot excepting the last two 
items, as we shall presently demonstrate, 
those items of property also ought to be 
badged with the impress of joint family 
property. 

25. In so far as the Rajendra Flour 
Mills and the machineries appurtenant 
thereto in Uppara Street, Coimbatore, 
which is in the name of the plaintiff, is 
concerned, the lower Court itself has 
come to the conculsion that the plaintiff 
has to bring this item of property into the 
hotch-pot for division. There being no 
cross-appeal against it, we accept this 
finding. Nextly, the first defendant refers 
to two sub-items of properties under 
clause (2) of para. 4 of her statement, the 
first one, an auto-rickshaw MYD.3172 
and the other, a car, MDU 6969. The 
learned Judge accepts that these are 
joint family properties. But, he further 
considered the story of the plaintiff 
which was to the effect that those two 
automobiles were sold away for Rs. 
7,500 and Rs. 11,500 respectively and 
the sale proceeds were given away by 
the plaintiff to the second defendant 
who was the family manager. The 
plaintiff, examined as P. W. 1 would 
assert so: But, he has not produced a 
tittle of evidence to show that he has so 
given away the money to the second 
defendant. A member of the joint 
family cannot esape the liability to bring 
the partible property to the hotch-pot 
by a mere self-serving assertion either in 
the pleading or a development of such 
assertion in the witness-box. In the 

ui y—il 
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absence of any evidence that the plaintiff 
might have given away the said sum 
to the second defendant, whom he char- 
acterises as the manager of the joint 
family, we are unable to hold that the 
plaintiff is not accountable for the sale 
proceeds of these two sub-items of pro- 
perties enumerated by the mother. 
We may at once state that it is not in 
dispute that these two items of proper- 
ties were acquired by the plaintiff from 
and out of the joint family nucleus. 
What prompted, however, the learned 
Judge to agree with the case of the plain- 
tiff is that during the panchayat held 
prior to the suit, these items were not 
brought to the notice of the panchayat- 
dars. If really the panchayat ended in 
satisfying and whetting the appetites 
of all the parties concerned, there was 
no occasion at all for the parties to have 
come to Court and fight this litigation 
in such a lengthy and elaborate fashion. 
The so-called panchayat was obviously 
inchoate in scope and in aspect and 
possibly, that was the reason why the 
parties gave up the resultant decision 
arrived at by the panchayatdars. Ex. 
hibit B-6, which is a record of such pan- 
chayat proceedings has to be lightly bru- 
shed aside as one which cannot be con- 
sidered to be a conclusion arrived at after 
taking into consideration the entire pro- 
perties of the joint family and after con- 
sidering every meticulous point that 
deserved such consideration at the hands 
of the panchayatdars. We do not agree 
with the conclusion of the trial Judge that 
Exhibit B-6 should be taken to be a final 
agreement arrived at between the parties 
after a full discussion. If the conclusion 
of the learned Judge is correct, then 
Exhibit B-6 should have been held to 
be a document which would not enable 
the plaintiff to come to Court at all. 
But, the learned Judge, for some pur- 
poses, ignored Exhibit B-6 and for other 
purposes took into consideration the 
recitals in Exhibit B-6 to arrive at the 
conclusion that Exhibit B-6 was accep- 
table. In our view, no such partial 
accetpance and partial disregard of an 
instrument, is possible. We are of the view 
that Exhibit B-6, in the peculiar cir- 
cumstances of the case, cannot be deemed 
to be a document which could be relied 
upon for the adjustment, of the rights 
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and obligations of the parties before us. 
If, therefore, Exhibit B-6 has to be left 
out of consideration, it follows that the 
plaintiff is accountable for the sums of 
Rs. 7,500 and Rs. 11,500 being the sale 
proceeds of the auto-rickshaw and the 
car as they are to be treated as joint 
family properties. 
16. The next item of joint family pro- 
erty referred to by the first defendant 
in her written statement isan amount rea- 
lised by the plaintiff as a subscriber to 
certain chits. According to her, twa 
chits were taken in the name of the plain- 
tiff and the subscriptions were made 
from and out of the income of the joint 
family properties and the plaintiff bid 
at the auction four months prior to the 
suit and received Rs. 7,500 and that, 
therefore, the plaintiff has to account for 
the said sum of Rs. 7,500 There is no 
dispute that the contributions towards 
the chits were made from and out of the 
joint family income. It therefore follows 
that the sum of Rs. 7,500 being the 
amount which the plaintiff received as 
subscriber to those two chit funds, has 
to be brought into the common pool for 
the purposes of division. The learned 
Judge, once again, relied upon Exhibit 
B-6 and the bare ipse dirit of the plaintiff 
in order to accept his case that it is not 


joint family property. We have 
already touched upon the nature of 
Exhibit B-6. We are not accepting it. 


Having regard to the undisputed posi- 
tion in the instant case that the plaintiff 
made use of the joint family income to 
contribute towards the chits, he is ac- 
countable to the family to the extent of 
Rs.7,500 which amount he has admittedly 
received from the stake-holder. 


x7. The next item set forth by the 
mother in her written statement has re- 
ference to ten shares which the plaintiff 
held in Ananda Kumar Mills, Sara- 
vanampatty, worth about Rs. 1,000, for 
the past ten years. Here again, there is 
no dispute that the shares were purchased 
from and out of the joint family income. 
For the same reasoning as above, the 
plaintiff has to account for the value of 
such shares by bringing it into the parti- 
ble list of properties. 

18. The first defendant also refers to 
a life insurance policy which was taken 
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in the name of the second defendant for 
Rs. 10,000 which the second defendant 
paid up and received a sum of Rs. 2,500 
therefor. According to the first defen- 
dant, as the premium amounts were’ paid 
from and out of the joint family income, 
the amount received as the value of the 
paid-up policy of the second defendant 
from the insurance company has to be 
necessarily brought into the hotch-pot 
for division. There can be possibly no 
reasonable objection to this, as the pre- 
mium amounts were, admittedly, paid 
from the income of the joint ily 
and the second defendant has to account 
for the said sum of Rs. 2,500. The last 
two items set out by the mother in her 
written statement refer to two items of 
cash said to be with the plaintiff and 
the second defendant respectively. She 
alleges that the plaintiff ies a sum not 
less than Rs. 20,000 and the second 
defendant would be having more than 
Rs. 50,000. Excepting for a bare alle- 
gation in the pleading, this was not fur- 
thered by any acceptable evidence in 
the course of the trial, The learned 
Judge, therefore, rightly, disallowed the 
claim of the first defendant that these 
two unproved assets of the joint family 
cannot be considered to be assets for 
being divided amongst the sharers of 
the family. 


1g. As regards the debts, we agree with 
the learned judge that it is unnecessary 
for us, at this stage, to go into the exis- 
tence, genuineness or otherwise of such 
debts pleaded by the second defendant. 
If they are genuine and ifthe joint family 
is liable to bear such debts, then a pro- 
vision shall be made in the final decree 
proceedings. We think that the learn- 
ed Judge was right in holding that the 
question of truth or otherwise of such 
debts cannot be gone into at this stage, 


20. The only surviving question, there- 
fore, is whether one or the other of the 
parties is liable to account. In a broad 
sense, the plaintiff has to account for 
the income from Rajendra Flour Mills 
and also bring into the hotch-pot the 
entire corpus of that asset for being 
assessed and divided amongst the sharers; 
he has to bring to the pool the sums of 
Rs. 7,500 and Rs.11,500 being the sale 
proceeds of the auto-rickshaw M Y D 


1) 


3172 and the Fiat Car M D U ; 
he has also to bring into the hotch-pot 
the sum of Rs. 7,500 which he has re- 
ceived in connection with the two chits 
already referred to ; he has also to bring 
into the common pool the ten shares 
held by him in the Ananda Kumar Mills, 
Saravanampatty. The second defen- 
dant similarly has to bring the sale 
proceeds of the auto-rickshaw mentioned 
as item 6 in the plaint schedule which 
has been proved to be Rs. 3,500 and 
also the sum of Rs. 2,500 being the paid 
up value of the insurance policy taken 
by him, the premia for which. were paid 
from the joint family income. 


21. The Commissioner’s report, Exhi- 
bit G-r, belies the stand taken by the 
plaintiff that the second defendant, even 
after the institution of the suit, conti- 
nued as manager of the family to be in 
charge of the rice mill. When the Com- 
missioner went to take an inventory, it 
was the third defendant who opened 
the mill and showed it to him. Again, 
it was the plaintiff who produced the 
account books relating to the rice-mill 
when he was called upon to do so by 
the second defendant. The circums- 
tances, under which the plaintiff came 
into possession of the account books, 
have not been explained, but nothing 
turns on it. But, having regard to the 
fact that the second defendant, on the 
date of the suit, was not in sion 
and control of the rice mill, which is ad- 
mittedly a joint family property, he 
cannot be made liable as was done by 
the Court below. We, therefore, set 
aside that portion of the direction of the 
Court below which enjoins the second 
defendant to render an account in rela- 
tion to the third item of the property. 
In so far as the first and second items 
are concerned, they are residential pre- 
mises in which is situate the rice mill also. 
As, in our view, the second defendant 
was not in control or possession of any 
particular part or portion of items 1 to 
3, to the prejudice of the other members 
of the family, it would be extremely un- 
just to direct the second defendant to 
account for the income from item 1 to 
3 This portion of the judgment and 
decree of the Court below is also there- 
fore set aside. In so far as items 1 to 3 
are concerned, we have exonerated the 
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second defendant from accounting as, 
in the light of the disclosures, made on 
the record before us, we are unable to 
pin-point as to who is the person who is 
responsible to account for the income from 
such properties to the other members 
of the family. Whilst, therefore, setting 
aside the direction, as against the se- 
cond defendant, to render an account, 
we feel that it would be equitable to make 
an observation at this stage that if, in 
the final decree proceedings, it is found 
that anyone of the members or sharers 
was or is in ssion and contro] of 
any portion of the joint family _ propertis 
(items 1 to 3) to the prejudice of the 
others then he shall be made accountable 
for such income derived by him as a 
result of such occupation or control to 
the prejudice of the others. 


22. We do not, however, consider that 
the second defendant is liable to account 
for the mesne profits. There is no ac- 
ceptable material before us to hold that 
he was in possession of items 1 and 2 
at or about the time when the suit was 
filed and that such possession was to 
the prejudice of the other members of 
the family. The learned Judge gave 
a decree for mesne profits against the 
second defendant and made him so 
liable from the date of the suit. But, 
what was the property he had in his 
mind, the mesne profits of which the 
second defendant has to account for, 
is not clear. It has not been brought out 
by the learned counsel for the respondents 
before us that the said clause in the decree 
should stand because of a particular set 
of facts disclosed in the record. A joint 
family member would become accoun- 
table to the rest of the members only if 
it is established that he was in custody, 
possession and control of the assets of the 
joint family or the immovable properties 
of the joint family to the prejudice and 
exclusion of others. There has not been 
such clinching evidence in the instant 
case. We are therefore unable to agree 
that the second defendant is liable to 
account for mense profits as stated by 
by the learned Judge. The second 
defendant, however, is undoubtedly, liable 
to account for the income from the fifth 
item of the plaint .chedule properties, 
namely, the Jayanthi Semiya Works, 
which we have held to be joint family 
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property and we direct the second de- 
fendant to so account for the corpus and 
the income of Jayanthi Semiya Works 
from the date of the suit. The plaintiff, 
in turn, has, no doubt, to account for 
the corpus and the income from the 
Rajendra Flour Mills. 

2g. We, therefore, hold that the pro- 
perties which we have added on in this 
judgment as joint family properties, 
along with the properties already de- 
clared by the trial Court as such, shall 
constitute the partible joint family pro- 
perties, in which the laintiff would be 
entitled to a fourth re. There will 
be a preliminary decree for partition of 
the above joint family properties into 
four shares and to allot one such share 
to the plaintiff and the incidental direc- 
tions already given as against the plaintiff 
and the second defendant shall follow 
suit. As the appellant has succeeded 
only in part, we direct that the parties 
shall bear their own costs in this appeal. 
RS. Appeal partly allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction ) 
Present :—K. Veeraswami, C.F. and S. 
Natarajan, J. 


Abraham Nadar and others 
Petitioners* 





a. 

‘The Special Deputy Collector (Land 
Acquisition), Harbour Project, Tuti- 
corin and others . Respondents. 
Land Acquisition Act (I of 1894), sections 
4 (1), 5-A and 6—Notification in 1962— 
Acquisition for public purpose—Objections 
filed—Declarations in 1968 and 1969—Noirfi- 
cation challenged—Long lapse of time— Vagus- 
ness, lack of particulars and change in purpose 
of acquisition alleged —Wnit of mandamus— 
Whether could be issued. 


A notification under section 4 (1) of the 
Land Acquisition Act was made in 1962. 
Sabre, SAE rea ee 


* WP. No. 2975 0f 1972, 1796 of 1973, 2056 of 
1973, 2059 of 1973, 2060 of 1973, 2072 of 1973, 
-2103 of 1973, 2979 of 1973, 2993 of 1973, 3001 of 
1973, 3023 of 1973, 3024 of 1973, 3263 of 1973 
9208 Of 1973, 9275 of 1973, 3542 of 1973, 3545 of 

973, 3609 to 3613 of 1973, 6666 of 1973 and 112 
and 145 of 1974 and W.A. Nos. 232 and 233 of 
1943 and W.P. No. 2346 of 1973. 

qth January, 1975. 
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In answer thereto objections were raised 
under section 5-A : but no plea of vague- 
ness of the public purpose was taken- 
The declaration under section 6 followed 
in 1968 and in January, 1969; a chal- 
lenge to the validity of the notifications 
and the declaration was made in the 
objections filed only in 1973, after a long 
lapse of time. The delay was explained 
by stating that there was an alteration of 
the bie purpose in the declaration 
which was different from the one in the 
notification under section 4 (1). But even 
after the declaration under section 6 
there was a delay of more than 3} 
years. That no plea was taken as to 
the vagueness of the public purpose in 
section 5-A objections stood unchallenged, 


Held : Once the validity of the notifica- 
tion under section 4 (1) and also the dec- 
laration under section 6 remains unchal- 
lenged on any ground whatever, the rest 
of the matter is procedural under the 
Land Acquisition Act. If ultimately 
Government find that the land in ques- 
tion is not required for the public purpose 
it is always open to them at the appro- 
priate stage to give up the acquisition 
under section 48 and, for that purpose, it 
is also open to the petitioner to apply to 
Government. [Para. 5-] 


Cases referred to:— 


Munshi Singh v. Union of India, (1973) 1 
S.C.R. 973: (1973) 2 5.G.G. 337: 
A.LR. 1973 S.G. 1150; Aplatoon V. Lt. 
Governor, Delhi, A.I.R. 1974 S.G. 2077. 


W.P Nos. 2975/72, 3609 of 1973» 3610/73, 
3611/73, 3612/73, 3613/73, 6665/73 and 
2979/73- 


Petitions under Article 226 of the Gonsti- 
tution of India, praying that in the cir- 
cumstances stated therein and in the res- 
pective affidavits filed therewith, the High 
Court will be pleased to issue awrit of 
certiorari calling for the records of the 
respondent (1) in G.O. Rt. 2827 l-1, 
dated zgrd December, 1968 read with 
Govemment Memo. No 49358/MILA 
II/72-2 Industries, dated 17th August, 
1972 and quash the orders and declara- ` 
tions made thereon and published in the 
Fort St. George Gazette, dated 8th January, 
1968 and 27th September, 1972 res- 
pectively. 


11] 


V. Shanmugham and Riaz Alikhan, for 
Petitioners. 


The Governmen: Pleader, for Respon- 
dents. 


The Judgment of the Court was delivered 
by 


Veeraswami, Cf?—This batch of petitions 
under Article 226 of the Constitution 
and the writ appeals are directed against 
the notifications under section 4 (1) as 
well as the declarations under section 6 
of the Lana Acquisition Act, the first 
made in 1962 and the second in 1968 and 
January, 1969. The public purpose men- 
tioned in section 4 (1) notifications was 
the development of Tuticorin Port or 
Tuticorin Harbour, establishment of indus- 
tries, industrial estates, training centre 
and construction of residential quarters. 
But in the declarations under section 6 the 
purpose described was industrial develop- 
ment of Tuticorin area connected with 
Tuticorin Harbour Project. The land 
sought to be acquired extended to several 
thousands of acres. The short grounds 
on which the validity of the notifications 
as well as the declarations are challenged, 
are that the public purpose mentioned in 
the notifications under section 4 (1) was 
vague and lacked in particulars so as to 
enable the owners of lands to effectively 
file their objections to the purpose of 
acquisition under section 5-A, and that 
there was a change in the purpose of 
acquisition as xnentianed in the declara- 
tions under section 6. 


2. Munshi Singh v. Union of India}, held 
that the whole object of section 5-A 
would be defeated, if the public purpose 
was stated vaguely and without any indi- 
cation of the nature of the purpose for 
which the land was being.or was intended 
to be acquired. In that case, all that was 
mentioned as public purpose in the notifi- 
cation under section 4 (1) was “for plan- 
ned development of the area’. The 
Supreme Court by an unanimous verdict 
held that the notification under section 
4 (1) was vitiated on account of vague- 
ness, The judgment was noticed by a 
larger Bench in Aflatoon v. Lt. Governor, 
Delhi*. The view in the earlier judg- 





1. (197g) 1 S.G.R. 973 :(1973) 2 S.G.G. 337: 
ALR, 1973 S.Q. 1150. 
2. ALR. 1974 8.0. 2077. 
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ment was quoted apparently with 
approval, but with the observation that 
the question whether the purpose speci- 
fied in a notification uncer section 4 was 
sufficient to enable an objection to be 
filed under section5-A,would depend upon 
the facts and circumstances of each case. 
Actually, however, the second decision 
was rested not on the view to Munshi Singh 
v. Union of India? but on the ground of 
delay and laches or want of a plea at the 
earliest possible time. The Court point- 
ed out that the plea as to the vagueness 
of public purpose in the notification 
under „section 4 (I) was not raised in the 
writ petition, and that the writ petitions 
themselves were filed after a long delay. 
So, on the basis that the appellants before 
the Supreme Court were not vigilant and 
had failed to take the precise plea at the 
earlier stage, the appeals were dismissed. 


3. In our opinion, the basis of Aflatoon v. 
Lt. Governor, Delhi? will apply to the pre- 
sent cases. The notification under sec- 
tion 4 (1) in the matters before us was 
made in 1962. In answer thereto, objec- 
tions were relied under section 5-A : but 
no plea of vagueness of the public purpose 
was taken. The declaration under 3ec- 
tion 6 followed in 1968 and in January, 
1969 : but the challenge to the validity of 
the notifications and the declarations was 
made in the objections filed only in 1973, 
after a long lapse of time. In justifica- 
tion of the delay, we are informed that, 
unlike in Afiatoon v. Lt. Governor, Delhi? in 
the instant cases there was an alteration 
of the public purpose in the declaration 
which was different from the one in the 
notifications under section 4 (1). This is 
hardly an explanation, because even after 
the declaration under section 6 there was 
a delay of more than 3 1/2 years. Also, 
the ground of the State that no plea 
was taken as to the vagueness of the public 
p se in section 5-A objections stands 
unchallenged. 

4. Applying Aflatoon v. Li. Governor, 
Deli, the petitions as well as the appeals 
are dismissed. No costs. For the pur- 
pose of assessing the fee as between 
counsel and party, we fix fee Rs. 200 
in each case. 


_1. (1973) 1 8.G.R. 973: (1973) 2 S.Q,C. 337: 
A.LR. 1973 5.Q. 1150. 
2. ALR 1974 S.Q. 2077. 
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W. P.No. 2346 of 1973. 


5. Thistoo is like the other petitions and 
appeals which we have dismissed on the 
ground of delay and laches and for want 
of taking the precise plea. Nevertheless 
it is said that the extent of 39 acres 24 
cents covered by the notification in this 
petition could not serve any purpose 
indicated in the section 4 (1) notification 
unless the immediately neighbouring 
lands of an extent of 440 acres belonging 
to the Central Government are also 
acquired. Counsel, for the purpose of 
mecting the objection on the ground of 
delay and want of a plea, is willing to 
accept the validity of the notification 
under section 4 (1) and the declaration 
under section Even so, he says that, 
since the purpose mentioned in the noti- 
fication under section 4 (1) and in the 
declaration under section 6 could not be 
implemented unless the neighbouring 
hands are acquired which apparently 
h as not been done so far, there is no longer 
any need for proceeding with the acquisi- 
tion. The answer, in our opinion, is 
that, once the validity of the notification 
under section 4 (1) and also the decla- 
ration under section 6 remains unchalleng- 

on any ground whatever, the rest of 
the matter is procedural under the Land 
Acquisition Act. If ultimately Govern- 
ment find that the land in question is 
not required for the public purpose it 
is always open to them at the appro- 
priate stage to give up the acquisition 
under section 48 and, for that purpose, 
it is also open to the petitioner to apply 
to Government. But what is urged 
cannot furnish a ground for our inter- 
ference, notwithstanding the objection 
based on the delay and laches on which 
we have held Aflaioon v. Lt. Governor, 
De ı i+ was disposed of. 


6. The writ petition too is dismissed. 
No costs, For the purpose of assessing 





the fee is Counsel and party, 

we fix Rs. 200. 

R.S. Petitions and appeals 
dismissed. 





1. A.LR. 1974 8.C. 2077. 
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IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


(In Insolvency.) 
Present :—S. Mohan, J. 


In the matter of S. A. Manicka Muda- 
liar and Company by its partners: 
1 S.A. Manickaj Mudaliar and 
2 M. Arunachalam Insoloents. 


The Official Assignee, Madras 
-. Applicant* 


a 


S. Padmalakshmi «1 Respondent. 
Presidency Towns Insoloe.cy Act (LI of 
1909), section 56—Insoluency—Debts due by 
father to daughter—Application within ten 
days thereafter for adjudication—Payment to 
daughter whether fraudulent preference. 


Where in law, there is an obligation in the 
nature of a trust as between a father and 
his daughter, and the father is obliged to 
discharge that obligation and to make 
good a breach of trust it will be far- 
fetched to contend that he was paying the 
amount with a view to prefer. Nor 
again, could it be deemed to be fraudu- 
lent within the meaning of section 56 of 
the Presidency Towns Insolvency Act 
merely because the repayment was done 
to the daughter with the monies borrowed 


from creditors. [Para. 30.] 
Cases referred to :— 
Ex parte Taylor In re Goldsmid, 18 


Q.B.D. 295 ; Sharp v. Jackson, (1899) A.C. 
419 ; In re Lake Ex parte Dyer, (1901) 1 
Q.B.D. 710 ; Kathoom Bi v. Abdul Wahab 
Sahib, (1939) 2 M.L.J. 208: 48 L.W. 783: 
183 I.G. 289: A.LR. 1939 Mad. 313; 
Labhu Ram v. Bhag Mal, 54 I.A. 926 ; 
Radhakishen v. Secretary of State, A.I.R. 
1932 Sind. 181 ; Stthalinga v. Ardhanari 
Cheity, (1939) 1 M.L.J. 745: 49 L.W. 644: 
189 I.G. 170: AIR. 1939 Mad. 645 ; 
Ex parte Stubbins : In re Wilkinson, (1881) 
17 Ch.D. 58; Re Cutts (a bankrupt), ex 
parte Bognor Mutual Building Society v. 





* Petition No. 69 of 1972. 
Application No. 628 of 1974. 
12th March, 1975, 


It] 


Trustee in Bankruptcy, (1956) All E.R. 
537: (1956) 1 W.L.R. 728. (G.A.) ; 
Crosby v. Crouch, (1809) 2 East 256; 
Bills v. Smith, (1865) 34 L.J.Q,B. 68: 
Re Ramsay, Ex parte Deacon, (1913) 2 
K.B. 8o. 


M. S. Venkatarama Iyer and R. Sethuraman, 
for Appellant. 


The Court delivered the following 


Jupement.—This is an application for 
declaring the payment of Rs. 38,692-62 
by the insolvents to the respondent, made 
on 17th July, 1972, fraudulent and void 
against the Official Assignee. 


2. In this report dated 11th November, 
1974, the Official Assignee has stated as 
follows :— 


The insolvents (S. A. Manicka Mudaliar 
and M. Arunachalam), who were carrying 
on business in groundnut, were adjudicat- 
ed on their own petition and the order of 
adjudication is dated 28th July, 1972. 
The insolvents filed a schedule of affairs. 
On an investigation into the accounts, it 
was found that the insolvents had, within 
three months prior to the date of filing 
the petition for adjudication, preferred 
the respondent and paid the debt due to 
her, siz, Rs. 38,692-62 on 17th July, 
1972, within 10 days prior to the filing of 
the petition for adjudication. These 
payments were made in discharge of the 
following borrowings of the insolvents 
from the respondent : 


10—I—1969 Rs. 10,000 
8—2—1969 Rs. 5,000 
3—3—1969 Rs. 10,000 
17—g—1969 Rs. 12,015 


All these total up to Rs. 37,015, which, 
together with interest comes to Rs.38,6q2. 
It is submitted that this was a voluntary 
preference, there being no pressure of any 
sort from the respondent and, therefore, 
must be deemed to be fraudulent and 
void as against the Official Assignee. 
Hence, this petition. 


3- In the counter statement of the res- 
pondent, it is stated that she was born on 
24th April, 1952. There were moneys 
belonging to her, which were invested in 
mortgages, etc. While she was a minor, 
her father had taken and utilised the 
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money belonging to her. Thus, he had 
committed breach of his duty, which he 
owed to her as his ward, and made it 
appear as if it was a loan given to him. 
At the time of marriage on 14th Septem- 
ber, 1969, she was given a dowry of Rs. 
10,008, and notwithstanding the marriage, 
she continued to live with her father. 
Her husband died on roth October, 1971, 
leaving behind the respondent and a 
female child, Renuka, and at that time, 
her father was in financial difficulties. 
The mother and brother of the respon- 
dent took the father to task for having 
improperly -utilised the moneys, and, 
therefore, he, in reparation, paid to her 
under insistence, Rs. 38,692.62 on 17th 
July, 1972. What her father had done 
was a clear breach of trust, since, her 
moneys in his hands were held by him in 
trust. If that be so, there was no question 
of any debt. It is relevant to submit that 
her father had paid within two months 
prior to the date of insolvency, a sum of 
Rs. 1,45,000 to several unsecured credi- 
tors. Therefore, even assuming that to be 
a debt, the payments were in the course 
of the usual business and it cannot be 
called fraudulent preference of one credi- 
tor to another. It is only because the 
father realised the gravity of the breach 
committed to her, more so, by reason of 
the insistence of the mother and the 
brother, the money was paid. Therefore, 
it is not correct to state that there was no 
pressure. Hence, the petition is liable 
to dismissed. 


4. In his further report, dated 23rd 
December, 1974, the Official Assignee 
states that the mdent became a 
major on 24th April, 1970, and after- 
wards the insolvent-father ceased to be a 
guardian. No efforts were made either 
by the respondent’s husband or by the 
respondent herself after her marriage and 
after she attained majority to get back the 
moneys from her father. It is, therefore, 
clear that the respondent had acquiesced 
in the lean taken by her father. From 
the standpoint of the estate, the money 
that was lent by the respondent was a 
mere loan and could be treated only as 
such. In any event, there appears to be 
no breach of trust made by the insolvent, 
when he took the loan from the respon- 
dent. 
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5. Evidence was tendered on behalf of 
the Official Assignee through P.W. 1, 
the Sub-Accountant, in his office, through 
whom the various amounts lent to the 
insolvents were marked as Exhibits P-1 
and P-g. In cross-examination, an ex- 
tract was put to the witness to show that 
a sum of Rs. 1,45,000 was paid to the 
various creditors and he admitted that all 
those entries were correct. 


6. The respondent was examined as 
R.W. 1. She speaks to the fact of her 
marriage and the dowry given to her at 
the time of the marriage and also the 
unauthorised taking away of the money 
belonging to her. In cross-examination, 
as to how she got the money, she states 
that as and when there were auspicious 
functions like [Ear-boring ceremony, 
Cradle ceremony, etc., she was given 
presents, which were handed over to her 
mother, who lent those amounts on interest 
and all the moneys were kept by the 
mother, with a view to purchase a house 
property for her. Asked as to the circum- 
stances under which, she was paid money 
on 17th July, 1972, she deposes that her 
uncle, Kannappa Mudaliar and her 
aunt, came and demanded money from 
her father, which they had lent to him, 
and her mother, fearing that her father 
would use the money belonging to the 
respondent, immediately, counted the 
amount which was kept in the almirah 
and it was found that there was a deficit 
and the father was questioned. He 
admitted having taken the money. But, 
he would state that he had only invested 
the same in the business and he would 
repay it and accordingly, it was repaid. 
7. R.W.2 is the mother of the respon- 
dent. She adds in her testimony, after 
narrating the circumstances under which 
the money came to be paid, that it was 
only after a quarrel that the daughter 
having lost her husband, had some moneys 
to her credit, which was reserved for 
purchase of a house property, and that 
the husband had improperly taken away 
that money. 


8. In cross-examination, she states that 
no accounts were maintained for the 
lending of moneys of the daughter and the 
huge amount was kept in the almirah and 
not in the bank, since it was intended for 
the purchase of a house for the daughter. 


[1975 


g- In this state of pleadings and evi- 
dence, Mr. M. S. Venkatarama Iyer, 
learned counsel for the respondent raises 
the following submissions : (1) The rela- 
tionship being fiduciary in character, there 
is no question of any debt, and conse- 
quently, relationship between the insol- 
vent and the respondent cannot be termed 
as that of a debtor and a creditor. In 
support of this decision, he cites Ex parte 
Taylor In re Goldsmid', Sharp v. Jackson*, 
In re, Lake Ex parte Dyer’, and the passages 
occurring in Halsbury’s Laws of England, 
Fourth Edition, Volume 3, page 498, 
para. gir and page 501, para. 916. 


(2) This is a case in which the guardian 
lends to himself and where he appro- 
riates the money belonging to the minor, 
it would amount to a breach of trust. 
In support of this submission, he relies 
on the decision in Kathoom Bi v. Abdul 
Wahab Sahib‘, Labhu Ram v. Bhag Mal’ and 
Radhakishen v. Secretary of State’. 


(3) Where a person discharges an obliga- 
tion in the nature of a trust, itis not with 
a view to prefer, and therefore, section 56 
of the Presidency Towns Insolvency Act, 
cannot apply. 


10. The learned Official Assignee sub- 
mits as under : 


(1) This is a case of a fraudulent pre- 
ference and all the requisite conditions of 
section 56 are satisfied, and the bona fides 
of the respondent is immaterial The 
fraudulent nature is evident from the 
list of assets wherein, under Schedule A, 
it is seen that all the debts were contracted 
in the year 1972. A perusal of that wilh 
make it clear that none of the creditors was 
paid while only relations were preferred 
for payment out. (2) There is no ques- 
tion of trust here, since there is no vest- 
ing of the property and none of the ingre- 
dients required under section 3 of the 
Trusts Act is present in this case, and 
consequently, the relationship. is only of a 
debtor and creditor. In suppor of 
these two submissions, he relies on the 


1. 18 Q.B.D. 215. 

2. out Appea 1Cases 419. 

3. (1901) 1 Q.B.D. 710. 

4. (1939) 2M.LJ. 208: A.LR. 1939 Mad, 713. 
5. t1920 54 L.A. 326. 

6. A.LR. 1972 Sind. 181. 
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ruling in Sithalinga v. Ardhanari Chetty}, 
and also the passage, occurring in 
Williams’ on Bankruptcy, Eighteenth 
Edition (1968), page 390. 


1x. I will now proceed to consider the 
merits of these respective submissions. 


xz. Itisimportant to ascertain the nature 
of relationship because that will have a 
great bearing in deciding whether section 
56 of the Presidency Towns Insolvency 
Act is applicable or not. That section 
reads as follows : 


“(1) Every transfer of property, every 
payment made, every obligation in- 
curred, and every judicial proceeding 
taken or suffered by any person unable 
to pay his debts as they become due 
from his own money in favour of any 
creditor, with a view of giving that 
creditor a preference over the other 
creditors, shall if such person is adjud- 
ged insolvent on a petition, presented 
within three months after the date 
thereof, be deemed fraudulent and 
void as against the official assignee. 
(2) This section shall not affect the 
rights of any person making title in 
good faith and for valuable conside- 
ration through or under a creditor of 
the insolvent”. 


13. According to Mr. M.S. Venkatarama 
Iyer, the relationship is only that of a 
trustee and a co-trustee. 


14. Lord Esher, M.R., held in Ex parte 
Tapylor—In re, Goldsmid?: 


“With regard to the payment of the 
3000 1 cheque, the relation of debtor 
and creditor did exist between the 
bankrupt and Taylor. ve bankrupt 
was in a position in which exposure 
would have, at least, been infamy to 
him, and it was very likely to lead him 
into extreme danger. He. was actu- 
ally threatened with a criminal prose- 
cution before a Magistrate. Can we, 
under these circumstances, say that, 
when he made the payment, he made 
it with a view of preferring Taylor, 
rather than with the sole view of get- 
ting rid of the exposure with which he 
was threatened, and which would have 

a 
1. (1939) 1 M.L.J.745 : 49 L.W. 644 :AI.R, 

1939 Mad. 645. 

2. 18 Q:B.D. 295 at p, 300. 
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been ruin to him in character as well as 
in money? So far fram differing 
from the conclusion of Cave, J, I 
think the bankrupt cared no more for 
Taylor than for any other creditor, but 
that he acted solely with the view of 
saving himself from exposure, infamy, 
and danger. I do not think there was 
any fraudulent preference. 

With regard to the other ground, the 
execution of the deed of the 23rd of 
March, the bankrupt had been ‘guilty 
of a gross, and perhaps a fraudulent, 
breach of trust, and an application was 
made to him by Taylor, his co-trustee, 
to replace the trust money which had 
been lost. I do not say that threats 
were made use of, but great pressure 
was put on him. The relation of 
debtor and creditor did not exist 
between the parties. The relation was 
only that of trustee and co-trustec,. 
honest trustee and defaulting trustee”. 


Again Lindley, L.J., held at page gor: 
“A cestui que trust is not a creditor 
of his trustee, nor is a trustee a credi- 
tor of his co-trustee. In neither case 
do the parties stand in the relation 
of debtor and creditor”, 


If this be the correct position, Mr. M. S. 
Venkatarama Iyer is right in his sub- 
mission that the payment of the moneys 
to the respondent was not with a view to. 
prefer. 


15. The same line of reasoning was 

taken in Ex parte Stubbins—In re, Wil- 

kinson!, wherein it was held : 
“If a debtor on the eve of bankruptcy 
voluntarily makes good trust money 
which he has misapplied, the payment 
cannot be set aside as a fraudulent 
preference of the trust estate”. 

x6. The following remarks of Rigby, L.J., 

occurring in In re, Lake ex parte Dyer’, 

are also apposite. 
“How is a trustee a debtor ? Can he 
be sued at common law ? I do not 
see how he can be a “debtor”, for 
the money he is traudulently dealing 
with`is, at law, his own money. No 
doubt he can be called upon to 
replace the money, but that must be 


1. dari 17 Cb, D, 58. 
2. (1901) 1 Q.B. 710 at p. 715. 


99 THE MADRAS LAW JOURNAL REPORTS (1975 


by a suit in equity, not at law. Not- 
withstanding the high authority of 
the statement that has been referred 
to, I confess I do not understand 
it’, 

17. In the leading case of the House of 

Lords in Sharp v. Jackson?, Earl of Hals- 

bury L.G., referred to Ex parte Taylor, 

and ultimately held at page 426 as 

follows :— 
‘‘My Lords, it becomes unnecessary 
to raise other questions which have 
been disposed of before. It has been 
suggested that there was a proposition 
which could be maintained, as to 
which I confess I entertain grave 
doubts whether any decision goes to 
that extent, namely, that the relation 
between a cestui que trust and a trustee 
who has misappropriated the trust 
fund is not that of debtor and creditor. 
That it may be something more than 
that is true, but that it is that of debtor 
and creditor I can entertain no doubt. 
As that question has been mooted and 
brought before your Lordships’ House 
as one question for decision here, I 
certainly have no hesitation in saying 
that in my opinion no such proposition 
can properly be maintained, and that 
although there are other and peculiar 
elements in the relation between a 
cesiui gue trust and a trustee, un- 
doubtedly the relation of debtor and 
creditor can and does exist”. 


The other four learned Law Lords did 

not refer to this. 

18. The following passage occurring 

in Halsbury’s Laws of England, Fourth 

Edition (Volume 3) at page 498 (Para. 

911) may be usefully referred to: 
git. Act done must be in favour of credi- 
tor or surety.—For a transaction to consti- 
tute a fraudulent preference, the act 
must have been done in favour of a 
creditor, or a surety or guarantor for 
the debt due to that creditor and not 
in favour of any other person. Where, 
therefore, an act is done by a debtor 
with a view of benefiting himself, and 
a creditor or surety thereby obtains a 
benefit not shared by the debtor’s 
other creditors, then, even though all 





1. (1899) A.Q. 419 at p.422. 
2 18 Q,B.D. 295. 
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the other elements of fraudulent pre- 
ference are present, the transaction, 
cannot be set aside on the ground that 
the creditor or surety in fact derives 
an advantage. 

Where a defaulting and insolvent 
trustee replaces money or property 
forming part of the trust estates which 
he has abstracted or taken, this does 
not amount to a payment or transfer 
to a creditor within this provision of 
the bankruptcy law.” 


“916. Other circumstances negativing in- 
tention to prefer.—It is not necessary to 
prove pressure, if there are other cir- 
cumstances which suffice to rebut the 
presumption of fraudulent intention, 
and to suggest that the act complained 
of was not done with the view to 
prefer. 

....that he desired to make repara- 
tion for a past wrong, as by restoring 
trust money which he had misappro- 
priated.” 


Re Wilkinson, ex parte Stubbins!, Re 
Goldsmid, ex parte Taylor*, Re Hutchin- 
son, ex parte Ball®, Sharp v. Jacksont, 
Re Lake, ex parte Dyer®, Gf. Radcliffe v. 
Abbey Road and St John’s Wood Permanent 
Building Society®, Re Eric Holmes 
(Property) Lid.?. 


Again paragraph 917 at page 502 states: 


‘‘g17. Circumstances Inadequate to Nega- 
tive Intention to Prefer—In order to 
negative an intention to prefer, it is 
not sufficient to prove that the debtor 
was moved by a mere sense of honour, 
Sharp v. Jacksont, Cutts (a bankrupt), ex 
parte Bognor Mutual Building Society v. 
Trustee in Bankrupicp®, or a sense of 
duty or of moral obligation, or that 
he acted from motives of kindness or 
of gratitude.” Crosby v. Crouch®, Bills v. 
Smith?®, Re Ramsay, ex parte Deacon*', 





(1881) 17 Gh.D. 58. 
1886) 18 Q.B.D. 295. 
35 W.R. 264. 
A.C. 419 (HLL). 
1901) 1 KB. 710, 
1918) 87 L.J.Gh. 557. 
1965) Ch. 1052 : (1965) 2 AN E.R. 33. 
ti956) AU E.R, 537 : (1956) 1 W.L.R. 728 


9, (1809) 2 East, 256. 
10. (1865) 34 L.J.Q.B. 68. 
11. (1913) 2 K.B. 80. 
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1g. On this basis, it is contended by 
the learned counsel for the respondent, 
Mr. M. S. Venkatarama Iyer, that the 
following passage occurring in ‘The Law 
of Insolvency in India’ Mulla, 
Second Edition, (1958) at page 
627 is wrong, since the actual decision 
of the House of Lords does not hold so: 


“The relation of a trustee who had mis- 
appropriated a trust fund and his 
cestui que trust is that of debtor and 
creditor. “‘Although there are other 
and peculiar elements in the relation 
between a cestui que trust and trustee, 
undoubtedly the relation of debtor and 
creditor can and does exist”. 


20. It is the argument of the learned 
Official Assignee that Ex parte Taylor, 
In re Goldsmid',is notthe correct law and 
it has actually been overruled by the 
House of Lords, as seen from the obser- 
vations made in Sharp v. Fackson*, (which 
I have extracted above). 


In re Lake ex parte Dyer?, need not be 
considered at length since the remarks of 
Rigby, L.J. came to be made in answer 
to the argument of the counsel, and that 
was not the actual decision in that case. 


21. I am. unable to agree with the 
fearned Official Assignee that Ex parte 
‘Taylor. In re Goldsmid}, has been over- 
Tuled by the House of Lords. To my mind 
it appears that the observations of Earl 
of Halsbury, L.Q. at page 426 were only 
‘by way of obiter, and this perhaps led 
Rigby, L.J., to make those remarks in 
Tn re Lake ex parte Dyer?. 


22. No doubt Williams on Bankruptcy 


(Eighteenth Edition (1968)) at page 390 
states : 


“Section 92 of the 1869 Act, and section 
4 `“the 1883 Act, applied to transac- 
tions between a debtor and persons 
who were in the strict sense his credi- 
tors. Thus, a person who had entrus- 
ted a bankrupt with money for a speci- 
fic purpose was not a creditor within 
the section, and a defaulting trustee 





1. 18 Q.B.D. 295. 
2. eh A.G. 419 atp. 426. 
3. (1901) 1 Q,B.D. n¢. 
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was a “debtor”? neither of his cestut 
que trust, nor of his co-trustee’’. 
But this was disapproved by Lord 
Halsbury, L.G. in Sharp v. Jackson’. 


But, I do not think that is the correct 
appreciation of the legal position. On 
this basis, the passage in “The Law of 
Insolvency in India” by Mulla, at page 
627 (extracted above) must be held to 
be not reflecting the correct position. 


23. The decision in Ex parte Stubbins In re 
Wilkinson®, also lends support to the 
conclusion that if there has been 
an entrustment and if there is a relation- 
ship of a trustee and co-trustee, the dis- 
charge of that obligation by the trustee 
cannot amount to a fraudulent prefe- 
rence. 


24. This conclusion alone is not suffi- 
cient to dispose of the case, since there 
remains the other question whether such 
relationship of a trustee and co-trustee 
does exist here. It is, in this connection, 
that the decision in Kathoon Bi v. Abdul 
Wahab Sahib: 


“On their own showing respondents 
1 to 3 were the guardians of the appel- 
lant and the minor’s property being 
in their hands, they must account 
in full. 


....1 to 3 We hold that respondents 
were in the position of trustees and 
are liable to account to the appellant 
for. her half share in the profits 
out of the business”. 


becomes very relevant. 

25. Likewise in Labku Ram v. Bhag 

Malt, it was held: 
“The relationship between a guardian 
and his ward is very similar to the 
relationship existing between a trustee 
and his beneficiary. 
A guardian stands in a fiduciary 
relation towards his ward and is not 
allowed make any profit out of his 
ofice”. 

26. However, the learned Offcial 

Assignee would try to distinguish these 





1. (1899) A.Q. 419. 
2. 17 GBD. 58. 
3. (1939) 2 M.L.J. 208 at p.213: A.LR. 1939 


4. (1920) 54 I. A. 926. 
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two cases by stating that the guardian 
cannot in any sense be called a trustee 
within the meaning of section 3 of the 
Indian Trusts Act, and merely because 
the relationship is a fiduciary ene, it 
does not mean that there is a trust. He 
seeks to support his submission on the 
basis of the decision in Stthalinga v. 
Ardhanari Chetty!, which has held thus: 


“The conclusion seems to be therefore 
irresistible that a guardian although he 
occupies a fiduciary position is held to 
be debarred from acquiring immovable 
property on behalf of his ward. The 
only standard by which he has to be 
judged is that of a prudent man who 
is acting carefully with his own money. 
If a guardian is found to have acted 
according to this standard he must be 
held to have done all that was required 
of him”. 


27. It may be correct to state that the 
‘trust’ as contemplated under section 3 of 
the Indian Trusts Act, does not arise in 
this case. But, it has to be remembered 
that there are certain obligations in the 
nature of a trust as dealt with under 
Chapter g and this will undoubtedly 
be a case wherein there is an obligation 
in the nature of a ‘trust’ and the argu- 
ment of the learned Official Assignee 
overlooks this important aspect. If this 
be the position, the decision in Stthalinga v. 
Ardhanari Chetty, does not lend support 
to the contention of the learned Official 


Assignee. 


28. I am unable to agree with the 
learned Official Assignee when he states 
that there was actually no entrustment 
to the father, as seen from the evidence 
of R. Ws. 1 and 2 andin so far as it is 
admitted that the father has stealthily 
removed the amount belonging to the 
daughter, the father is none other than 
the ‘“‘common thief”. This argument 
ignores the position that the father is 
the natural guardian and it is in the 
evidence of R.W. 2 that he was taken to 
task for having improperly taken away 


ae ea ee ee eS 
1. (1939) 1 MLJ. 745 149 L.W. 644: ALR. 
1939 Mad. 313. 
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the money belonging tothe daughter, 
which was kept without investment in 
order to purchase a house for the daughter. 


29. I am equally unable to accept the 
argument of the learned Official Assignee 
that there was no pressure on the father 
to pay this amount and the Court should 
not base its conclusion on sympathies, 
merely because the respondent is a young 
widow, barely having had only about 
2 years of matrimonial bliss, that too 
with a daughter to look after. 


30. Sympathetic considerations may 
prevail with the Court where it is a 
matter of discretion. But, here it is not 
on sympathies, I decide. In law, there 
is an obligation in the nature of a trust, 
where the father is obliged to discharge 
that obligation and to make good th 
breach of trust, it will be far-fetched 
contend that he was paying the amount 
with a view to prefer. It is not th 
material pressure alone that matters. 
The evidence of both R.Ws. 1 and 2 
points out that the father was taken to 
task and the quarrels became a daily 
feature on account of the taking away 
of the money by the father, which admit- 
tedly belonged to the daughter. Only 
with a view to clear his conscience and 
in reparation of the injury done to the 
daughter, whose cup of sorrow was already 
full at the loss of . her husband, the father 
made good the payment. Under these 
circumstances, to contend that there was 
no pressure, is something which I can- 
not appreciate. Nor again, could it b 
deemed to befraudulent within the mean- 
ing of section 56 merely because th 
repayment was done to the daughter 
with the moneys borrowed from credi- 
tors. That only shows that he was 
anxious to shield himself from the accu- 
sation that he was an evil father, adding 
to the woes of a bereaved daughter. If this 
be the position, the fact that Rs. 10,008 
was paid as dowry to the daughter at the 
time of marriage and after the marriage 
the father fad no right of guardian- 
ship does not, in any way, affect my 
decision. Th- reason I hold sqis that 
it is in the evidence of R.W. 1 that even 
after the marriage, the daughter conti- 
nued to live with father. a 


il) 


gx. Thus, on careful consideration of 
all the above, I come to the conclusion 
that this application is liable to be dis- 
missed and it is accordingly dismissed. 
‘There will be no order as to costs. 


S.J. Application dismissed. 


IN THE HIGH QOURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT:—S. Ratnavel Pandian, 7. 
T. K. S. M. Kalyanasundaram 





Petitioner* 
v. 
Kalyani Ammal and another 
Respondents, 


Criminal Procedure Gode (V of 1898), section 
133—Nutsance—Existence for a long period— 
No urgency existing—Remedy of aggrieved 
party. 


No action can be taken under section 133 
of the Criminal Procedure Code where 
the obstruction or the nuisance has been 
in existence for a long period and the 
only remedy open to the aggrieved party 
„is to move the civil Court. Section 133, 
Criminal Procedure Code, is attracted 
only in cases of emergency and imminent 
danger to the health or physical comfort 
of the community. [Para. 4.] 


Cases referred to :— 


Asharft Lal v. The State, (1965) 1 Crl.LJ. 
535_: (1964) AULW.R. 244 : (1964) 
AILL.J. 629 : A.I.R. 1965 . 2153 
Murlidhar Bhila Patil v. Onkar Vyankat 
Patil, A.I.R. 1961 Bom. 263. 
Petition under sections 435 and 439 of 
the Code Criminal Procedure, 1898, 
raying the High Court to revise the 
One of the of Court of the Executive 
I Class Magistrate, Karaikal dated 2nd 
July, 1973 and passed in M.C. No. 18 of 
1971. 
A. A. Selvam, for Petitioner. 
N. Natarajan and Public Prosecutor for 
Pondicherry, for Respondents. 


The Court made the following 
Orver.—This revision petition is pre- 
ferred against the orders of the First 


* Crl-R.G. No. 743 of 1973 (P) 
Crl.R.P, No. 732 of 1973. 14th February, 1975. 
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Glass Magistrate (Executive), Karaikal, 
in M.G. No. 18 of 1977 on his file giving 
certain directions to the Petitioner herein 
(respondent in M.G. No. 18 of 1971). 


2. M.G. No. 18 of 1971 was filed by the 
first respondent herein under section 133, 
Criminal Procedure Code, in order to 
prohibit the working of the petitioner’s 
industry in his rice mill situate in East 
Street, Neravy, a residential area, on the 
ground that the conduct of the said trade 
in the premises is injurious to the health 
and the physical comfort of the resi- 
dents of that locality. The trade carried 
on by the petitioner is processing and 
boiling of paddy after it is soaked for 
softness in cisterns and the spreading 
of the boiled paddy on the open yard 
inside the mill premises for drying. “The 
first respondent alleged nuisance by the 
foul smell emanting from the soaking 
cisterns, stagnation of water drained from 
these cisterns and the fly ash disseminated 
from the smoke belched out of the chim- 
ney while boiling of paddy with the use 
of husk as fuel. The Magistrate originally 
passed a conditional order under 
section 133 (1), Criminal Procedure Code, 
to the effect that the petitioner should 
desist from soaking and softening paddy 
till he modified the cisterns so as to 
obviate foul smell emanating therefrom 
and should also desist from using husk 
in the boiling of paddy till necessary modi- 
fications are made to prevent fly ash 
from being emanated all round. That 
conditional order was later made absolute. 
The petitioner filed Gr.R.C. No. 117 of 
1972 on the file of this High Court and 
this Court, by order dated 5th January, 
1973, set aside the said order and remand- 
ed the matter to the Magistrate for dis- 
posal afresh after making a local inspec- 
tion and after examining public health 
authorities and the Chief Medical Officer 
and after giving an opportunity to both 
the parties to lead additional evidence. 
It is seen from the order of the learned 
Magistrate that he made a local in- 
spection of the industrial establishment 
after due notice to the parties and in the 
presence of the learned counsel on 14th 
May, 1973. He also examined one 
Dr. Benedict, the ex-Chief Medical 
Officer, Karaikal. His report dated 8th 
May, 1969 is marked as Exhibit C-1. 
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The learned Magistrate also considered 
the medical report of Dr. Garounanidhy 
the then Chief Medical Officer, who was 
also cross-examined by both parties with 
reference to his report dated 7th June, 
1973, which has been marked as Exhibit 
C-2z. The learned Magistrate also exa- 
mined Dr. John Thomas whose report 
dated goth April, 1971 had been adverted 
to by the previous Magistrate and that 
has been marked as Exhibit Q-3. On 
a consideration of the evidence given by 
all the three Medical Officers, the learned 
Magistrate found that there was obnoxi- 
ous smell emanating from the cisterns 
where the paddy is soaked, that the fly 
ash and smoke being belched out of 
chimney of the mil] is deposited on the 
terrace of the first respondent herein, 
that the water from the cisterns of the 
soaked paddy is being let out by the open 
channels and allowed within the com- 
pound of the mill. According to the 
doctors, there is inconvenience caused by 
the mill in its vicinity and there is nui- 
sance asa result of the soaking smell of 
the soaked paddy in the cisterns and as a 
result of the fly ash being carried by the 
blowing wind to the roofs around the 
mill and in particular to the terrace of 
the first respondent herein. The Magis- 
trate also satisfied himself about the 
facts on his personal inspection of the 
mill. According to. two doctors, the 
particles of the fly ash and, the foul smell 
emanating from the soaking tubs cause 
a nuisance and are certainly a source of 
inconvenience to human beings. Two 
of the doctors opined that the ashes and 
dust might cause injury to public health 
and they proposed some remedial 
measures, 


g. Ona consideration of all the above 
circumstances and on his own personal 
satisfaction, the learned Magistrate 
ordered that the water in the soaking 
cisterns of the petitioner’s mill be 
emptied and renewed every 24 hours, 
that the water let out of the cisterns be 
carried away by pipes to the nearby 
Thirumalaiarasanar river carrying back- 
waters and that any other alternative 

of fuel be used for the oven instead 
of husk. The petitioner was directed 
to comply with the above orders within 
a period of 30 days, failing which the 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


Court would prohibit the working of the 
mill, as, in its opinion, it had resulted 
in injury to health and physical comfort 
of the residents of the locality. It is as 
against these directions, the petitioner 
has filed the present revision petition. 


4. Learned counsel appearing for the 
petitioner has strenuously urged that 
section 133, Criminal Procedure Code, 
is not intended to be employed to avoid 
thé necessity of filing a civil suit in regard 
to the alleged nuisance which has been 
in existence for a long period. Section 
133, Criminal Procedure Code, provides 
a speedy and summary remedy only in 
cases of urgency where danger to public 
interest or public health is involved. In 
all other cases, the party should be refer- 
ted only to the remedy under the ordi- 
nary law. It is seen from the order of 
the learned Magistrate that the husband 
of Kalyani Ammal], the first respondent 
herein, had already filed a petition in 
the Court of the Executive First Class 
Magistrate, Karaikal, against the peti- 
tioner herein, which was finally dismissed 
as there was no justification for taking 
action under this section. Thus, it can 
be seen that this alleged nuisance would 
have been in existence for a long period. 
The circumstances and the evidence in 
this case do not prove that an urgency 
exists warranting the taking of action 
under this section. No action can be 
taken under this section where th 

obstruction or nuisance has been in 
existence for a long period and the onl 

remedy open to the aggrieved party is 
to move the civil Court. For this pro- 
position, learned counsel for the peti- 
tioner relied on Asharfi Lal v. The 
State’, wherein it has been held that the 
proceedings under section 133 should be 
taken in cases of emergency where the 
public shall be put to great inconvenience 
and shall suffer an irreparable injury 
if the encroachment or nuisance is not 
removed at once by adopting the sum- 
mary procedure contained in Ghapter X, 
Criminal Procedure Code, and therefore, 
ordinarily no action under section 133 can 
be taken where the obstruction or nui- 
sance has been in existence for a long 





1. 1964 All. W.R. 244 : 1964 All. L.J. 629 
(1965) 1 Gri. Ly. 535: ALR. 1965 All. 215. 
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period. It is further observed that there 
is no legal bar to seeking remedy under 
section 133 where there exists a genuine 
emergency to have the encroachment or 
nuisance removed. Such an action 
can be taken even though the encroach- 
ment or nuisance has been in existence 
for a reasonably long period. But, if the 
obstruction has been in existence for a 
long period, without any change in 
circumstances, the removal of such 
obstruction cannot be said to be urgent 
and the remedy must be sought in a civil 
Court. The learned Counsel also relied 
on Murlidhar Bhila Patil v. Onkar Vynkat 
Patil1, where it has been held that an 
order under this section would be justi- 
fied only if the conduct of the trade is 
injurious to the health or physical com- 
forts of the community, and that these 
words necessarily mean that the conduct 
of the trade is injurious in praesenti to 
the health or physical comfort of the 
community. In that case also, it 
has been held that unless there is such 
imminent danger to the health or physical 
comfort of the community in that loca- 
lity or the conduct of the trade or occu- 
pation is in fact injurious to the health or 
the physical comfort of the community 
in that locality an order under section 133 
cannot be passed. The learned Magis- 
trate himself, in paragraph 5 of his order, 
has mentioned that Dr. Benedict has 
stated in his cross-examination that he 
did not have any material before him to 
show that smoke emanating from the 
rice mill of the petitioner herein would 
affect the health of anybody. In para. 4 
he has stated that on inspecting the site, 
he found that the smell was not apparent 
at that time. But, he would state that 
there were indications to show that if 
the soaking continued for some hours, 
the foul smell would be found to emanate. 
While concluding his discussions, in 
para. 15 of his order, he has nat given 
any finding that an emergency exists 
causing injury to health or the physical 
comfort of the residents of the locality. 
As I have mentioned, section 133, Cri- 
minal Procedure Code, is attracted only 
in cases of emergency and imminent 
danger to the health or physical comfort 


a ee ee 
1. ALR. 1961 Bom. 293. 
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of the community. The concluding por 
tion of the Magistrate’s order does notl 
show that any such emergency exists. 


5. For the above reasons, I find that 
the Magistrate is not justified in giving 
the directions as enumerated in his 
order, by resorting to summary proce- 
dure under section 133, Criminal P ro- 
cedure Gode. 


6. Accordingly, the order of the Magis- 
trate is set aside and the revision peti- 
tion is allowed. 


RS. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


Present:—P. S. Kailasam and C. 7. R. 
Paul, JJ. 





Jacob A. Chakramakal Appellant * 
D. 

Rosy J. Chakramakal Respondenet 
Between: 

Jacob A. Chakramakal Petitioner 
and 

Rosy J. Ghakramakal Respondent 


Guardians and Wards Act (VIII of 1890), 
sections 7 and 19—Minors—Appoiniment 
of guardian—Application by father for dec- 
laration as guardian— Whether maintainable. 


It may be that an application (by the 
father) for appointment as a guardian 
may not be necessary by virtue of his 
status. But there is nothing in the Act 
(VIII of 1890) disabling the father from 
making such an application and claim- 
ing to be the guardian of a minor under 
the Guardians and Wards Act. 

[Para. 12]. 
Section 19 of Act VIII of 1890 does not 
debar a father from filing a petition for 
declaring him as the guardian of a minor. 

[Para. 17]. 


Gases referred to :— 


Jacob A. Chakramakkal v. Rosy J. Chakra- 
makkal, (1972) 2 M.L.J. 520; Rosy 
Jacob v. Jacob, A.I.R. 1973 S.C. 2090; 
Satyanarayana v. Narasaiyamma, 18 M.L.W. 
_— a ee 


* O.S. Appeal No. 94 of 1974. 
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173 : 1923 M.W.N. 668 : 73 I.G. 948: 
ALR. 1924 Mad. 45; Raghaviya v. 
Lakshmiah, 48 M.L.J. 179 : 21 M.L.W. 
244: 86 I.G. 640: AIR. 1925 
398 ; Annie Besant v. Narayaniah, 1.L.R. 
g8 Mad. 807 : 411.A.314: 27 M.LJ. 
go: 1 M.L.W. 520 : 24 I.G. 290: A.LR. 
1914 P.G. 41; Sivas a v. Radhabai, 
{1939) 2 M.L.J. 515: 50 M.L.W. 520: 
185 LC. 647 : AIR. 1939 Mad. 611 ; 
Venkateswaran v. Saradambal, 1.L.R. 13 
Rang. 590; Abubacker v. Mariyamma, 
(1945) 2 M.L.J. 463 : 58 L.W. 587 : 
223 I.G. 464: A.LR. 1946 Mad. 110 ; 
Kunkirama Kurup v. Narayanan Nambiar, 
(1953) 2 M.LJ. 670 : AIR. 1954 

d. 375 ; Bat Tara v. Mohan Lal 
Lallubhai, 24 Bom.L.R. 779; Tej Begum v. 
Ghulam Rasul, 83 I.G. 308; Mt. Siddicun- 
nise v. Nizamuddin, A.I.R. 1932 All. 215. 


Appeal under clause 15 of the Letters 
Patent against the judgment and order 
of the Honourable Mr. Justice Mohan 
dated roth December, 1974 and made 
in the exercise of the Ordinary Original 
Civil Jurisdiction of this Court. 


K. Gopalachari, for Appellant. 


E. N. Balasubramaniam and K. Rama- 
narayanan, for Respondent. 


The Order of the Court was delivered 
by 


Kailasam, 9 —This appeal is filed under 
clause 15 of the Letters Patent against 
the order of Mohan, J. holding that the 
petition filed by the appellant-father 
praying for a declaration that he is the 
guardian of the persons of the minors and 
for the restoration of the custody of the 
minors to the father is not maintainable. 


2. The petition is a continuation of a 
longstanding and bitter litigation bet- 
ween the father and the mother of the 
minor children. A suit O.M.S. No. 12 
of 1962 was filed for judicial separation. 
Judicial separation was granted and 
certain directions were given regarding 
the custody of the minor children. The 
father filed O.P. No. 270 of 1970 for 
the custody of the minor children. 
There were three children out of the 
marriage, and custody of two minor 
children was given to the mother. The 
father preferred an appeal and the wife 
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a memorandum of objections against the 
judgment in so far as it was against them, 
the father and the mother claiming cus- 
tody of the three children. A Division 
Bench of this Court by its judgment 
reported in Jacob A. Chakramakkal v. 
Rosy J. Ghakramakkal’, held that the 
father is the proper person to be the 
guardian and entrusted the custody o 
the children to him. The mother took 
the matter to the Supreme Court, and 
the Supreme Court in Rosy Jacob v. 
Jacob’, restored the order of the learned 
single Judge directing the custody of the 
two minor children to the mother. 
While disposing of the appeal, the learned 
Judges of the Supreme Court expressed 
their earnest hope that the two spouses 
would at least for the sake of happiness 
of their own off-spring, if for no other 
reason, forget the past and turn a new 
leaf in their family life, so that they 
can provide to their children a happy 
domestic home to which their children 
must be considered to be justly 
entitled. This hope which had been 
expressed by several learned Judges 
during the course of this long and 
bitter Jitigation has not yet been realised. 
In fact, an appeal to the same effect by 
us during the hearing of the appeal would 
not help the parties to bury the hatchet. 


g. After the Supreme Court rendered 
its decision, the present petition, O.P. 
No. 103 of 1974. was filed by the father. 
The petition purports to be one under 
sections 7, 8, 10, 17, 19 and 25 of the 
Guardians and Wards Act, 1890 (Central 
Act VIII of 1890 hereinafter referred to 
as the Act). The relevant reliefs prayed 
for in the petition in paragraph 10 are 
as follows: 

“The petitioner therefore prays that 

this Hon’ble Court may be pleased to 

order: 


(a) that the petitioner be declared to 
be the guardian of the persons of the 
minors, 

(b) that the minors are restored to the 
custody of the petitioner, 


z E TA eed 2 S.C, 

. (1973) 1 S.G.G. 840: (1974) 2 S.Q.J. 129: 

1974) 2MLL.J, (S.C.) 34: (1973) 3 sok gl: 
LR. 1973 S.C. 2090. 
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Mohan, J., who heard the petition framed 
four points for determination and they 
are (1) inasmuch as the Supreme Court 
has decided the issue of guardianship, 
on the principle ‘of res judicata whether 
the present petition is barred (2) having 
regard to the language of section 48 of 
the Act, whether the order of the Supreme 
Court has become final and is not liable 
to be decided otherwise, (3) having 
regard to the principle of comity of 
Judges, whether, the matter cannot be 
re-agitated, and (4) since under law, 
the father himself is the guardian, whether 
an application for declaration under 
section 7 of the Act will not lie, in other 
words, is redundant, 


4. The learned Judge found that the 
decision of the Supreme Court barred 
the present petition on the principle 
of res judicata. On the second question, 
he found that the proper construction to 
be placed on section 48 of the Act is 
that the civil proceedings are barred, but 
that does not mean that where the Court 
has not decided the question of guardian- 
ship in,a prior application, the bar under 
section 48 could be invoked. ‘The 
learned Judge felt it unnecessary to go 
into the principle of comity of Judges as 
in his view, the present petition is barred 
by the earlier Supreme Court judgment. 
On the fourth point, the learned Judge 
found that though the father is in law 
the guardian in the absence of any 
unfitness, that does not mean that he 
would be disentitled to file the appli- 
cation in proper cases, 


5. In the appeal before us, it was con« 
tended by the learned counsel for the 
appellant-father that the judgment of the 
Supreme Court would not bar the present 
petition as the principle of res judicata is 
not applicable, and the learned counsel 
for the respondent on the other hand 
while supporting the view of the learned 
Judge that the petition was barred by 
the principle of 1¢s judicata, contended 
that the Icarned Judge was in error in 
holding that an application for guardian- 
ship under section 7 of the Act was main- 
tainable by the father. The question 
as to whether an order under the Act 
would be final and as such this petition 
is not maintainable would depend upon 
the fact whether relief under -section 7 


ML jJ—l3 
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of the Act is barred by the Supreme Court 
judgment and therefore need not be 
separately considered. The point as to 
the principle of comity of Judges was 
not considered by the learned Judge and 
was also not pressed before us for deci- 
sion. 


6. The first question that arises for con- 
sideration is whether the decision of the 
Supreme Court bars the present petition 
on the principle of res judicata. The 
present petition as already referred to 
was filed under sections 7, 8, 10,17, 19 
and 25 of the Act, and the reliefs claimed 
were for declaration of the appellant- 
father as the guardian of the person of 
the minors and for restoration of the 
minors to the custody of the appellant- 
father. The relevant sections of the 
Guardians and Wards Act are 7, 17, 
19 and 35. Chapter II comprises 
section 5 to section 19 they relate to the 
appointment and declaration of guardians, 
Section 7 of the Act reads thus:— 


“7 (1) Where the Court is satisfied 
that it is for the welfare of a minor 
that order should be made 


(a) appointing a guardian of his per- 
son or property, or both, or 


(6) declaring a person to be such a 
guardian, the Court may make an 
order accordingly”. 


The Gourt by this section is empowered 
to appoint a guardian or to declare a 
person to be such a guardian, if it is 
satisfied that it is for the welfare of a 
minor. Section 17 runs as follows: 


“17. (1) In appointing or declaring the 
guardian of a minor, the Court shall, 
subject to the provisions of this section, 
be guided by what, consistently with 
the law to which the minor is subject- 
appears in the circumstances to be for 
the welfare of the minor. 


(2) In considering what will be for the 
welfare of the minor, the Court shall 
have regard to the age, sex and reli- 
gion .of the minor, the character and 
capacity of the proposed guardian and 
his nearness of kin to the minor, the 
wishes, if any, of a deceased parent, 
and any existing or previous relations 


§38 


of the proposed guardian with the 
minor or his property. 


(3) If the minor is old enough to form 
an intelligent preference, the Court 
may consider that preference”. 


Section 19 (b) of the Act runs as follows: 


“Nothing in this chapter shall autho- 
rise the Court to appoint or declare 
a guardian of the property of a minor 
whose property is under the superin- 
tendence of a Court of Wards or to 
appoint and declare a guardian of 
the person of a minor whose father is 
living and is not, in the opinion of the 
Court, unfit to be guardian of the 
person of the minor, Or.......-.+4. a 


This section does not authorise the Gourt 
to appoint or declare a guardian of the 
person of a minor whose father is living 
and is notin the opinion of the Court, 
unfit to be guardian of the person of the 
minor. The requirements of the pro- 
visions of sections 7, 17, and 19 of the 
Act will have to be borne in mind by a 
Court before appointing or declaring a 
guardian of the: person of the minor. 
Chapter III of the Act deals with the 
duties, rights and liabilities of guardians. 
Scction 25 (1) of the Act runs as follows: 


“Tf a ward leaves or is removed from 
the custody of a guardian of his person, 
the Court, if it is of opinion that it 
will be for the welfare of the ward 
to return to the custody of his guar- 
dian, may make an order for his return, 
and for the purpose of enforcing the 
order may cause the ward to he 
arrested and to be delivered into the 
custody of the guardian”. 


This sub-section enables the Court to cause 
the ward to be arrested and delivered into 
the custody of the guardian, if the ward 
jeaves or is removed from the custody of 
the guardian of his person, and if the 
Court is of opinion that it will be for the 
welfare of the ward to return to the cus- 
tody of his guardian. Before a petition 
under section 25 of the Act could be 
maintained, the person applying for 
relief should be the guardian of the person 
of the minor who has been removed. If 
the petition under section 25 of the Act 
proceeded on the basis that the petitioner 
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was the guardian and relief as to custody 
of the minor was denied to him, even 
though he was a guardian, a fresh peti- 
tion for his being declared as the guar- 
dian under section 7 of the Act and for 
custody -would not be maintainable, 
for the relief as to custody of the minor 
would have been considered only on the 
basis that he was the guardian. There- 
fore, generally speaking, when custody 
of the minors had been denied to the 
father presuming him to be the guardian, 
a fresh petition by him for declaring him 
as the guardian and thereafter praying 
for custody of the minors as a guardian 
would not be maintainable. 


4. Though prima facie the petition is not 
maintainable, the learned counsel for 
the appellant-father submitted that 
certain observations of the Supreme 
Court will make it clear that the filing 
of a petition under section 7 of the Act 
was kept open in the prior proceedings. 
In order ‘to appreciate this contention, 
we will refer to the various passages 
relied on by either of the parties in the 
Supreme Court judgment in Rosy Jacob v. 
Jacob4, The last sentence in the first 
pa:agraph runs as follows:— 


“The short question which we are cal- 
led upon to decide relates to the guar- 
dianship of the three children of the 
parties and the solution of this problem 
primarily requires consideration of the 
welfare of the children.” 


On behalf of the respondent-mother it 
was submitted that what was decided 
by the Supreme Court related to the 
guardianship of the three minor children 
and a petition for declaration of the appel- 
lant-father as the guardian of the minors 
would not lie now as it was specifically 
covered in the point that was determined 
by the Supreme Court. The Supreme 
Gourt quoted the second point that arose 
for judicial determination before the 
‘earned single Judge of the High Court 
who heard O. P. No. 270 of 1970 as 
follows: 


“What is the proper order to pass as 
regards the custody of the three child- 


1. (1973) 1 S.G.G. 840 : (1974) 2 S.C.J. 129: 
(1974) 2 MLL.J. (S.C.) 34 : (1973) 3 S.G.R. 918: 
A.LR. 1973 S.C. 2090. 


IQ} 


ren of the marriage in the light of the 
events that have occurred subsequent 
to the judgment of the appellate Court 
and under the Guardians and Wards 
Act ? 


Tt may be noted that the point as set out 
here refers to the custody of the three 
children. The petition O.P. No. 270 
of 1970 was for the custody of the minor 
children under section 25 of the Guar- 
dians and Wards Act. A contention 
was raised on behalf of the respondent- 
mother that the Guardians and Wards 
Act would be inapplicable to cases where 
orders have been made in matrimonial 
proceedings and section 19 of the Guar- 
dians and Wards Act cannot govern 
the custody of children given by a conse- 
quent decree under the Indian Divorce 
Act. In dealing with this point, the 
Supreme Court held that the Court 
under the Divorce Act would be in- 
competent to make any order under 
sections 41 and 42 with respect to the 
elder son and the daughter in the present 
petition as they have passed the age 
contemplated under the Indian Divorce 
Act. On this ground on behalf of the 
father it was claimed that he had a right 
to invoke section 25 of the Act and it was 
further pleaded that if section 25 of the 
Act was not applicable, then the petition 
O.P. No. 270 of 1970 should be treated 
to he one under section 19 of the Act or 
under any other competent section of the 
Act so that he could get custody of the 
children denied to him by the mother. 
The answer to this contention on behalf 
the mother, the respondent herein, was 
that the proper procedure which the 
father ought to have adopted was to 
apply under section 7 of the Act and if 
such a petition had been made, it would 
have been tried in accordance with the 
provisions of that Act. The above pass- 
age indicates that while on behalf of the 
father the Court was requested to treat 
the petition to be one under section 7 of 
the Act, on behalf of the mother it was 
contended that the petition cannot be 
treated to be one under section 7 of the 
Act. Dealing with this contention the 
Supreme Court observed that if the Court 
under the Divorce Act cannot make any 
order with respect to the custody, of 
Ajit alias Andrew and Maya alias Mary 
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and it is not open to the Court under the 
Guardians and Wards Act to appoint or 
declare guardian of the person of his 
children under section 19 during his life- 
time, if the Court does not consider him 
unfit, then, the only provision to which 
the father can. have resort for his 
children’s custody is section 25. The 
above sentence would indicate that when 
the court under the Divorce Act cannot 
make any order with respect to the cus- 
tody of the two minors who have passed 
the age it is not open to the Court under 
the Guardians and Wards ‘Act to appoint 
or declare guardian of the person of his 
children under section 19 during his 
lifetime, the only relief that was available 
to the father is under section 25 of the 
Act. This might imply that a father 
cannot apply during his lifetime to be 
appointed or declared as guardian. If 
this position is taken as the law declared 
by the Supreme Court, this Court will 
be bound by it and a petition by the 
father for his being appointed or declared 
guardian should be held to be not main- 
tainable under the Guardians and Wards 
Act. But this statement’ of the Supreme 
Court, it was contended by the learned 
counsel for the appellant-father, is not 
law declared, but was only a passing 
observation. We will deal with this 
question when we consider the objection 
of the learned’ counsel for the respondent 
that a petition hy the father for appoint- 
ment or for declaration as a guardian is 
not maintainable. 


8. Dealing with child Mahesh alias 
Thomas, at the time when the appeal 
was heard by the Supreme Court, 
the Court under the Divorce Act was 
empowered to make suitable orders, 
relating to his custody, maintenance and 
education, and therefore the Supreme 
Court, felt somewhat difficult to impute 
to the Legislature an intention to set up 
another parallel Court to deal with the 
question of the custody of a minor which 
is within the power of a competent Gourt 
under the Divorce Act. The Supreme 
Court therefore declined to accede to 
the plea of the father that his application 
should be considered to have been pre- 
ferred for appointing or declaring him 
as the guardian. The plea that he may 
be appointed or declared as the guardian 
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ts a relief under section 7 of the Act and 
if he is appointed as the guardian, he 
can ask for custody of the minors if he 
satisfies the other requirements of the 
Act. Though the Supreme Court“ dec- 
lined to treat the application to be one 
under section 7 of the Act, it proceeded 
on the basis that the father was the 
guardian and considered the question 
„as to whether as a guardian in the cir- 
cumstances of the case, he would be 
entitled to the custody. The Supreme 
Court dealing with the contention that 
if the father is not unfit to be the guardian 
of his minor children, then the question 
of their welfare does not arise at all, held 
that such a contention is to state the pro- 
position too broadly and may appear 
somewhat misleading. This passage 
would indicate that on behalf of the father 
custody was claimed under section 19 of 
the Guardians and Wards Act which 
provides that the Court is not authorised 
to appoint or declare a guardian of the 
person of a minor whose father is living 
and is not in the opinion of the Court 
unfit to be a guardian of the person of 
the minor. -On the basis of the section 
the plea was that being the father and 
being not unfit to be the guardian of the 
person of the minors. no other person 
could be appointed or declared as the 
guardian and therefore the father is 
entitled to the custody of the children. 
As already stated, this plea was negatived 
by the Supreme Court b saying that the 
contention that if the father is not fit 
to be the guardian of the minor children, 
then the question of their welfare does 
not arise at all, is to state the proposition 
too broadly. Therefore, it 1s clear that 
the Supreme Court proceeded on the basis 
that the appellant-father was the guardian 
and not d'squalified to be a guardian, 
but yet under section 25 of the Act, he 
will not be entitled to the custody as it 
was not in the welfare of the children. 
The Supreme Court observed that the 
father’s fitness cannot override consi- 
derations of the welfare of the minor 
children, and though the father has been 
presumed by the statute generally to be 
better fitted to look after the children, 
the Court in each case has to see pri- 
marily to the welfare of the children in 
determining the question of their custody 
in the background of all the relevant facts 
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having a bearing on their health, main“ 
tenance and education. The Supreme 
Court referring to the decisions on the 
question of right to be appointed or 
declared as the guardian and thereby 
granted custody of his minor children 
under section 25 read with section 19 
of the Act observed that those decisions 
to the extent thev go against the view 
expressed by the Court must be held to 
be wrongly decided. On a reading of 
the judgment of'the Supreme Court it 
is clear that the Court directed the cus- 
tody of the children to the mother after 
taking into account the position of the 
fatter who is not unfit to be the guardian 
of the minor children. In the circum- 
stances, the relief asked for in the peti- 
tion in O.P. No. 103 of 1974 for an 
order directing the minors to be restored 
to the custody of the petitioncr cannot 
be ordered, even though the petitioner- 
father may be declared to be the guardian 
of the person of the minors. 


9. We will nowrefer to the question, 
as to whether it is open to the appellant- 
father to seek a declaration that he is 
the guardian of the person of the minors, 
even though he is not entitled for resto- 
ration of the custody of the minors. In 
the petition, the father has stated that no 
guardian has so far been appointed by 
the Court and no application was made 
with respect to the guardianship of the 
minors and thet the present petition was 
made for a declaration that the appellant- 
father was the guardian of the person of 
the minors and for restoration of custody 
to him. Paragraph 8 of the petition 
starts by saying that the petition is for 
declaration and custody made on the 
grounds mentioned. Thus it will be 
seen that the relief sought for by the 
petitioner is to be declared as the guar- 
dian though in asking for such a decla- 
ration the relief for restoration of the 
custody of the minors is also included 
which relief we have already found that 
the petitioner is not entitled to. The 
Supreme Court in disposing of the appeal 
before it was not called upon to consider 
whether the father is entitled to be 
declared as the guardian, though in 
stating the short question for considera- 
tion, the Court stated that what it was 
called upon to decide related to the guar- 
dianship of the three children of the 
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parties. The body of the judgment makes 
it clear that it was dealing only with the 
custody of the children under section 25 
of the Act even though in deciding the 
question it took into account: the prefe- 
rential position -of the father under the 
Act. The plea therefore that the issue 
as to the guardianship has not been 
decided, as such in the earlier proceeding 
has to'be accepted. It has to be held 
that as this question as to the guardian- 
shin has not been adjndicated, the father 
will be entitled to maintain a petition so 
far as thefirst relief, that is. the petition 
for his beirg declared as the guardian, 
is not harred by the principle of res 
indicala by the decision of the Supreme 
Court. In considering this petition, the 
Court will take into account the several 
provisions in the Act which it is called 
upon to take into account before appoint- 
ing a guardian, particularly sections 7, 
17 and 1g of the Act. A petition by 
the father need not always be redun- 
dant for it may well be contended that 
the Court need not make an order declar- 
ing a guardian under the Act if it is not 
for the welfare of the minor. The 
Petition may be opposed on grounds that 
may be open under the law. 


to. It was strongly urged by Mr. K. N. 
Balasubramaniam, learned coumsel for 
the respondent-mother that the father is 
not entitled to maintain an application 
under section 7 of the Act for his being 
declared as a guardian under the Act. 
Section 7 provides that for the welfare of 
the minor, if the Court is satisfied that 
the order should be made declaring a 
person to be such a guardian, the Court 
may ‘make an order accordingly. On a 
reading of the section there appears to 
be no objection to the father being decla- 
red as a guardian if the welfare of the 
minor required it. Section 17 requires 
that in declaring a guardian, the Court 
shall be guided by what consistently 
with the law to which the minor is sub- 
ject, appears in the circumstances to be 
for the welfare of the. minor. This 
section also does not in any way bar the 
father applying for being declared as the 
guardian of the minor. Section 19 (}) 
of the Act provides that nothing in 
Chapter II which relates to appointment 
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and declaration of guardians, shalt 
authorise the Court to appoint or declare 
a guardian of the person of a minor whose 
father is living and is not, in the opinion 
of the Court, unfit to be guardian of the 
person of the minor. This sub-section 
has given rise to a controversy and the 
learned counsel for the respondent- 
mother referred to certain decisions which 
would construe the section as debarring 
the father from maintaining a petition 
for his being declared as a guardian. 
Before referring to the decisions, we would 
point out that this point was-not taken 
before the Supreme Court or in any 
other proceedings. The contention on 
behalf of the mother who was the appel- 
lant before the Supreme Court .was that 
the father ought to have applied under 
section 7 of the Guardians and Wards Act 
and the plea of the father was that if 
the petition under section 25 was found 
to be defective, it could be converted 
into one under section 7. Though the 
Supreme Court did not permit the 
father to convert the application to be 
one under section 7, it has to be held that 
an application under section 7 is not 
maintainable. The’ only passage which 
may be taken as referring to this aspect 
is the one where the Court has observed 
that if the Court under the Divorce Act 
cannot make any order with respect to 
the custody of Ajit alias Andrew and 
Maya alias Mary and it is not open to 
the Court under the Guardians and 
Wards Act to appoint or declare guar- 
dian of the person of his children under 
section 19 during his lifetime, if the Court 
does not consider him unfit, then the 
only provision: to which the father can 
have resort for his children’s custody is 
section 25. From this observation, it 
was submitted that the Court has ruled 
that the Gourt under the Guardians and 
Wards Act cannot appoint or declare 
the father as the guardian of the person 
of the minor under section 19 during 
his lifetime. This statement of the 
Supreme Court is hypothetical and cannot 
be construed as laying down the law that 
an application under section 7 is not open 
because of section 19. Having found 
that the Supreme Court has not held 
that a petition under section 7 by the 
father is not maintainable, we will proceed 
to refer to the decisians cited hefare w, 
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ur. In Satyanarayana v. Narasaiyamma’, a 
Bench of this Court held that if a third 
party applies, he shall not be appointed or 
declared a guardian of the person of a 
minor whose father is living and is not, 
unfit, and if the father is the applicant 
the section has no application. In 
Raghaviya v. Lakshmiah*, the question as 
to whether the father can ask for a declara- 
tion that he is the guardian was considered 
by a Bench. Venkatasubba Rao, J. took 
the view that the law was correctly laid 
down in Satyanarayana v. Narasaiyamma’; 
while Jackson, J. took a different view. 
Venkatasubba Rao, J., observed, after 
referring to section 19 (a) of the Act that 
the section recognised the preferential 
right of the husband or the father as the 
case may he and provided for the safe- 
guarding of such right, and it was not 
intended to impose a disability upon either 
of them, but on the contrary, the plain 
intention of the section is that in the case 
of a married female no one other than a 
husband shall be appointed her guardian 
unless he is unfit to be such and in the 
case of a minor child none but the father, 
excepting when it is proved that he is not 
fit to be its guardian. A decision of the 
Privy Council in Annie Besant v. 
Narayaniah®, was cited before the Bench in 
support of the proposition that the father 
cannot maintain a petition for being 
declared as a guardian. The observation 
relied on runs as follows : 


_ And further no order declaring a 
guardian should by reason of the 19th 
section of the Guardians and Wards 
Act, 1890 be made during the respon- 
dent’s life unless in the opinion of the 
Court he was unfit to be their guardian, 
which was clearly not the case.” 


The Privy Council was not dealing, with 
the propriety of the order appointing the 
plaintiff as the guardian. The observa- 
tion in the circumstances was held by 
Venkatasubba Rao, J. as obiter and in the 
absence of any indication in the judgment 
that their Lordships of the Privy Council 
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gave a considered opinion on the ques- 
tion, the learned Judge was not prepared 
to hold that they intended to decide 
finally the meaning of section 19. Scrutini- 
sing the observation of the Privy Council, 
we are unable to construe it as laying 
down that the father cannot maintain a 
petition for being appointed as a guardian. 
What it says is that under séction rg no 
order declaring'a guardian should:be made 
during the respondent’s lifetime (father’s 
lifetime) unless in the opinion of the Gourt 
he was unfit to be the guardian which 
was clearly not the case. This in our 
view would only mear that all that the 
Privy Council did was to paraphrase 
section 19 but did not purport to lay 
down that the father cannot maintain an 
application. Jackson, J., who was the 
other learned Judge in Raghavaiya v. 
Lakshmiah', expressed a contrary view in 
the following terms :— 


“ Whether the dictum in Besant v. 
Narayaniah®, is obiter or otherwise I 
think it expresses the plain meaning of 
the statute and under section 19 the 
Court is not authorised to declare any- 
body noi even the father as guardian of the 
person of a minor whose father is living 
and in the opinion of the Court is not 
unfit. Whether this was the intention 
of the legislature or whether a contrary 
intention has been defeated by defective 
drafting, I am not prepared to say.”’. 


Neither the section (section 19), nor the 
pessage referred to in the decision of the 
Privy Council states that the Court is not 
authorised to declare anyhody as guardian 
not even the father. The construction 
that not even the fathe: can be appointed 
is not warranted either under the section 
or on the wording of the judgment of the 
Privy Council. We are in respectful 
agreement with the view taken by 
Venkatasubha Rao, J. and are of the 
opinion that the father could maintain a 
petition under section 7 for his being 
declared as the guardian. 

12. A few decisions rendered subsequent- 


ly were relied on by the learned counsel 
for the respondent-mother. Jn Siva- 
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sankaia v. Radhahait, the question arose as 
to whether a Hindu father had a right to 
the custody of his minor daughter. When 
the marriage of the minor daughter was 
about to be settled, the father disapproved 
of the choice and applied under the Guar- 
dians and Wards Act praying for an order 
appointing him as a guardian of the person 
and property of the minor. He also 
prayed that the first respondent should be 
directed to hand over the custody of the 
minor to him and the first respondent 
should be restrained by an injunction 
from giving away the minor in marriage 
to the second respondent. The applica- 
tion was heard originally by Gentle, J. 
who treated it as one falling under section 
25 of the-Act, and on the ground that the 
appellant had abandoned the minor dis- 
missed. the petition. An appeal. was pre- 
ferred by the father ‘to a Bench of this 
Court and the Bench dismissed the appeal 
holding that the father is certainly nota 
person in whose favour the Court should 
pass an order under section 25 of the Act, 
and it is abundantly clear that the minor 
will be in far better custody if she remain- 
ed with the first respoudent. Repelling 
the contention that even under the cir- 
cumstances the injunction against the 
marriage may be granted, the ‘Court held 
that such a relief cannot be obtained under 
any of the provisions of the Act and observ- 
ed that if the appellant wished to take 
other pruceedings, he was at liberty to do 
s0, but having failed in his application 
under section 25 of the Act, he was not 
entitled to any order on the present appli- 
cation. What the Court considered was 
a petition under section 25 of the Act, 
and the question as to whether an applica- 
tion by the father for his being appointed 
as the guardian could ‘be maintained or 
not did not arise for disposal in the appeal. 
But the Bench observed that the appellant- 
father is not entitled to apply under the 
Act for an order appointing him as the 
guardian of the person or the property of 
the minor on the ground that under the 
Hindu Law, the father is the lawful 
guardian of his child and a declaration 
by the Court cannot increase his powers, 
For the above observation, Leach, G.J. 
speaking for the Bench relied on Venkates- 
ee ee 
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w aran v. Saradambal* and the fact that the 
learned advocate did not challenge the 
correctness of the decision rendered by 
him. Apart from the observation being 
in the nature of an obiter the reason given 
that as under the Hindu Law the father is 


an application 

guardian under 
the Guardians and Wards Act. In the 
z we do not think that the 
observation which is in the nature of 
obiter is binding on us. 


13- In Abubacker v. Mariyamma?, the 
same learned Judge (Leach, G.J.) reiterat- 
ed the view. A Muhammadan father 
applied for an order appointing him the 
guardian of his children by the respon- 
dent, Subsequently he amended the 
petition and asked for an order of the 
Court requiring the respondent to return 
the children to his custody. The District 
Judge dismissed the petition. On appeal 
the Bench observed that a Muhammadan 
father being the lawful guardian of his 
minor children does not require an order 
of the Court to support his right to act as 
their guardian and in fact an application 
under the Guardians and Wards Act for 
an order appointing him guardian does 
not lie. The petition which the Bench 
was dealing with was one under section a5, 
of the Act and the observation that a peti- 
tion under the Guardians and Wards Act 
by the father for appointing him as the 
guardian does nat lie, was not neces 

for the disposal of the petition before the 
Court. In this view, the observation is 
in the nature ofan obiter dicium and 
‘therefore not binding on us. í 


14. In Kunhirama Kurup v. Narayanan 
Nambjar®, Mack, J. after a consideration 
of the decisions in Venkateswaran v, 


1. aR (1935) 13 Rang. 590, 
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Saradambal', Sivasankara v. Radhabai* and 
‘Annie Besant v. Narayaniah® held that he 
could not regard the line of decisions as 
ruling out under all circumstances an 
application by a father to be declared the 
guardian of person and property of his 
minor child. 


15« In Bai Tara v. Mohan Lal Lallubhai* 
it was held that an application by a 
Hindu father under the Guardians and 
Wards Act, for his being declared as a 
guardian is not competent. In Tej Begum 
v. Ghulam Rasul? the Court following the 
decision in Annie Besant v. Narayanaiah*, 
expressed the view that the legislature did 
not intend that the Act should apply to a 
father as the provision was superfluous. 


16. The decision of the Allahabad High 
Court in Mt. Siddicunnisa v. Nizamuddn®, 
was cited by the learned counsel for the 
respondent-mother. We do not find any 
passage in which the, Court has ruled out 
an application by the father for being 
appointed_as theyguardian,of the minors 
under the Guardians and Wards Act. 
What the Court has stated is that the sec- 
tion means not only that in the presence 
of the husband or the father no one else 
should be given preference, when either 
of them is fit to be appointed the guardian, 
but on its language it even ousts the juris- 
diction of the Court altogether and pre- 
vents it from appointing even the husband 
or the father as a guardian when hoth of 
them are not unfit to be the guardian. 
This passage is explained later in the 
judgment by Sulaiman, Ag.G.J. thus :— 


“In my opinion the legislature intended 
that nobody should be appointed or 
declared the guardian at when the 
husband and the father are alive and 
both of them are not unfit, without 
attempting to settle the competition 
between them which may arise under 
the personal law.” 


a a 
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17. For the reasons stated, we are unable 
to agree with the view of the Lahore or 
the Bombay High Court that an applica- 
tion by the father for his being appointed 
as guardian of the person ot the minor 
is not maintainable under the Act. We 
are of the view that the observation made 
in Sivasankara v. Radhabai+ and Abubacker 
v. Mariyammal® are in the nature of obiter 
dicta and are not binding on us. We ar 

satisfied on a reading of the relevant pro- 
visions of the Act that a petition by th 

father for declaring him as the guardian 
of a minor is maintainable and that sec- 
tion 19 does not debar him from makin 

such a petition. In coming to this con- 
clusion we respectfully agree with the 
view taken by Venkatasubba Rao., J., in 
Raghaviaya x. Lakshmiah®, the observations 
of the Bench in Satyanarayana v, Narasai- 
yamma* and the observation of Mack, J., 
in Kunhirama Kurup v. Narayanan Namovar’. 


18. In the result, we hold that the peti- 
tion by the appellant-father for his being 
declared as the guardian of his children is 
maintainable. We also hold that the 
relief for a declaration that he is the guar- 
dian of the minor children is not barred 
by the decision of the Supreme Court in 
Rosy Jacob v. Jacob’. We also hold that 
so far as the second relief praying that the 
children be restored to the custody of the 
appellant-father is concerned, it is barred 
by the said decision of the Supreme 
Gourt. But as observed by the Supreme 
Court, with the changed conditions and 
circumstances, including the passage of 
time, the Court is entitled to vary such 
orders if such variation is considered to be 
in the interest of the welfare of the wards. 
We refrain from stating whether any 
change of conditions or circumstances 
have been made out in the original peti- 
tion. It is for the trial Court to decide 
the question. The appeal is allowed to 
the extent indicated Aa There will 
be no order as to costs in this appeal. 


Appeal allowed, 
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IN THE HIGH GQOURT OF JUDI- 
‘GATURE AT MADRAS, 


PRESENT:—P. R. Gokulakrishnan, J. 


Janaki Ammal Petitioner” 
D 
Muthiah Thevar Respondent. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), section 3 (3)— Tamil 
Nadu Act (XXI of 1972); section 3 (1) (a)— 
Application by tenant depositing rent under 
Act XXV of 1955—Pending application, 
Act XX] of 1972 coming into force—Qral 
. application by tenant in Court invoking Act 
XXI of 1972—Authorised Officer con- 
werting application into one filed under Act 
XXI of 1972—Whether valid. 


There is absolutely nothing wrong in the 
‘orcer passed by the Authorised Officer 
converting the application filed under 
section 3 (3) of Act XXV of 1955 into 
“one under Act XXI of 1972, even though 
dt has not been so stated in such 
specific terms. 


[Para. 4]. 


Petition under section 6 (4) of the Tamil 
Nadu (Cultivating Tenants Protection 
Act XXV of 1955 praying the High Court 
to revise the order of the Court of the 
Authorised Officer (Land Reforms) 
Ramanathapuram at Madurai dated goth 
March, 1974 and made in T.C.T.P. 
No. 66 of 1972. 


R. S. Ramanujam, for Petitioner. 
K. Govindargjun, for Respondent. 


The Court made the following 


‘ORDER.—This revision petition arises out 
of the order passed in T.C.T.P. No. 66 
of 1972 dated goth March, 1974 on the 
file cf the Authorised Officer (Land 
Reforms) Ramanathapuram at Madurai. 
The said petition was filed by the tenant 
under section 3 (3) and rule 3 of Act 
XXV of 1955 depositing Rs. 540 towards 
the rent payable to the landlord for one 
year from ist July, 1971. The prayer 
in that petition is that the landlord may 
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be directed to receive the rent deposited. 
This petition is in accordance with section 
3 (3) of the Cultivating Tenants Protec- 
tion Act XXV of 1955 which says that— 


“A cultivating tenant may deposit in 
Gourt the rent or, if the rent is payable 
in kind, its market value on the date 
of the deposit to the account of the 
landlord”. 


While the petition was pending Tamil 
Nadu Act XXI of 1972 came into being 
in order to provide relief to cultivating 
tenants in respect of certain arrears of 
rent. As per section 3 (1) (a) of Act 
XXI of 1972: 


“All arrears of rent payale by a culti- 
vating tenant to the landlord and out- 
standing on the goth June, 1971 (here- 
inafter referred to as arrears of rent) 
shall be deemed to be discharged, 
whether or not a decree or order has 
been obtained therefor, if such culti- 
vating tenant— 


(i) has before the date of the publica- 
tion of this Act paid to the landlord 
or deposited in the Court or before 
the competent authority to the account 
of the landlord, or 


(ti) pays or deposits in the manner 
specified in clause (6) within six months 
from the date of the publication of this 
Act; or 


(ii) is deemed to have paid or 
deposited under this Act: the whele 
of the rent due for the fasli year com- 
mencing on the ist July, 1971 and 
ending with the goth June, 1972 
(hereinafter referred to as the current 
rent)”. 


Section 4 of Act XXI of 1972 contem- 
plates an application by the cultivating 
tenant to reopen the proceeding and 
pass an order that the rent so paid or 
deposited shall be deemed to have been 
paid or deposited towards the current 
rent. 


2. While the application was pending, 
the tenant invoked the provisions of 
Act XXI of 1972 in the open Court to 
the knowledge of the respondent, orally 
and prayed that inasmuch as the rent 
due for the fasli year commencing from 
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1971 and ending with goth 
has been paid by the peti- 
tioner (tenant) it should be deemed to 
be current rent deposited by the peti- 
tioner. On this representation the land- 
lord, who is the petitioner herein, con- 
tended that the scopes contemplated 
under Act XXV of 1955 and Act XXI 
of 1972 are different and as such the 
petitioner (tenant) cannot be given 
relief under Act XXI of 1972. The 
Authorised Officer, holding that the 
deposit made by the petitioner (tenant) 
is in accordance with the lease agree- 
ment, and also observing that the land- 
lord had notice of the prayer made by 
the tenant to invoke the provisions of 
Act XXI of 1972, granted the relief to 
the tenant under Act XXI of 1972. 


Ist July, 
June, 1972 


g. Mr. Ramanujam, learned counsel 
appearing for the petitioner (landlord) 
submits that section 4 of the Act contem- 
plates an application and since no 
application has been filed invoking the 
provisions of Act XXI of 1972, the Court 
below has no jurisdiction to grant the 
relief to the respondent herein. 


4. It is clear from the facts of this case 
that the tenant made representation to 
the Court in virtue of Act XXI of 1972 
that he may be given relief inasmuch as 
he has paid the agreed rent for the 
period 1st July, 1971 to goth June, 1972 
on 27th June, 1972. Actually the Act XXI 
of 1972 came into force only on 11th 
August, 1972. At that time the peti- 
tion was pending. There is nothing 
wrong in the order passed by the Autho- 
rised Officer to the effect that the prayer 
made by the tenant can be taken as an 
pplication filed under Act XXI of 1972. 
In effect, it means that the Authorised 
Officer converted the application under 
section 3 (3) of Act of 1955 into 
one under Act XXI of 1972. It is clear 
from the intention of the Legislature that 
these Acts are provided to benefit the 
cultivating tenants. To direct the tenant 
to file a separate application technically, 
will be going behind the spirit of the 
legislations intended to benefit the culti- 
vating tenants. [ am of the vicw that 
there is absolutely nothing wrong in 
the order passed by the Authorised Officer 
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converting the application filed und 

section 3 (3) of the Act XXV of 195 
into one filed under Act XXI of 1972, 
even though it has not been so stated in 
such specific terms. 


5. lL consider that the Authorised Officer 
has ample power to treat the applica- 
tion filed by the respondent herein as 
one filed under Act XXI of 1972 and 
the relief granted can be easily taken as 
one under the provisions of Act XXI of 
1972. 


6. Mr. Ramanujam submits that the 
Authorised Officer, has not decided the 
exact rent payable by the tenant. It is 
clear from the petitian filed by the res- 
pondent herein that according to the 
lease agreement, he is liable to pay 63 
pothis of paddy. The tenant has also 
stated that even though the market 
value is less, he is calculating the rate of 
paddy at Rs. 80 per pothi and he is 
depositing Rs. 540 as per that calcula- 
tion. The landlord, excepting stating 
that the amount deposited is not correct, 
has not given any figure as to the market 
value of paddy or pothi. The Court 
.below found that the amount deposited 
is in accordance with the lease agree- 
ment. Hence, I am of the view that the 
finding that the correct lease amount has 
been deposited is in order. 


7. In the circumstances, I do not find 
any miscarriage of justice or question of 
jurisdiction involved in this revision 
petition for me to interfere with the order 
passed by the Court below. The civil 
revision petition is dismissed and there 
will be no order as to costs. 


S.J. 


Petition 
dismissed. 
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IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT.—F. Veeraswami, CF. and S, 
Natarajan, J. 


K. Yusuf Sheriff and others 
Appellanis* 


v. 


K. Akbar Sheriff and others 
Respondents. 


Arbitration Act (X of 1940), section 34— 
Suit for partition and dissolution of pariner- 
ship—Arbitration clause in partnership deed— 
Arbitrator, husband of one of the partners— 
Whether adverse inference can be drawn 
aginst arbitrator. 


It cannot be assumed from the mere rela- 
tionship of the arbitrator with one of the 
members of the partnership that the 
arbitrator would act otherwise than 
impartially. [Para, 2.] 


Cases referred to :— 


U. P. Co-operative Federation Ltd. v, Sunder 
Bros. Delhi, AIR. 1967 S.C. 249 ; 
Printers ( Mys.) Private Ltd. v. P. Joseph, 
(1960) 3 S.G.R. 713 : (1962) 1 S.Q.J. 
274 : (1962) 1 M.L.J. (S.GQ.) 127 : 
(1962) 1 An.W.R. (S.G.) 127: ALR, 
1960 S.G. 1156. 


Appeal against the order of the Court of 
the Additional Subordinate Judge, 
Vellore, dated 16th January, 1975 and 
made in I.A. No. 1524 of 1974 in O.S. 
No. 312 of 1974- 


R. Krishnamurthy and A. R. Lakshmanan 
for Appellants. 


0O. R. Abdul Kalam, for Respondents 1 to 3. 


The Judgment of the Court was delivered 
by 

Veeraswami, Cj.—This appeal is by defen- 
dants 1 and 3 to 8 from an order of the 
Subordinate Judge of Vellore. He dec- 
lined to grant stay under section 34 of 
the Arbitration Act of 1940. On 5th 


* AAO. No. 73 of 1975. 





2nd April, 1975. 
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March, 1972 a partnership deed was 
entered into between the parties which 
provided for settlement, by arbitration, 
of all disputes arising between the parties 
in the partnership. The husband of one 
of the partners was named as the Arbitra- 
tor. This relationship, and there is no 
dispute about it, was known to all the 
parties concerned at the time the part- 
nership agreement was entered into. 
Notwithstanding the arbitration clause, 
the plaintiffs-respondents instituted a suit 
for partition and also dissolution of the 
partnership. The appellants have no 
objection to the suit being proceeded 
with so far as it related to partition, 
but resist the suit in respect of the relief 
for dissolution of the partnership on the 
ground that it should be dealt with in 
arbitration. The Subordinate Judge dec- 
lined to grant stay, as, in his view the 
Arbitrator’s wife, who was one of the 
partners, according to the plaintiffs, was 
responsible for expelling the plaintiffs 
from the firm and the arbitrator was not 
likely to be impartial and also that the 
suit was a composite one since there was 
also the relief for partition asked for. 


2. In our opinion, the order of the 
Subordinate Judge cannot be supported. 
As we already indicated, the partners 
knew full well when the partnership- 
agreement was entered into the relation- 
ship between the Arbitrator and one of 
the partners. Nothing has been said 
or proved against the named Arbitrator 
either by his conduct or by expression 
or other circumstances that he would 
be partial or would act with bias as 
Arbitrator. ‘The allegation that the 
Arbitrator’s wife, as a member of the 
partnership, was responsible for expel- 
ling the plaintiffs, could not reasonably 
give rise to the inference that her hus- 
band would not act impartially when he 
was called upon to serve as an Arbitra- 
tor. U.P. Co-operative Federation Ltd. v. Sunder 
Bros. Delhi, relied on by the respondents 
is distinguishable. In that case, the 
Registrar of Co-operative Societies him- 
self was the ex-officio President of the 
society and it was with his approval the 
agreement in dispute there was termina- 





1. A.LR. 1967 S.C. 249. 
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ted. That being so, the Supreme Court 
was of opinion that the Registrar would 
not possibly be impartial as he was a 
rty to the cancellation of the agreement. 
he relationship, here was already known, 
there is nothing to point to the Arbitrator 
being likely to be biased in any way against 
the plaintifis. We cannot assume from 
the mere relationship of the Arbitrator 
with one of the membersof the partner- 
ip that the Arbitrator would act other- 
ise than impartially. Printers (Mys.) 
Private Lid. v. P. Joseph! to which 
our attention was invited for the res- 
pondents, lays down the general prin- 
ciple which should govern exercise 
of the discretionary power under sec- 
tion 34 of the Arbitration Act. In that 
case, the following observation is perti- 
nent to the view we have taken in this 
case : 


“In exercising its discretion under 
section 34 the Court should not refuse 
to stay the legal proceedings merely 
because one of the parties to the arbi- 
tration agreement is unwilling to 
go before an arbitrator and in effect 
wants to resil from the said agree- 
ment nor can stay be refused merely 
on the ground that the relations bet- 
ween the parties to the dispute have 
been embittered.....”” 


In this case, there is not even an allega- 
tion that there was any such embitter- 
ment. The parties have, with open 
eyes and knowing the fact of the relation- 
ship, named the husband of one of the 
partners as Arbitrator, and we do not 
see why the plaintiffs-1espondents should 
be allowed to get out of the agreement. 
If any foundation had been laid for their 
alleged apprehension that the Arbitra- 
tor might not be impartial, one can under- 
stand that. But that is not the case here. 


g- The other ground is that the suit is a 
composite one and, therefore, no stay 
should be granted. But that circumstan- 
ce, in our opinion, will not help the plain- 
tiffs. As already mentioned, the ap- 
pellants have no objection to the suit being 
proceeded with in so far as it relates 
to partition. If there should be any 








1. (1960) 3 S.G.R. 713: (1962) 1 S.G.J. 274: 
{1962) 1 M.LJ.(S.C.) 127 : (1962) 1 An.W.R. 
(S.G.) 127: AUR. 1960 S.G. 1156. 
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difficulty in making partition without the 
dissolution of the partnership decided 
upon and the rights are arbitrated, that 
part of it will, of course, have to wait. 
On this ground, we do not see why stay 
should be refused. The appeal is alluwed 
with costs. 


S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—V. Ramaswami, 7. 


P. Thirumalai 


Petitioner" 
v. 
M. P. Kottamalai Ammal 
Respondent. 
Tamil Nadu Court-fees and Suits Valuation 


Act (XIV of 1955), section 54—CGivil Pro- 
cedure Code (V of 1908), Order 47—Second 
Appeal —Dtsposal by Single Fudge —Petition 
to rexiew—Allegation of market value 
of property being over Rs. 20,000—Plea 
that Second Appeal ought to have been 
disposed of by a Division Bench—Objection 
nat raised at any stage of the proceeding re- 
garding valuation—Maintainability of review 
pstition—High Court Appellate Side Rules, 
Order 1, rule 2 (5) (c)—Constitution of India, 
(1950), Article 133. 


In a suit where the Court-fee payable 
depends on the market value of the suit 
property and the defendant questions 
the valuation on the ground that the suit 
property has been under-valued and if it 
had been properly valued, it would affect 
the jurisdiction of the trial Court, he 
ought to take that objection even at the 
stage of his filing a written statement and, 
if he had not questioned the same, after 
the disposal of the suit he could not take 
up that plea in the appellate stage unless 
he satisfies the two exceptions provided 
in section 54 itself of the Tamil Nadu 
Court-fees and Suits Valuation Act, 
1955- 

[Para. 2.] 


Even if the Court-fee payable does not 
depend on the market value but the juris- 





*C.Misc, P.S.R.Nos. 47102 and 47103 of 1974. 
in S.A. Nos. 790 and 1247 of 1971 respectively. 
5th December, 1974. 
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diction depended on the value for purposes 
of Court-fee still if any party wants to 
raise the question of valuation of the sub- 
ject-matter of the suit at the appellate 
stage and if that valuation would affect 
the jurisdiction of the trial Court or the 
appellate Court, unless the party is liable 
to bring it within the exceptions provided 
under section 54 of the Act it will not be 
open to him to ask for a revaluation of the 
subject-matter. 


[Para. 3.] 


Inasmuch as Article 133 of the Consti- 
tution could not be fettered by any other 
provision, section 54 of the Court-fees 
and Suits Valuation Act, 1955, was not 
a bar for reconsidering] the value of the 
subject-matter of the appeal for the pur- 
pose of appeal to the Supreme Court. 
But so far as Second Appeals are con- 
cerned, section 54 of the Tamil Nadu 
Court-fees and Suits Valuation Act, 1955, 
is applicable and the provisions of Order 1, 
rule 2 (5) (c) of the Appellate Side Rules 
does not in any way override that pro- 
vision. Neither in express terms this rule 
is made to be operative irrespective of 
section 54 nor by implication it could be 
said that it has overriding effect. 


[Para. 5.] 


The right of the party to go behind the 
valuation adopted in the plaint or in the 
Memorandum of Appeal and to show the 
real value thereof will have to be deci- 
ded as a question of fact in each case. 
The determination of this question will 
be governed by the ordinary procedure 
of the Court deciding, like res judicata, 
estoppel etc., and the rules of procedure 
and evidence which might, in certain 
cases, debar the pleadings and proving 
the true value. 


Section 12 of the Court-fees and Suits 
Valuation Act, 1955 and Order 8, 
rule 2 of the Code of Civil Procedure re- 

uire the party to raise the objection to 
the valuation even at the trial stage. If 
the party had not done it, as a plea which 
ought to have been raised, it shall be 
deemed to have been impliedly raised and 
overruled for the purposes of section 11 of 
the Code of Civil Procedure. Only in 
cases where there was no need for men- 
tioning the market value of the sub- 
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ject-matter of the suit in the plaint, there 
would not have been any occasion 
for the defendant to plead the valuation 
and therefore the principles of res judicata 
would not apply. 


[Para. 5.} 
Cases referred to:— 


Ruppanna v. Peruma, (1962) 1 ML J. 65 : 
I.L.R. (1961) Mad. 1143: A.I.R. 1961 
Mad. 511 eee Official Trustee v. SN. 
Chatterjee, (1969) 2 S.C.J. 123 : (1969) 
3 S.G.R. 92: AIR. 1969 S.C. 823; 
Kiran Singh v. Chaman Paswan, (1954) 
2M.LJ. 60: 1954 S.C.J. 514: (1955) 1 
S.GR. 117: ALR. 1956 S.C. 340; 
Md. Maracair v. Veyanna Thevar, I.L.R. 
(1954) Mad. 1116 : (1954) 1 M.LJ. 
527: A.LR. 1954 Mad. 894. 


Applications sought to be presented to 
the High Court under section 114 of the 
Civil Procedure Code for review of the 
Judgment of the High Court dated 4th 
July, 1974 and made in S. A. Nos. 790 
and 1247 of 1971 respectively preferred 
to the faa ge the decree of 
the City Civil Court (Principal Judge) 
Madras in A. S. Nos. 270 and 47 J 1970 
(O. S. Nos. 1517 of 1966 and 1611 of 
1968 on the file of the City Civil Court 
(I Assistant Judge) Madras. 


N. Stvamani for E. R. Krishnan, for Peti- 
tioner. 


A. L. Somayajee for Mis Aiyar and Dolia 
and R. Raveendran, for Respondent. 


The Court made the following 


OrvER.—These two petitions have 
been filed for review of a judgment of 
this Court in $. A. Nos. 790 and 1247 
of 1971 on the ground that the value of 
the ‘subject-matter of the appeals is 
Rs. 20,000 and upwards and, therefore, 
ought to have been heard and decided by 
a Division Bench and could not have been 
dealt with by a Single Judge. The Office 
raised an objection as to the maintainabi- 


` lity of these|petitions on the ground that the 


values of the subject-matter of the appeals, 
as given in the trial Court, the lower 
appellate Court and in the second appeals, 
were for less than Rs. 20,000 and that 
it was not open now to question the said 
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valuations. ‘Lhe facts relevant for deci- 
ding the question may now be briefly 
stated. The petitioner in these peti- 
tions filed O. S. No. 1517 of 1966 for a 
declaration that he is the owner of the 
suit property which is an extent of 6 
grounds and 355 sq. fit comprised in 
R. S. No. 174 of Nungambakkam village 
within the sub-registration district of 
T. Nagar and that the defendant has no 
title to the same. The plaintiff alleged 
that the property was purchased by him in 
the name of the defendarit under a sale 
deed dated 6th May, 1941 and that, there- 
fore, he is the real owner of the property. 
He also pleaded that he had been in 
possession and enjoyment of the same 
ever since the date of purchase. He had 
valued the relief at Rs. 800 under section 
25 (d) of the Tamil Nadu Court-fees and 
Suits Valuation Act, 1955 and had paid 
a Court-fee of Rs. 60.50. The defen- 
dant in the suit, who is the respondent 
herein, filed O. S. No. 1611 praying for a 
decree directing the petitioner herein 
to hand over possession to her of the sale 
deed dated 6th May, 1941. This prayer 
was asked for on the basis that the suit 
property was purchased by her from and 
out of her own funds and that sometime 
after the death of her husband, the peti- 
tioner, who was residing with her, had 
stealthily removed the title deed from her 
possession. She valued the relief at one- 
fourth of Rs. 1,400 which is the sale con- 
sideration under the sale deed dated 
6th May, 1941, and paid a Court-fee of 
Rs. 26.75 P. under section 24 (2) (a) 
of the Court-fees-Act. The suits were 
jointly tried by consent of parties and 
the trial Court decreed O. S. No. 1517 
of 1966 and dismissed O. S. No. 1611 of 
1968. The respondent herein preferred 
two appeals in the Court of the Principal 
City Civil Judge, Madras. In these 
appeals, the values as given in the trial 
Court were adopted. The appeals were 
dismissed and the respondent preferred 
the above two second appeals, in which 
also she valued the reliefs as in the Courts 
below. As the valuations in these 
second appeals were far below Rs. 20,000 
they were posted for final disposal in this 
Court. At the time of the hearing of 
these appeals, no objection was taken 
by either of the parties that the value of 
the subject-matier of the appeals is more 
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than Rs. 20,000 and that they should be 
heard by a Division Bench. The second 
appeals were allowed and the suit, O.S. 
No. 1517 of 1966 was dismissed and the 
suit O. S. No. 1611 of 1968 was decreed. 
Thereafter, these petitions have been filed 
for review of the judgment on the ground 
that the market value of the suit pro- 
perty on the day when the appeals were 
heard and disposed of was more than 
Rs. 1,50,000 and that therefore, they 
should have been heard by a Division 
Bench. 


2. Order 1, rule 2 (5) (c) of the Rules of 
the Appellate Side of the High Court 
reads as follows :— 


“Order I, Rule 2 : The following 
matters shall be heard and determined 
by a Bench of two Judges..... . 


(5) Every appeal....... 


(c) from an appellate decree where the 
value of the subject-matter of the appeal 
is Rs. 20,000 or upwards .” 


3. These rules were framed by the High 
Court under section 122 of the Code of 
Civil Procedure. Before dealing with 
the submissions of the learned counsel 
for the petitioner, it is necessary to note 
certain statutory provisions relating to the 
valuation of suits, appeals and--second 
appeals for the purposes of jurisdiction 
and Court-fee, under the Tamil Nadu 
Court-fees and Suits Valuation Act, 
1955. Under section 53 of the Act, in 
a suit as to whose value for the purpose 
of determining the jurisdiction of Courts 
specific provision is not otherwise made in 
the Act or in any other law, value for 
that purpose and value for the purpose 
of computing the fee payable under 
the Act shall be the same, and in a suit 
where fee is payable under the Act at a 
fixed rate, the value for the purpose of 
determining the jurisdiction of Courts 
shall be the market velue or where it is 
not possible to estimate it at a money value 
such amount as the plaintiff shall state 
in the plaint. The suit O. S. No. 1517 
of 1966 has been valued under section 
25 (d) at Rs. 800. That will be the value 
for the purpose of jurisdiction under sec- 
tion 53 of the Act. In the other suit, 


iT] 


©. S. No. 1611 of 1958, the suit is valued 
under section 24 (2) (a) fixing the market 
value of the property at Rs. 1,400. Sec- 
tion 10 of the Act requires that in every 
suit in which the fee payable on the plaint 
depends on the market value of the sub- 
ject-matter, the plaintiff shall file with the 
plaint a statement, in the prescribed form, 
of the particulars of the subject-matter 
of the suit and his valuation thereof. 
The plaintiff in O. S. No. 1611 of 
1968, who is the respondent herein, 
has, in compliance with this provision, 
valued the property at Rs. 1,400.00. 
Section 12 (2) says that any defendant 
may, by his written statement, filed before 
the first hearing of the suit or before the 
evidence is recorded on the merits of the 
claim, plead that the subject-matter 
of the suit has not been properly valued 
or that the fee paid is not sufficient. The 
value of the appeal and the fee payable 
thereon would be the same as what 
would have been payable in the Court of 
the first instance on the subject-matter 
of the appeal. But, section 54 states 
that notwithstanding anything contained 
in section 99 of the Code of Civil Proce- 
dure, 1908, an objection that by reason of 
the over-valuation or under-valuation of 
a suit or appeal, a Court of first instance 
or lower appellate Court which had not 
jurisdiction with respect to the suit or 
appeal exercised jurisdiction with res- 
pect thereto, shall not be entertained by 
an appellate Court, unless the objection 
was taken in the Court of first instance 
at or before the hearing at which issues 
were first framed and recorded, or in 
the lower appellate Court in the memo- 
randum of appeal to that Court, or the 
appellate Court is satisfied, for reasons 
to be recorded by it in writing, that the 
suit or appeal was over-valued or under- 
valued and that the over-valuation or 
under-valuation thereof has prejudicially 
affected the disposal of the suit or appeal 
on its merits. These provisions clearly es- 
tablish that in a suit where the Court- 
ee payable depends on the market value 
f the suit property and if the defendant 
yquestions the valuation on the und 
hat the suit property had been under- 
alued and if it had been properly valued, 
t would affect the jurisdiction of the trial 
urt, he ought to take that objection 
ven at the stage of his filing a written 
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statement and, if he had not questione 
the same, after the disposal of the suit, 
he could not take up that plea in the a 
pellate stage unless he satisfies the 
exceptions provided under section 
itself. As already stated, in O.S. No. 
1611 of 1968, the Court-fee payable de- 
pended on the market value of the suit 
property and the defendant, who is the 
petitioner herein, never disputed the 
valuation given by the respondent- 
plaintiff. Even at the time of the hearing 
of the appeals he did not question the 
valuation. It was not the case of the peti- 
tioner that he would come within the 
exceptions provided under section 54 
of the Act. Therefore, clearly, it was not 
open to the petitioner, to raise this ques- 
tion of under-valuation, even if true 
which is not accepted at the time of 
hearing of the second appeals and a 
fortiori after disposal of the second 
appeals. 











3- Even if the Court-fee payable doe 
not depend on market value but th 
jurisdiction depended on the value for 


appellate stage and if that valuatio 
would affect the jurisdiction of the tri 
Court or the Appellate Court, unless th 
party, is liable to bring it within the exce 
ptions provided under section 54 of the 
Act it will not be open to him to ask for 
revaluation of the subject-matter. There- 
fore both on the ground that the market 
value was mentioned in O. S. No. 1611 
of 1968 but had not been disputed by the 
petitioner herein in his written state- 
ment and also by virtue of the pro- 
visions of section 54 of the Court-fees 
Act, it would not have been open to the 
petitioner even at the time when the 
second appeal was taken up for hearing 
to ask for a revaluation of the subject- 
matter of the suit, which would affect the 
jurisdiction of the trial Court and the 
lower appellate Court and much more 
so after the second appeals were disposed 


But, the learned counsel for the peti- 
tioner contended that inspite of the pro- 
vision in section 54, it was open to him, 
to raise the question of valuation as, 
under Order 1, rule 2 (5) (e) of the Ap- 
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pellate Side Rules of this Court, when the 
value of the subject-matter of the appeal 
is Rs. 20,000 or upwards, it shall have to 
be heard and determined by a Bench 
of two Judges. He referred, in this 
connection to the language used, namely, 
“the value of the subject-matter of the 
appeal” and stated that it is similar to the 
language used in Article 133 of the Cons- 
titution of India prior to its recent 
amendment and section 110 of the Code 
of Civil Procedure and that he could raise 
this question of valuation at the stage 
of hearing of the second appeal or after 
the disposal of the same. He also relied 
on a Full Bench decision of this Court 
in Kuppanna v. Peruma’ .In that case, the 
suit was valued by the plaintiffs at 
Rs.9,650. The suit was decreed by the trial 
Court. When the defendants filed the 
appeal to the High Court, they adopted, 
that value for the purpose of payment of 
the Court-fee. er the second appeal 
was dismissed, a petition for leave to 
appeal to the Supreme Court under 
Article 133 of the Constitution was filed. 
In that petition the defendants contended 
that the value of the subject-matter of the 
suit, given by the plaintiffs and adopted 
by the defendants in the appeals, was erro- 
neous and that the real value of the pro- 
perty was and continued, at all times to be 
more than Rs. 20,000 and that, therefore, 
he could prefer an appeal to the Supreme 
Court. The question that was referred for 
the opinion of the Full Bench was ‘whe- 
ther, for ascertaining the value of the sub- 
ject-matter in dispute for the purpose of 
Article 133 of the Constitution and section 
110, Civil Procedure Code, in the Court 
of the first instance or in the proposed 
appeal, it would be open to any party, be 
he the plaintiffor the defendant, to go 
behind the valuation adopted in the 
plaint or in the memorandum of appeal 
as the case may be and show the real 
value thereof’. 


The Full Bench answered the reference 
in the following manner: 


“ It would be open to any party, be he 
the plaintiff of the defendant, to go be- 
hind the valuation adopted in the plaint 
or in the memorandum of appeal, as the 





1. (1962) 1 M.LJ. 65 : 74 L.W. 460: LLR. 
(1961) Mad. 1143 : A.LR. 1961 Mad. 511 (F.B.). 
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case may be, and show the real value 
of the subject-matter in dispute, except 
where (1) there has been a judicial ad- 
judication of the correctness of the ori- 
ginal valuation in such a way as to at- 
tract the principle or the rule of res 
judicata or (2) where the party making 
the original valuation or the one adop- 
ting it had an option to give that value 
or the correct value and while exerci- 
sing the option by giving one of such 
values, he gained for himself an advan- 
tage or made the opposite party sufler 
a detriment.” 


5. The decision in the Full Bench related 
to an application under Article 133 of the 
Constitution and the language used under 
the Article. The learned Judges proceed- 
ed to consider the question of his right to 
revaluation because that question will 
have to be considered only in the light of 
Article 133 of the Constitution and sec- 
tion 110. The learned Judges felt that 
the right of appeal to the Supreme Court 
is a constitutional right and cannot be 
impaired or affected by an erroneous state- 
ment as to the value of the subject-matter 
by the party where such statement is 
made deliberately or otherwise. In view, 
of the fact that Article 133 of the Consti 
tution could not be fettered by any othe 
provision, section 54 of the Court-fees an 
Suits Valuation Act, 1955 was not a b 
for reconsidering the value of the subject 
matter of the appeal for the purpose of 
appeal to the Supreme Court. But so, 
far as the second appeals are concerned, 
section 54 is applicable and the provision’ 
in Order 1, rule 2 (5) (e) of the Appellate 
Side Rules does not in any way override 
that provision. Neither in express terms 
this rule is made to be operative irrespec- 
tive of section 54 nor by implication it 
could be said that it has overriding effect. 
Therefore it would not have been open to 
the petitioner even at the time of the final 
hearing of the second appeal to have ques- 
tioned the valuation of the subject-matter 
untess he satisfied the conditions under 
section 54. Subsequent to the disposal of 
the second appeal he could question the 
valuation only for the purpose of taking 
further proceedings in the Supreme Court 
and not to re-open or have the decree 
passed already set aside. Even for tak- 
ing further: proceedings he would have to 
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establish that he was not debarred from 
reagitating the value of the subject-matter 
by any other rules of procedure or evi- 
dence. That was what was held by the 
Full Bench in Kuppanna v. Perumal. It 
would be seen from a discussion in the 
judgment that the right of a party to go 
behind the valuation adopted in the plaint 
or in the memorandum of appeal and to 
show the real value thereof will have to be 
decided as 2 question of fact in each case. 
The determination of this question will 
be governed by the ordinary procedure 
of the Court deciding, like res judicata, es- 
toppel etc., and the rules of procedure and 
evidence which might, in certain cases, 
debar the pleading and proving of the 
value. The Full Bench also held that if, 
by adopting the real value, the jurisdic- 
tion of the trial Court would be affected 
and it would involve a change of forum 
of the suit or the appeal, the defendant 
ought to have raised that objection to 
valuation even when he filed the written 
statement. That was plainly required 
of him under section 12 of the Court-fees 
and Suits Valuation Act, 1955, and Order 
8, rule 2 of the Code of Civil Proce- 
dure. If he had not done that, as a plea 
which ought to have been raised, it shall 
e deemed to have been impliedly raised 
d overruled for the purposes of section 
11 of the Code of Civil Procedure. In 
the instant case, if the value of the sub- 
ject-matter of the appeal was Rs. 1,50,000 
as contended by the petitioner herein, the 
City Civil Court would have had no juris- 
diction to try thesuit and the Principal City 
Civil Judge also could not have entertained 
the appeal.The suit should have been filed 
on the Original Side of the High Court. 
Since the correct valuation would have 
involved a change of the forum, the peti- 
tioner ought to have raised this contention 
in his written statement. He having fail- 
ed, it îs not open to him now to raise that 
plea. It shall be deemed to be an implied 
finding against him, which will amount to 
res judicata., Only in a case where there 
was no need for mentioning the market 
value of the subject-matter of the suit in 
the plaint, thare would not have been any 
Occasion for the defendant to plead the 
Valuation and therefore the principle of 
res judicata would not apply. But the peti- 








1. (1962) 1 M.L.J. 65 : A.I.R. 1961 Mad. 511. 
m Lj—I5 
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tioner could still be barred from raising this: 
question on the ground of estoppel or elec- 
tion.Since in the suit,O.S.No.1611 of 1968, 
the plaintiff was bound to givelthe market 
value of the subject-matter of the suit 
and he did give the value of Rs. 1,400.00- 
the defendant had a choice between two- 
alternative courses, one accepting the 
valuation given by the plaintiff and the 
other of disputing the same ifhe wanted to 
contend that the Court had no jurisdic- 
tion because of under-valuation. By not 
disputing the valuation, the defendant 
shall be deemed to have elected to accept 
the valuation given by the plaintiff and. 
thereby derived the advantage of a trial 
by that Court in which the suit was filed. 
The defendant would have got a right of 
appeal on that valuation to the Principal} 
City Civil Judge and a further appeal to- 
this Court. It was not open to the 
petitioner to take advantage of the 
valuation given by the plaintiff when 
it suited him and then to contend 
that the original valuation was not correct. 
This was also the principle that was settled. 
by the Full Bench. Therefore, far from. 
supporting the contention of the learned. 
counsel for the petitioner, the Full Bench 
decision is clearly against his submissions. 
6. It was next contended by the learned’ 
counsel that Order I, rule 2 (5) (¢) of the 
Appellate Side Rules is a matter of juris- 
diction of this Court and if any decision 
was rendered in a matter in which it had. 
no pecuniary jurisdiction it would be 
without jurisdiction and therefore null and 
void. In this connection, the learned coun- 
sel relied on the decision in Official Trustee 
v. S.N. Ghattegee?, The Supreme Court in 
this decision held that an order made by 
the High Courtin a matter not covered by- 
section 34 of the Indian Trust Act, was 
with-out jurisdiction. But ithas been held 
by the Supreme Court in Kiran Singh v. 
Chaman Paswan*, that over-valuation or- 
under-valuation is not to be treated as a 
jurisdictional matter. In that case, 
though the correct valuation of the sub-- 
ject-matter would not have changed the 
forum for the trial of the suit, on a ques- 
tion of appellate forum there was a diffe-- 

1. (1969) 2 S.0.J. 123 : (1969) 3S.GR. 92. 
A.LR. 1969 S.G. 823. 

2. (1954)2 MLLJ. 60: 1954 S.QJ. 514: 
(1955) 18.G.R. 117: A.I.R. 1954 S.Q. 340. 
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rence. If the original valuation as given 
in the plaint was accepted, an appeal 
would lie to the District Court and if it 
had been correctly valued, it would lie 
only to the High Court. Against the de- 
cision rendered in the appeal by the Dis- 
trict Court a second appeal was preferred 
and in that the Plaintiff for the first time, 
took up an objection that on the correct 
valuation of the subject-matter the Dis- 
trict Court could not have entertained 
an appeal and therefore the High Court 
should treat the judgment of the District 
Court in the appeal as a nullity and hear 
the second appeal as if it were a first ap- 
peal without any limitations as to the 
ae that could be determined. It was 
eld by the High Court that the appeal to 
the District Court was competent and 
that its decision could þe reversed only if 
the appellant could establish prejudice on 
the merits and holding thaton a considera- 
tion of the evidence no such prejudice had 
been shown, the second appeal was dis- 
missed. The plaintiff preferred an appeal 
to the Supreme Court. The ques- 
tion for consideration was “‘ what the posi- 
tion in law is when a Court entertains a 
suitor an appeal over which it has no 
jurisdiction and what the effect of section 
rr of the Suits Valuation Act is on that 
position.” Section 11 of the Suits Valua- 
tion Act, 1887 corresponds to section 54 
of the Court-fees and Suits Valuation Act, 
1955. Confirming the judgment of the 
High Court, the Supreme Court held : 


“ The drafting of the section has come 
in and deservedly for considerable cri- 
ticism ; but amidst much that is obs- 
cure and confused, there is one princi- 
ple which stands out clear and conspi- 
cuous. It is that a decree passed by a 
Court,which would have had no jurisdic- 
tion to hear a suit or appeal but for 
over-valuation or under-valuation, is 
not to be treated as, what it would be 
but for the section, null and void, and 
that an objection to jurisdiction based 
on over-valuation or under-valuation, 
should be dealt with under that section 
and not otherwise. The reference to 
section 578, now section 99, Civil Pro- 
cedure Code, in the opening words of 
the section is significant. That section, 
while providing that no decree shall be 
reversed or varied in appeal on 
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account of the defects mentioned therein 
when they do not affect the merits 
of the case, excepts from its operation 
defects of jurisdiction. Section 99 
therefore gives no protection to decrees 
passed on merits, when the Courts 
which passed them lacked jurisdic- 
tion as a result of over-valuation 
or under-valuation. It is with a 
view to avoid this result that section 
It was enacted. It provides that 
objections to the jurisdiction of a 
Court based on over-valuation or under 
valuation shall not be entertained by 
an appellate Court except in the man- 
ner and to the extent mentioned in the 
section. It is a self-contained provi- 
sion complete in itself, and no objection 
to jurisdiction based on over-valuation 
or under valuation can be raised other- 
wise than in accordance with it. With 
reference to objections relating to 
territorial jurisdiction, section 21 
of the Civil Procedure Code enacts 
that no objection to the place of suing 
should be allowed by an appellate or 
revisional Court, unless there was a 
consequent failure of justice. It is 
the same principle that has been 
adopted in section 11 of the Suits 
Valuation Act with reference to pecu- 
niary jurisdiction. The policy under- 
lying sections 21 and 99, Civil Procedure 
Code and section 11 of the Suits 
Valuation Act is the same, namely, 
that when a case had been tried by a 
Court on the merits and judgment 
rendered, it should not be liable to 
be reversed purely on technical grounds, 
unless it had resulted in failure of 
justice, and the policy of the legislature 
has been to treat objections to juris- 
diction both territorial and pecuniary 
as technical and not open to consideras 
tion by an appellate Court, unless there 
has been a prejudice on the merits.” 


9. Therefore, even on this ground the 
learned counsel is not entitled to ask for 
a revaluation of the subject-matter for 
the purpose of review. The learned 
counsel also relied on the decision of this 
Court in Mohamed Maracair v. Veyanna 
Theoar’, That was a case where no 


1. LLR. (1954) Mad. 1116 : (1954) 1 MLJ. 
527 : A.LR. 1954 Mad. 894, 
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question of valuation was involved but on 
the valuation as given in the appeal, it 
could not have been dealt with by a single 
judge but while disposing of a petition to 
furnish security, the learned single Judge 
dismissed the appeal itself. It was held 
that on the valuation given in the appeal 
it could not have been dealt with by a 
single Judge and that therefore the order 
made by him is liable to be set aside and 
the appeal to be heard on merits again. 
In this case, as already stated, as per the 
valuation given in the second appeal, it 
would have to go only before a single 
Judge and having taken a decision it is not 
open to any party to question the same 
on the ground that the value of the sub- 
ject-matter was Rs.20,000 or upwards. 


8. In the result, I hold that it is not open 
to the petitioner to ask for a revaluation 
of the subject-matter of the appeal for the 


purpose of review. 
R.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
{In Insolvency.) 
PRESENT :—S. Mohan, J. 
In the matter of S. A. Manicka Mudaliar 
and Company by its Partners 1 S.A. 
Manicka Mudaliar and -2 M. Aruna- 
chalam Insolvents. 
The Official Assignee, Madras 
Applicani* 
v. 
8. P. Kannappa Mndaliar (deceased) 
by Bagiammal, legal sarin 
brought onrecord as per the order 
dated 6-1-75 in Application No. 720 of 
1974 .. Respondent. 
Presidency Towns Insolvency Act (L1lof 1909), 
Secon 56—Inseluenti—Power of attorney 
in hts favour by his sister to purchase or 
sell properties, to borrow and lend money and 
to execute necessary documents in that regard— 
Sister entrusting money to him—Repayment 
tf fraudulent preference—Principal and Agent 
Money entrusted to agent—Specific purpose— 
Investing in money lending tranactions—Nature 
of  relationship—Trustee and Bensficiary— 
Express Trust—Limitation Act not applicable. 
Tt is well established that a person occupy- 
ing a fiduciary relation, who had pro- 


* Petition No. 69 of 1972 and 
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perty deposited with him on the strength 
of such relation, is to be dealt with as an 
express and not merely a constructive 
trustee of such property. His possession 
of such property is never in virtue of any 
right of his own, but is coloured from the 
first by the trust and confidence in virtue 
of which he received it. He never can 
discharge himself except by restoring the 
property which he never had held other- 
wise than upon this confidence, and this 
confidence or trust imposes on him the 
liability of an express or direct trustee. 

[ Para. 5.} 


In the case of express trust the plea of 
bar under statute of limitation cannot 
prevail. [Para. 5.] 


Where moneys entrusted by a sister to her 
brother for doing money-lending business 
were taken back by her later, the fact 
that fifteen days after the taking back, 
the brother applied to be adjudicated as 
insolvent and was so adjudicated does 
not constitute preference, inasmuch as in 
the circumstances of the case, the trans- 
action between the sister and the brother 
(insolvent) was in the nature of a trust. 


[Para. 8.] 
Cases referred to :— 


Burdick v. Garrick (V Ch. App. 233); 
Kerewich North American Land and Timber 
Company Limited v. Watkins, (1904) 1 Ch.D. 
242; Soar v. Ashwell, (1893) 2 Q.B. 390; 
Friend v. Young, (1897) 2 Ch. 421; 
Murugappa v. Kumaranadaswam, 35 L.W. 
150: 62 M.L,J. 281: I.L.R. 55 Mad. 541: 
A.LR. 1932 Mad. 247. 


M.S. Venkatarama Iyer, for Respondent. 


The Court delivered the following 


Jupemenr :—The following facts required 
to be noted for a proper appreciation of 
the issue involved in this matter. On 
24th September, 1957 the respondent 
herein executed a general power of attor- 
ney in favour of the insolvent (Manicka 
Mudaliar) wherein one of the powers 
that is given is, to the purchase or sell the 
properties, to borrow and to lend and to 
execute necessary document in that 
regard. 

a On 21st December, 1967 the respon- 
dent herein lent a sum of Rs.25,000 to 
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the insolvent which was repaid to her 
on the rath of July, 1972 and on the 27th 
July,1972 the debtor (Manicka Mudaliar) 
filed a petition for adjudication and the 
actual order of adjudication is dated 
the 28th July, 1972. Under these cir- 
cumstances, it is contended by the learn- 
ed Official Assignee that this payment 
just 15 or 16 days prior to the actual order 
of adjudication would amount to fraud- 
lent preference within section 56 of the 
Presidency Towns Insolvency Act and is 
therefore liable to be set aside. In the 
counter-statement by way of reply to the 
report of the Official Assignee, itis stated 
that inasmuch as the power of attorney 
had been executed on the 24th September, 
1957 the relationship is that of an agent 
aud principal. Where the agent is 
entrusted specifically with the moneys to 
lend them to 3rd parties on money-lending 
transactions the relationship becomes that 
of a trustee and beneficiary and conse- 
quently there cannot be a debt much less 
when that amount is repaid there is no 
question of “with a view to prefer” as 
required under section 56 of the Act. 


3- The question that arises for my 
determination is,where the moneys belon- 
ging to the principal are entrusted to 
the agent for the specific purpose of invest- 
ing it in money-lending transactions, 
could it be said that the relationship is 
that of trustee and beneficiary or merely 
that of an agent under the principal alone. 
T may first refer to the leading case in 
Burdick v. Garrick1, wherein the facts are 
more or less similar. The agent who was 
a solicitor in London, held a power of 
attorney from his principal in America 
to sell his poperty and invest the proceeds 
in his name. The agent received cer- 
tain moneys under the power and paid 
them into his own bankers to the general 
account of his firm. The principal died 
in 1859 intestate. In 1867 his widow 
took out administration to his estate, and 
in 1898 she filed a bill against the 
agent for an account. It was held: 

“ A mere banker who takes charge of 

his customer’s money is not in any 

fiduciary relation whatever to him with 

respect to the particular coins or notes 

deposited, because it is ordinary course 

of trade to make use of them for his own 





1. V Chancery Appeals 233. 
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profit. He does make use of them, and 
he invests the money deposited with 
him, and his customer does not require 
from him those very coins or exchequer 
bills which he deposited with him- 
But in the present case we have an agent 


who is entrusted with those funds, 
not for the purpose of being 
remitted when received to the 


principal, but for the purpose of being 
employed in a particular manner, in 
the purchase of land or stock; and 
which moneys the factor or agent is 
bound to keep totally distinct and 
separate from his own money ; and in 
no way whatever to deal with or make 
use of them. How a person who is 
entrusted with funds under such cir- 
cumstance differs from one inan ordi- 
nary fiduciary position J am unable to 
see”. 


4. The next case to which reference could 
be made is Kerswich North American Lant 
and Timber Company, Lid. v. Watkins1. 


5. In that case it was held thus : 


“ Of the other authorities cited the only 
one which I think it necessary to notice 
is Soar v. Ashwell?. Of this case Stirling, 
J.,in Friendv. Yaung?, remarked that the 
plaintiffs’ claim was of such a nature as 
could only be asserted in a Court of 
Equity, and that this was pointed out by 
Lord Esher, M.R.,in the commence- 
ment of his judgment. The Master of 
the Rolls certainly did this, and there 
are other passages in his judgment which 
show that he was throughout determin- 
ing how a Court of Equity would treat 
that claim ; but I cannot think that the 
Master of the Rolls could have intend- 
ed to mean more than that the case was 
one of trustee and cestui que trust to be 
decided according to the principles 
guiding the Court, which ordinarily 
takes cognizance of that relation. 
In the concluding sentence of his judg- 
ment, he says that he is clearly convinc- 
ed by the evidence that the defendant 
became, on receipt of the money, a trus- 
tee of it. I conceive the point of Stirl- 
ing, J’s, remark to be that he himself in 
Friend v. Young®, was not dealing with a 


1. (1904) 1 Gh. D. 242. 
2. (1893) 2 Q.B. 390. 
3. (1897) 2 Ch. 421. 
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case of that character but with one quite 
different, involving fiduciary relation, 
but not that of trustee and cestut que trust, 
and which might therefore properly be 
the subject of a common law action. On 
the point that the case of Soar v. Ashwell? 
was one of trustee and cestui que trust, 
and therefore outside the Statute of 
Limitations, the judgment of Bowen,L.J 
is perfectly clear. Like the Master 
of the Rolls, he relies on Burdick v. 
Garrick®, but before referring to that 
case he says : 


‘It has been established beyond doubt 
by authority binding on this Court that 
a person occupying a fiduciary relation, 
who has property deposited with him 
lon the strength of such relation, is ta be 
ealt with as an express, and not merely 
constructive, trustee of such property. 
His possession of such property is never 
in virtue of any right of his own, but is 
coloured from the first by the trust and 
nfidence in virtue of which he receiv- 
led it. He never can discharge himself 
except by restoring the property which 
jhe never has held otherwise than 
jupon this confidence, and this confi- 
dence or trust imposes on him the lia- 
ility of an express or direct trustee.” 
These authorities, altogether consistent 
with others to which I have not thought 
it worth while here to refer, lead inevi- 
tably to the conclusion that in this case 
an express trust was constituted as bet- 
cen the plaintiffs and defendant, and 
that as regards the moneys remitted by 
the former to the latter for investment 
the plea of the Statute of Limitations 
cannot prevail.” 


6. It is interesting to note that this 
decision in Burdick v. Garrick?, has been 
followed by a Division Bench of this Court 
as seen from the decision in Murugappa v. 
Kumaranadaswami?, wherein the facts 
were: P. being the founder and 
head of a certain mutt, and with a view 
create an endowment for that mutt, 
collected subscriptions from several per- 
sons and the amounts so collected were 





1 (1893) 2 Q.B. 390. 

2. L.R. 5 Gh. App. 233. 

3. 35 L.W. 150 : 62 M.LJ. 281: LLR. 55 
Mad. 541 : A.LR. 1932 Mad. 247. 
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paid to the makers of four hundies in 
favour of P.P. endorsed those four hundies 
to R. with instructions to him to realize 
the amount thereof and to invest the 
amount so collected on P’s behalf and on 
account with a firm N. R. however put the 
money into his own account in the firm 
and not to the credit of P.P. thereupon 
brought a suit against firm N. for recovery 
of the amount realized and standing in 
the account of R. Under those circum- 
stances it was held: 


“The money was entrusted to Rama- 
nathan Chetty for that purpose and in 
putting the money into his own account 
he was guilty of a breach of trust and 
any difficulty there might have been 
in identifying this money after it got 
into the hands of defendant 1 is re- 
moved by reason of the fact that Rama- 
nathan Chetty had two accounts with 
defendant 1, viz., a tavanai account 
and a tanathu account. The Jatter was 
an account of Ramanathan Chetty’s 
own. dealings”. 


7. Instead of multiplying the authorities 
I need only to refer to the illuminating 


passage occurring in page 214 of G.W. 
Keeton the Law of Trusts, gth edition , 


“ The question whether an agent is a 
trustee for his principal has provoked 
considerable discussion. It is certainly 
clear that an agent cannot make a 
profit out of his position as agent, and 
if he does, he is accountable for that 
profit to his employer. Unless there is 
some evidence of a fiduciary relation- 
ship, however, the position of the parties 
in respect of the profit unlawfully made 
is that of debtor and creditor, and not 
that of trustee and cestui que trust. 
It has been suggested also that an 
agent is always a constructive trustee 
of property of the principal, committed 
to his charge, but the better view would 
seem to be that he is only a trustee 
where there is some special, confiden- 
tial relationship, ¢.g., where the prin- 
cipal gives the agent property for safe 
custody, sale or investment, but where 
there is no such specially confidential 
relationship, there is no relationship of 
trustee and beneficiary, and the princi- 
pal’s remedy is at Common Law for 
money had and received.” 
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8. From the facts of this case it is clear 
that the respondent in view of the confi- 
dence and the relationship as her brother 
came to entrust the money. According 
to her the moneys were specifically en- 
trusted for the purpose of doing money- 
lending businesss to grd parties and in 
cross-examination she adds as to the reason 
why she took back the same with interest. 
According to her since her brother (In- 
solvent) had the advantage of her money 
lending it to the grd parties she demanded 
interest which was repaid to her on reth 
July, 1972 after much insistence over 
which a quarrel also ensued. 


9. Mr. M.S. Venka'arama Iyer, is right 
in his submission when he says that where 
there was a duty on the part of the trustee 
to invest by lending it to the 3rd parties, 
but he merely looked after his own self- 
interest, the self-interest must be put 
aside. This has been eloquently put by 
Dr. Waters as follows: 


* All agents, it is submitted, are by the 
nature of their function obligated to put 
self-interest aside when acting within 
the scope of their agency or otherwise 
utilising their office in any particular. 
The concomitant of this obligation is 
breached and proprietary advantage 
ensues. It is for the instant Court to 
decide whether the particular principal 
has not imposed the full gamut of 
this obligation. ” 


The learned Official Assignee would 
argue that there is nothing on record to 
show that there was any entrustment 
pertaining to the power-of-attorney ex- 
ecuted on 24th September, 1957. Ona 
reading of the power-of-attorney it shows 
that there were prior transactions and the 
specific power was conferred to lend or 
borrow money and to execute documents 
in that regard. Exhibits R-2 to R-5 
are various mortgage deeds executed by 
third parties in favour of the respondent 

l represented by the insolvent 
the power-of-attorney agent. Therefore 
this argument fails, 


xo. The result is this application will 
stand dismissed. However, there will be 
no order as to costs. 


R.S. 





Petition dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


(Special Original Jurisdiction.) 
Present :—M. M. Ismail, F. 


The Management of Crompton 
Engineering Company (Madras) Pri- 
vate Limited, Madras-1 .. Petitioner" 
D. 

The Presiding Officer, Additional 


Labour Court, Madras and others 
Respondents. 


Industrial Disputes Act (XIV of 1947), section 
2 (s)—Workmen—Employment for a speci- 
fied period—Expiry of  period—Workman 
whether entitled to reinstatement. 


Essentially, an order of reinstatement pos- 
tulates the existence of a post in which 
the particular person was working and 
with reference to which his employment 
was terminated. When there was no 
post and there was no termination of em- 
ployment, but only there was the employ- 
ment of a particular individual for a 
specific period or for a specific work, the 
employment automatically came to an end 
on the expiry of such period or after the 
work was over, and consequently, there 
was no termination and there was no 
question of reinstatement. y 


[Paras. 6 and 7.} 


Case referred to :— 


Elumalai v. Management af Simplex Canerete 
Piles, (1970) 2 L.L.J. 454- 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records in I. D. 
No. 155 of 1968 on the file of the Addi- 
tional Labour Court, Madras and quash 
its Award, dated 5th December, 1970 
published in Supplement to Part II, sec- 
tion I of the Tamil Nadu Government 
Gazette, dated goth December, 1970 and 
printed at pages 11 to 13 thereof. 





* W.P. No. 2558 of 1971. 21st February, 19741. 


II] MANAGEMENT OF CROMPTON ENGG 


M. R. Narayanaswamy, for Petitioner. 


S. Ramalingam, Assistant Government 
Pleader and P. K. Gopalraj, for Respon- 
dents. 


The Court made the following 


OrDErR.—This is a petition to quash 
the award of the Labour Court, Madras 
dated 5th December, 1970 made in I. D. 
No. 155 of 1968. Most of the facts are 
not in controversy. 


z. The petitioner, the Cromption En- 
gineering Company Madras) Private 
Limited, had employed the respondents 
2 to 4 herein temporarily for a specific 
period or in respect of a particular con- 
tract work undertaken by the petitioner. 
The three persons had been employed for 
several such periods and for several such 
contracts. Exhibits M-1 and M-4 which 
are the orders of appointment in respect 
of W. W. 1 and W. W. 3 show that they 
were appointed in respect of the parti- 
cular contract or for particular period 
and their appointments were purely tem- 
porary and came to an end as soon as 
the period or the job was over. The.res- 
pondents 2 to 4 herein raised an indus- 
trial dispute on the allegation that they 
were not given any work with effect from 
a particular date. That dispute was re- 
ferred for adjudication by the Govern- 
ment in G. O. R. No. 2578 dated 22nd 
November, 1968. The points of reference 
were :— 


“ Whether the non-employment of 
Thiruvalargal D. Dhansingh, P. K. 
Gopal Pillai and A. Divyanathan, was 
justified if not, to what relief they are 
entitled; To compute the relief, if any 
awarded, in terms of money, if it can 
be so computed.” 


3. The petitioner contended before the 
Labour Court that the petitioner has a 


contract department in which it 
employed on permanent basis wiremen, 
assistant wiremen, supervisors and 


helpers, who are the principal type of em- 
ployees in the contracts department, and 
as and when the company takes extra 
work or for completing job quickly ahead 
of the schedule, it used tc» mploy casual 
workers to kelp the perman’ nt workers ; 
the respondents 2 to 4 hcr-in were all 
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employed purely on casual basis and daily 
rates, and the contract of service was 
for the day only ; no payment was made 
for Sundays or other holidays ; while the 
permanent employees had the benefit of 
a graded scale of basic wages and separate 
dearness allowance, respondents 2 to 4 
were purely casual employees and were 
paid only on consolidated basis ; they 
were not entitled to any leave or other 
privileges available to permanent workers ; 
in short, the service conditions of res- 
pondents 2 to 4 varied widely from those 
of the permanent employees themselyes 
in that very department ; even during the 
period they were taken on casual employ- 
ment, there have been a number of occa- 
sions when there has been break in the 
period of employment; they had not 
worked fully during the entire week on 
a number of occasions. 


4. The Labour Court has proceeded 
on the basis that there was some diffi- 
culty in holding that respondents 2 to 
4 herein were permanent employees of the 
company, and the company had sepa- 
rate muster rolls for permanent labourers 
and the benefits that are available to the 
permanent labourers were not given to 
these workmen. It is not disputed that 
respondents 2 to 4 herein were paid only 
daily rates of wages and they were paid 
at the end of the week on Saturdays, 
and they were paid only on the days when 
they had worked, and they were not en- 
titled to wages on days on which they did 
not work and they were not entitled to 
any holidays. Notwithstanding these 
facts, the Labour Court simply on the 
basis of the judgment of this Court in 
Elumlai v. Management of Simplex Con- 
crete Ptles1, came to the conclusion that 
even casual labourers are included in the 
definition of ‘workmen’ in section 2 (s) 
of the Industrial Disputes Act, and there- 
fore the respondents 2 to 4 herein were 
entitled to reinstatement. In my opi- 
nion, the Labour Court committed an 
error in coming to this conclusion. In 
the decision referred to above, the only 
question that was considered by this 
Court was whether a casual worker wilt 
come within the expression ‘ workman ° 
occurring in section 2 (s) of the Industria} 
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“Disputes Act. In that case, the Labour 
Court held that the casual labourers 
were not workmen and on that basis, 
the claim petition filed by the casual 
labourers was dismissed. When the 
matter came up before this Court, this 
Court held that the definition of the term 
workman’ found in section 2 (s) of the Act 
would include a casual worker also, 
and on this finding remanded the matter 
back to the Labour Court for fresh con- 
sideration. However, while doing so, 
this Court clearly pointed out that that 
this Court was not deciding anything 
as to whether the petitioner therein was 
entitled to any relief under any of the 
provisions of the Industrial Disputes Act 
or not, and all that the Court decided 
was that the petitioner therein was a 
workman within the scope of the definition 
of the word in section 2 (s) of the Act. 


. The Labour Court in the present case 
he thoroughly misunderstood the scope 
of the above decision. As I pointed 
out already, in view of the above deci- 
sion, respondents 2 to 4 herein would all 
be within the scope of the definition ‘work- 
man’ in section 2 (s) of the Act. But that 
1s far different from saying that respon- 
dents 2 to 4 herein would be entitled to 
a particular relief provided for in the 
Act. However, the Labour Court record- 
ed in paragraph 7 of its award : 


“Now on going through the entire 
records in this case although there is 
some difficulty in holding that W. W. 1 
to W. W. 3 are permanent employees 
of the respondent company, still the 
matter assumes little importance in 
view of the decision in Humalai v. 
Management of Simplex Concrete Piles 
and another’. It has been held in 
this ruling that the definition of worker 
in section 2 (s) isin the widest possible 
terms and includes a casual worker. 
Further, it isclear from section 25-C 
that even a casual worker would be a 
worker within the meaning of section 
2 (s) of the Industrial Disputes Act. 
Therefore even assuming that the work- 
men are merely casual workers, still 
they would be workmen within the 
meaning of section 2 (s) of the Indus. 


oA ee 
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trial Disputes Act, and they would be 
entitled to the reliefs claimed by them.” 


Solely from the simple fact that the de- 
finition of the term ‘workman’ contained 
in section 2 (s) of the Act includes tem- 
porary or casual labourers also, it does not 
follow that such temporary or casual 
labourers are entitled to reinstatement. 


6. As I pointed out already, the re- 
ference that was made‘to the Labour Court 
was whether the non-employment of 
respondents 2 to 4 herein was justified 
or not. In my opinion ,the question of 
non-employment will arise only when 
the employer refused to give work to a 
person who is entitled to work. In this 
particular case, in the case of respon- 
dents 2 to 4, they were appointed only 
for a specific period or for a particular 
work and as soon as the period was over 
or the work was over, their employment 
automatically came to an end and there 
is no rule or law which contemplates 
that such an employee must be given work 
again by the employer. In this particular 
case, even the Labour Court was fully 
aware of this position. Though it direct- 
ed reinstatement of respondents 2 to 4 
herein, it declined to order payment of 
backwages to them. In paragraph 14 of 
the award, the Labour Court stated that 
there was evidence to show that the con- 
tract in which these workmen were em- 
ployed was over and that the company 
had got other contracts for which the 
services of these workmen were not im- 
mediately needed. Therefore, it is clear 
that even the Labour Court accepted the 
position that the respondents 2 to 4 
herein were employed for a particular 
contract, and after the completion of 
that contract even when the petitioner 
took some other contract, the services 
of respondents 2 to 4 were not needed 
for that contract. If so, it is difficult to 





specific period or for a specific work, the 


If} 

[employment automatically came to an 
end on the expiry, of such period or 
after the work was over, and consequen- 
tly, there was no termination and there 
was no question of reinstatement. 
The result of this is that the Labour Court 
On an erroneous understanding of the 
scope of the judgment of this Court re- 
ferred to already, straightaway held that 
notwithstanding the facts of the present 
case, the respondents 2 to 4 were entitled 
to be reinstated in the employment of the 
petitioner herein. 


7. Learned counsel for respondents 2 
to 4 repeatedly contended before me that 
respondents 2 to 4 had been engaged 
for a fairly long time and that is the finding 
of the Labour Court and in view of this, 
the Labour Court was justified in direct- 
ing the reinstatement. No principle 
or provision of law was brought to my 
notice to show that a worker who was 
employed for a specific period or a specific 
work and whose employment automati- 
cally came to an end on the expiry of the 
period or completion of the work is 
entitled to reinstatement simply because 
he was so employed on more than one 
such occasion and so he worked in that 
manner for a long period and no case 
of 1etrenchment was pleaded either 
before the Labour Court or before me. In 
paragraph g of the award, the Labour 
Court dealt with the case of W. W. 1 that 
is the third respondent herein, and with 
reference to him, it pointed out that 
though he was appointed as a workman 
under Exhibit M-1 on a salary of Rs. 3 50 
per day on a temporary basis, he had 
stated in his evidence that he had been 
in service from 22nd June, 1966 onwards 
and that he was removed from service 
only on 5th February, 1968 and the 
muster roll produced in this case as pr 
Exhibit M-2 would show that he was in 
the service of the company from roth 
July, 1966 to 16th July, 1966 and Exhibit 
M-ra showed that he was appointed 
on 6th June, 1967 and for a period of 
nearly seven months he was in service 
for about 1574 days. Hence the Labour 
Court concluded that it cannot be stated 
that he was only a casual labourer and 
worked only for a few days. With 
regard to W. W. 2, that is respondent 2 
herein, the Labour Court pointed out 
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that according to him, he worked from 
5th January, 1962 and his name finds 
a place in Exhibit M-3 for the pericd roth 
July, 1956 to 16th July, 1966 and in his 
favour, a wage card was maintained by 
the site engineer as per Exhibit M-8 
and he was stopped from service from 
and January, 1968. The Labour Court 
concluded :— 


ee Thercfore on a perusal of these dòcu- 
ments it is clear that W W. 2 was in 
service for a period of nearly six years 


though only some of the documents 
relating to the job were filed by the 
management.” 


The documents that were referred to in 
paragraph 10 of the award in which alone 
the case W. W. 2 was dealt with, were 
Exhibits M-3 and M-8 and these two 
documents admittedly do not establish 
that W. W. 2 was in service for a period 
of nearly six years. When this was rea- 
lised, the learned counsel for respondents 
2 to 4 contended that even though the 
Labour Court was wrong in stating that 
these documents established that W. W. 2 
was In service for nearly a period of six 
years, still there was oral evidence to 
support this conclusion of the Labour 
Court. In my opinion this contention 
is untenable. As far as W. W, 3, that is, 
respondent 4 is concerned, his case was 
dealt within paragraph 11 of the award 
and in that paragraph, the Labour Court 
held that he has worked for one year 
under Exhibit M-9 and during the course 
of 1967, he has worked for 280 days and 
hence he cannot also b> treated as a casual 
labourer though the company had not 
chosen to treat him as a permanent 
labourer. Here also, the Labour Court 
observed that W. W. 3 has stated that 
he was working as an electrician-helper 
from 4th January, 1966 and that he was 
dismissed from service from January, 1968. 
I may point out immediately that there 
is no order terminating the services of an: 

of these respondents and even thoug 

respondents 2 to 4 stated in their evi- 
dence that their services were terminated 
or they were dismissed from service, 
there was no order to that effect, and on 
the other hand, as I pointed out already, 
the very orders of appointment themselves 
show that they were appointed only for 
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a particular period or for a particular 
job and as soon as the period or the job 
was over, the appointment automatically 
came to an end and this position was 
not disputed before me. 

8. Under these circumstances, even 
though the respondents 2 to 4 would come 
within the scope of the term ‘workman’ 
in section 2 (s) of the Industrial Disputes 
Act, they would not be entitled to rein- 
statement as ordered by the Labour Court 
since there was no question of termination 
of their services or discharge of the work- 
men concerned as their employment itself 
was for a particular period or for a parti- 
cular job and such employment came to 
an end automatically as soon as the term 
was over or the job was over. Under 
these circumstances, the award of the 
Labour Court in the present case cannot 
be sustained. Consequently, the Writ 
Petition is allowed and the impugned 
award is quashed. There will be no 
order as to costs. 


SJ. Petition allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present:—S. Natarajan, 7. 





A. Sahadevan Appellant* 
v. 

M. Muthuraj in his capacity as the 
Auditor of the Kilchettipattu 
Panchayat Board . Respondent. 
and 

P. Doraiswami Naicker .. Appellant 


v 


The Revenue Divisional Officer 
(Auditor), Ranipet Respondent, 


Madras Panchayats Act (XXXV of 1958), 
sections 165, 173 and 178 and rule 6 (1) (a) 
of the Surcharge and Disallowance Rules 
framed unde section 178—President of Pan- 
chayat surcharged—Amount drawn and collect- 
ed from Panchayat by Presider t—Eniire 
amount not spett—Failure to remit balance 
—Surcharge order passed beyond three years— 
Whether barred by lnutation—lInierpreta- 
lion of statutes—Conflict between sections of 
the Act and Rules—Harmonious construction 
preferred. 

Section 165 of the Madras Panchayats 
Act refers to distraint proceedings, suits 
Ca a Se 


*C.M.A. Nos. 475 and 476 of 1971. 
1st Nopember, 1974. 
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and prosecutions taken on behalf of 
the Panchayat or the Panchayat Union 
Council in respect of any tax or other 
sum due under the Act or any Rule or 
bye law, regulation or order made under 
it. The section cannot obviously have 
reference to the liab‘lity of the President, 
the Executive Authority and Member of 
a Panchayat or the Chairman, Com- 
missioner, and Member of Panchayat 
Union Council for the loss, waste or 
misapplication of any money or other 
property owned by or vested in the 
Panchayat or Panchayat Union Council 
as a consequence of his neglect or mis- 
conduct. For a liability of the latter 
kind, section 173 has been specifically 
enacted. Clearly therefore, section 165 
can have reference only to tax or other 
sums due to a Panchayat or a Panchayat 
Union Council from third parties, and 
not to compensation amounts the officers 
of a local body have to pay for the loss 
caused by them to the Panchayat or 
for waste or misapplication of Panchayat 
Funds. [Para. 4.] 


No time limit is prescribed under the 
Act for audit proceedings being taken or 
completed. It is therefore clear that 
section 173 has no application to sw- 
charge proceedings and recovery of 
amounts thereunder and consequently, 
the period of limitation prescribed under 
section 173 cannot have application to 
audit proceedings. [Paras. 5 and 6.] 


Where there are seemingly inconsistent 
provisions in an Act or between a section 
of the Act and the Rules framed there- 
under, the attempt and the effort of the 
Court must be to reconcile the two 
situations as far as possible and give 
effect to the intention of the Legislature 
by construing harmoniously the conflict- 
ing provisions. [Para. 9.] 


Even if section 173 were to be construed 
as a general provision covering all cases 
wherein the Panchayat or Council will 
be entitled to return of amounts lost by 
reason of waste, misapplication etc., 
still rule 5 must perforce be construed 
as a special provision dealing with dis- 
allowance and surcharge by auditors and 
one capable of co-existing with the other 
provisions of the Act. The period of 
limitation prescribed under section 173 
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cannot govern or regulate the provision 
of rule 5. [Para. 9.] 


Cases referred to :— 


J. K. Cotton Spinning and Weaving Mills v. 
State cf Uttar Pradesh, (1960-61) 19 F.J.R. 
436: (1961) 3 S.C.R. 185: (1962) 1 S.G.J. 
417: A.I.R. 1961 S.C. 1170; M. Aagıah v. 
Mohammed Abdul Kareem,(1960) 2 An.W.R. 
416: ALR. 1961 A.P. 201 (F.B.); 
Vaidyandiha v. Life Insurance Corporation 
of India, I.L.R. (1963) Mad. 761: (1965) 
2 Lab.L.J. 55: ATR. 1964 Mad. 24; 
Hansraj v. Dehra Dun M. E. T. and 
Company, 64 M.L.J. 403 : 60 I.A. 13: 
A.LR.1933 P.C. 63; Burrakur Coal Company 
Ltd. v. Labour Appellate Tribunal, A.ILR. 
1958 Cal. 226; V. Jayarama Gounder v. 
Auditor, Rayandapuram Panchayat Board, 
represented by Revenue Divisional Officer, 
Tiruvannamalat, C.M.A. No. 371 of 1971, 
dated 10-8-1973. 


Appeals against the order of the Court 
of the District Judge, North Arcot at 
Vellore, dated 20th October, 1971 and 
22nd September, 1971 and made in 
O.P. No. 4 of 1971 and O.P. No. 53 of 
1970 respectively (R.C. B-7 28414 of 
1968 dated 30th September, 1970 of the 
Revenue Divisional Officer, Tiruvan- 
namalai). 


B. Kumar for T. R. Rajagopalan, V. Janaki- 
ramai and M. Krishnaswamy, for Appellant. 


N. Thiagarajan, for Additional Govern- 
ment Pleader, for Respondent. 


The Court made the following 


ORDER.— These two appeals, arising out 
of O.P. No. 4 of 1971 and O.P. No. 53 
of 1970 on the file of the Court of the 
District Judge of North Arcot at Vellore, 
involve common questions of law. 


2. In G.M.A. No. 475 ‘of 1971, the 
appellant, a former President of the 
Kizhchettipattu Panchayat Board, was 
surcharged by the Auditor, by his order 
dated 30th Spetember, 1970 a sum of 
Rs. 649-71P. on the ground the appel- 
lant had not spent the entire sum of 
Rs. 3,089-15P. drawn by him from the 
Panchayat funds for road work, but had 
spent only Rs. 2,439-44P. and conse- 
quently, the appellant had to make good 
the loss of Rs. 649-71P. caused to the 
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Panchayat. In C.M.A. No. 476 of 1971, 
the appellant, who was the President of 
Ammoor Panchayat from 1958 to 1965, 
was surcharged by the Auditor a sum of 
Rs. 715-73P by his order dated 28th 
June, 1970 on the ground the appellant 
had not brought into account the usu- 
fructs of some tamarind trees belonging 
to the Panchayat which had been taken 
on lease by him, ard further, had also 
drawn moneys for purchase of cement 
which was subsequently found to have 
been not utilised for the Panchayat. 
Both the appellants filed applications 
before the District Judge, under Rule 
6 (1) (a) of the Surcharge and Dis- 
allowance Rules (hereinafter referred 
to as the Rules) framed under section 
178 (2) of the Madras Panchayats 
Act and prayed for the surcharge order 
being set aside. Apart from contending, 
in their respective applications that the 
surcharge order was unsustainable on 
facts, the appellants also contended the 
surcharge proceedings were barred by 
limitation. The learned District Judge 
overruled both the objections and sus- 
tained the order of surcharge. In these 
appeals, the appellants challenge the 
order of surcharge and the order of the 
learned District Judge, only on the 
ground of limitation. 


. The contention of the appellants is 
that the order of surcharge was passed 
beyond three years after they had ren- 
dered accounts and held office as Presi- 
dent, and as such, the surcharge order 
was really barred by limitation. It is 
common ground the order of surcharge 
was passed beyond a period of three 
years after the amounts had been drawn 
or collected and failed to be remitted 
by the appellants. In support of their 
contention, the appellants place reliance 
on section 173 of the Act, which is to 
the following effect: 
& Section 173 (1)—The president, exe- 
cutive authority and every member 
of a panchayat and the chairman, 
commissioner and every member of a 
anchayat union council shall be liable 
le the loss, waste or misapplication 
of any money or other property owned 
by or vested in the panchayat or 
panchayat union council if such loss, 
waste or misapplication is a direct 
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consequence of his neglect or mis- 
corduct; ard a suit for compersation 
may be instituted against him in any 
Court of competent jurisdiction by the 
panchayat or panchayat union council 
with the previous sanction of the 
Inspector. 


(2) Every such suit shall be commen- 
ced within three years after the date 
on which the cause of action arose”. 


To buttress the contention that the 
Legislature intended that any suit insti- 
tuted against the president, executive 
authority and member of a panchayat 
or the chairman, commissioner and 
member of a panchayat union council 
for compensation for the loss or waste 
or misapplication of funds caused by 
him to the panchayat or panchayat 
union council as the case may be should 
be commenced within three years after 
the date on which the cause of action 
arose, the appellants rely upon. the period 
of limitation set under section 165 of 
the Act in respect of distraint or suits 
or prosecutions launched upon to re- 
cover tax or other sums due to a pan- 
chayat or panchayat union council, 
Section 165 is to the following effect: 


«No distraint shall be made, no suit 
shall be instituted and no prosecution 
shall be commenced in respect of any 
tax or other sum dus to a panchayat 
or panchayat union council under 
this Act or any rule, by-law, regula- 
tion or order made under it after the 
expiration of a period of three years 
from the date on which distraint might 
first have been, a suit might first have 
been instituted or prosecution might first 
have been commenced, as the case 
may be, in respect of such tax or 
sum”. 


The argument advanced is that the order 
of surcharge in each of the appeals is 
barred by limitation as it was passed 
beyond a period of three years from when 
moneys were drawn for meeting the 
expenditure or moneys were realised 
for ard on behalf of the local body. 


4. Arguing contra, Mr. G. Ramaswami, 
learned counsel for the Government 
contends that the Legislature has speci- 
fically made provision for Rules relat- 
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ing to the powers of Auditors in the 
matter of surcharge under the Act and 
the Rules are a complete Code in them- 
selves in so far as surcharge proceedings 
are concerned, ard it is only those Rules 
which would govern the rights of parties 
in respect of orders of surcharge and 
recovery of disallowed amounts. To 
appreciate the argument of the learned 
counsel, it is necessary to make refe- 
rence to section 178 of the Act and rele- 
vant portions therein, since it is under 
that provision the Government have 
been conferred powers by the Legisla- 
ture to frame Rules on various matters. 
Sub-section (1) of section 178 is worded 
as follows :— 


“The Government shall, in addition 
to the rule making powers conferred 
on them by any other provisions con- 
tained in this Act, have power to make 
rules generally to carry out the pur- 
poses of the Act”. 


Sub-section (2) is to the following effect: 


“In particular, and without prejudice 
to the generality of the foregoing power, 
the Government may make rules etc., 
etc.” 


Clause (xvi-a) of sub-section (2) of section 
178, which was inserted by Act XVIII 
of 1964 is the relevant clause relating to 
powers of Auditors to disallow and sur- 
charge items etc., and it is in the follow- 
ing terms; 


“as to the powers of auditors to dis- 
allow and surcharge items, appeals 
against orders of disallowance or 
surcharge, and recovery of sums 
disallowed or surcharged.”’ 


By virtue of clause (xvi-2) of sub-section 
(2) of section 178, the Government 
passed G.O.Ms. No. 1127, L. A., dated 
18th May, 1965, and framed Rules relat- 
ing to the powers of Auditors in the 
matter of surcharge under the Madras 
Panchayats Act. The Rules were to be 
effective from 2nd September, 1964. 
Rule (1) enjoins the commissioner of a 
panchayat union council of the execu- 
tive authority of a panchayat to submit all 
accounts to auditors appointed under sec- 
tion 141 of the Act, as required by the 
auditors. Rule 2 lays down the powers of 
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auditors to summon þooks, deeds, con- 
tracts, accounts, vouchers,’ receipts or 
other documents for perusal or exami- 
nation and also to require any person 
appearing before the auditors to make 
and sign declarations, answer questions, 
prepare and furnish  statemerts etc. 
Rule 3 lays down the procedure to be 
followed by the auditors on scrutiny of 
accounts, statements ctc., and their duty 
to report to the panchayat or the pan- 
chayat union council any defect, impro- 
pricty, irregularity etc. in the expenditure 
or in the recovery of moreys due to the 
panchayat or the panchayat union 
council as the case may be. Sub- 
rule (b) concerns with the report to be 
made in the case of loss, waste, or mis- 
application of money etc., and reads as 
follows: 


“The auditors shall report to the 
Panchayat or Panchzyat Union 
Council any loss, waste or misappli- 
cation of money or other property 
owned by or vested in the Panchayat 
or Panchayat Union council if such 
loss, waste or misapplication is a 
direct consequence of his neglect or 
misconduct, with the names of persons 
directly or indirectly responsible for 
such loss, waste or misapplication”. 


Rule 4 has reference to the remedial 
measures the Commissioner or the Exe- 
cutive Authority has to take to remedy 
the defects or irregularities pointed out 
by the Auditors. Rule 5 sub-rule (1) 
gives power to the Auditors to disallow 
every item contrary to law ard surcharge 
the same on the concerned person, and 
is to the following effect: 


“Any auditor empowered by the 
Government may disallow every item 
contrary to law and surcharge the 
same on the person making or autho- 
rising the making of the illegal pay- 
ments and may charge against any 
person responsible therefor the amount 
of any deficiency, loss or unprofitable 
outlay incurred by the negligence or 
misconduct of that person or of any 
sum, which ought to have been, but 
is not brought to account by that 
person and shall, in every such case, 
certify the amount due from such 
person”, 
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Rule 5 (1) has an Explanation, but we 
are not concerned with it in these appeals. 
Sub-rule (2) of rule 5 makes it obligatory 
for the Auditor to give written reasons 
for his decision in respect of disallow- 
ances, surcharge or charge and furtker 
lays down that a copy of such order 
should be sent by registered post to the 
person against whom the order is made. 
Sub-rule (3) of rule 5 refers to the effect 
of the failure of the smwcharged person to 
receive the order and also states that the 
time limit of fourteen days fixed in Rules 
6 and 7 for compliance with the sur- 
charge order is to be calculated from 
the date of such refusal. Rule 6 gives 
the option to an aggrieved person to 
challenge the order of surcharge by 
either applying to the principal civil 
Court of original jurisdiction or to appeal 
to Government. Sub-rule (2) of rule 
6 provides that if the aggrieved person 
has resorted to the civil Court, he has 
a right to prefer an appeal to the High 
Court against the order of the Court 
of first resort. Rule 7 states that every 
sum certified by the Auditor to be due 
from any person, if not paid by the per- 
son concerned, shall be recoverable in 
the same way as an amount decreed by 
the Court. Rule 8 gives the Govern- 
ment the power to waive recovery of the 
whole or any part of the surcharged 
amount and Rule 9 states that ‘Govern- 
ment’ referred to in the above Rules is 
the Government of Madras. 


5. Mr. B. Kumar for Mr. T. R. Raja- 
gopalan and Mr. Janakiraman, learned 
counsel for the appellants in the res- 
pective appeals, contends that rules 5, 6 
and 7 referred to above have to be read 
and interpreted in conformity with 
section 173 and consequently, the limita- 
tion of three years prescribed in the said 
section must govern disallowance of 
amounts and surcharges as well. The 
principal question to be considered there- 
fore, is whether section 173 governs the 
Rules framed under clause (xvi-a) of 
sub-section (2) of section 178 and there- 
by restricts the powers of disallowance 
and surcharge giver to an auditor under 
rule 5 toa period of three years from the 
date on which the cause of action arose. 
Pausing here, for a moment, I may 
straightaway say that section 165 of the 
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Act, on which also reliance is placed by 
the appellant’s counsel to contend that 
surcharge proceedings are also subject 
to a limitation period, has no relevance 
to the controversy on hand. Section 165 
refers to distraint proceedings, suits and 
prosecutions taken on behalf of the 
Panchayat or the Panchayat Urion 
Council in respect of any tax or other 
sum due under the Act or any rule, by- 
law, regulation or order made under 
it. This section cannot obviously have 
reference to the liability of the President, 
the Executive Authority and Member of 
a Panchayat or the Chairman, Com- 
missioner and Member of Panchayat 
Union Council for the loss, waste or 
misapplication of any money or other 
property owned by or vested in the 
Panchayat or Panchayat Union Council 
as a consequence of his neglect or mis- 
conduct. For a liability of the latter 
kind, section 173 has been specifically 
enacted. Clearly, therefore, section 165 
can have reference only to tax or other 
sums due to a Panchayat or a Panchayat 
Union Council from third parties, and 
not to compensation amounts the officers 
of a local body have to pay for the loss 
caused by them to the Panchayat or for 
ib or misapplication of Panchayat 


5. Coming, now, to the question as to 
whether there is a conflict between 
section 173 and the Surcharge Rules and 
as whether section 173 would override 
the Rules, a scrutiny of the provisions 
contained in the section and the Rules 
reveals beyond doubt that though there 
is a seeming and apparent similarity 
between section 173 and the Rules, in 
reality they deal with different sitvations 
and as such, the Rules cannot in any 
manner, be trammelled by the section. 
Firstly, it has to be seen that section 173 
of the Act does not make reference to 
the appointment of auditors or their 
powers to isallow and surcharge items. 
On the other hand, it is clause (xvi-c) 
of sub-section (2) of section 178, that 
makes specific and pointed reference to 
the powers of auditors to disallow and 
surcharge items, besides appeals against 
orders of disallowance or surcharge and 
recovery of sums disallowed or surcharged. 


Such being the case, the Rules framed for - 
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surcharge and disallowance are directly 
and solely referable to section 178 (2) 
(xm-a) and not to any portion of section 
173 of the Act. That it was the inten- 
tion of the Legislature to treat surcharge 
proceedings distinctly and not include 
them within the ambit of section 173, 
is made apparent by section 173 making 
reference to suits approved by Inspectors 
being instituted for compensation from 
the concerned officer-bearers for the 
Joss caused to the Panchayat or council, 
whereas section 178 (2) (xvi-a) provides 
for Rules being framed to define and 
demarcate the powers of auditors to 
disallow and surcharge items and also 
the procedure for recovery of sums 
disallowed or surcharged. It could 
never have been the intention of the 
Legislature that disallowed and sur- 
charged sums also should be recovered 
from the concerned office-bearers by 
means of suits as envisaged under section 
173, as clause (xvi-a) contemplates as 
mode of recovery by other means than 
a suit. It may further be seen that 
clause (xxii) of section 178 (2) relates to 
the powers of Government to make 
rules for realisation of any tax or other 
sum due to a Panchayat or Panchayat 
Union Council either by distraint and 
sale of moveable property or by prose- 
cution before a Magistrate or by a suit 
or otherwise. This clause is related to, 
and has its foundation in, section 165, 
because that section also deals with 
recovery of dues by distraint proceedings 
or institution of suit or launching or pro- 
secution. Such identity of procedure 
as is found between clause (xxii) and 
section 165 is not to be seen between 
Clause (xvi-a) and section 173. Yet 
another circumstance which signifi- 
cantly brings out the difference between 
section 173.and the Rules framed under 
clause (svi-a) is that while section 173 
makes reference to a suit being instituted 
for compensation, Rule 7 of the Rules 
framed under clause (xvi-a) lays down 
that every sum certified to be due from 
any person by the auditor shall be reco- 
verable in the same way as an amount 
decreed by the Court. The two pio- 
visions, therefore, postulate entirely diffe- 
rent situations in that, the section deals 
with the right of a Panchayat or Council 
to institute a suit for compensation while 


If] 


the rule refers to a right in the nature of 
a decree to recover the amounts certi- 
fied by the auditor, It is therefore clear 
that section 173 has no application to 
surcharge proceedings and recovery of 
amounts thereunder and consequently, 
the period of limitation prescri under 
section 173 cannot have application to 
the latter class of cases. 


6. From another view point also the 
contention of the appellant’s counsel 
that the limitation clause provided in 
section 173 should be imported into the 
Rules cannot be.sustained. No time 
limit is prescribed under the Act for 
audit proceedings being taken or com- 
pleted. As already stated, section 173 
makes no reference to the appointment 
of auditors, theirrights and duties and 
the time limit within which they should 
complete the audit. Consequently, when 
there is no time limit for audit proceed- 
ings, it is futile for the appellants to 
contend that time limit of three years 
should be imported in respect of audit 
proceedings as well. Even assuming, 
for argument’s sake, that section 173 
governs surcharge proceedings as well, 
sub-section (2) of section 173 says that a 
suit as contemplated under sub-section 
(1) should be commenced within three 
years after the date on which the cause of 
action arose. Disallowance of amounts 
and surcharge orders can be passed on an 
‘office-bearer by an auditor only after the 
audit of accounts is taken up and com- 
pleted. Itis only then the cause ef action 
will arise, and from that time the local 
body will certainly have a time limit of 
three years to institute proceedings against 
the officer or office-bearer to recover the 
amount. Viewed in that light, even 
section 173 does not lend support to the 
contention of the appellants that the sur- 
charge proceedings are barred by limi- 
tation, 


7. A conspectus of the Rules framed for 
surcharge and disallowance leads to the 
irresistible conclusion that it is a code by 
itself in so far as the disallowance and 
surcharge of amounts by auditors are 
concerned. As already stated, the Rules 
refer to the powers of the auditors to sum- 
mon accounts, vouchers, receipts etc., to 
require any person appearirg before them 
to sign declarations etc., and to fine per- 
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sons failing to comply with any requisi- 
tion lawfully made. iar: 


8. The Rules provide foi service of the 
surcharge proceedings on the person con- 
cerned and the effect of his refusal to. 
receive the order. Provision is also made 
for an appeal being preferred by the 
aggrieved , person against an order of 
surcharge. Lastly, the Rules also lay 
down the procedure for recovery of the 
surcharged amount. Nothing is there- 
fore left in doubt and every conceivable 
situation has been provided for in so far 
as surcharge and disallowance are con- 
cerned. This is again a factor which 
warrants the conclusion that the Rules in 
ques.ion have nothing to do with section 
173 and cannot therefore be trammelled 
or curtailed in any manner by the period 
of limitation stipulated in that section, 


9. Argumentatively, if the contention 
of the appt ants’ counsel is to be accepted, 
even then, the matter is not devoid of 
solution and harmonious interpretation, 
I may only refer to certain treatises on 
interpretation of statutes and certain 
decided cases to show that, where there 
are seemingly inconsistent provisions in 
an Act or between a section of the Act 
and the Rules framed thereunder, th 

attempt and effort of the Court must be 
to reconcile the two situations as far as 
possible and give effect to the intention 
of the Legislature by construing har- 
moniously the conflicting provisions. First- 
ly, it may be pointed out that the Rules 
are framed subsequent to the Act and are, 
therefore, later in point of time. In 
Maxwell on the Interpretation of Statutes 
(Twelfth Edition) at page 187, it is stated 
as follows :—“ If two sections of the same 
statute are repugnant, the known rule is 
that the last must prevail.” Apart from 
that, it may be seen that the dissimilarities 
between section 173 and rule 5 have the 
effect of making section -173 a general 
provision and rule 5 a special provision, 
No doubt, learned counsel] for the appel- 
lants points out that the wordings of. sec- 
tion 173 and rule 3 are more or less 
identical. But then, rule 3 does not 
govern Rule 5, nor does it have any impact 
or it. Rule 3 (a) concerns itself with the 
duty of the auditors to report to the 
Panchayat or Panchayat Union Council 
any materia] impropriety or irregularity 
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in the expenditure or in the recovery of 
moneys due to the Panchayat or Council 
in the accounts of the said Body; rule 3 
(b) concerns itself with the duty of the 
auditors to report to the Panchayat or the 
Council any loss, waste, or misapplica- 
tion of money or other property owned 
by or vested in the Panchayat or council 
due to the neglect or misconduct of any 
person. Rule 4 lays down the procedure 
which the Commissioner or Executive 
Authority has to follow for remedying 
the defects or irregularities pointed out 
by the auditors under Rule 3. Rule 5 
has reference to an entirely different situa- 
tion, viz., the exercise of powers by an 
auditor to disallow items contrary to law 
and surcharge the same on the concerned 
person, It may be seen that itis not every 
auditor who can act under nule 5, but 
only an auditor who is empowered by the 
Government, who can act in that manner. 
Consequently, Rule 5 gives the auditor a 
power to disallow every item contrary to 
law which is wider in import than the 
words, “loss, waste or misapplication of 
money or other property ” found in rule 
3. Rule 5 has also reference to the con- 
cerned peison being charged for defici- 
ency, loss or unprofitable outlay resulting 
from his negligence or misconduct. This 
rule is therefore of wider amplitude than 
rule 3 and deals with different types of 
situations not at all contemplated or 
provided for under section 173, It 
therefore amounts to a special provision 
even if section 173 is to be construed as a 
general provision relating to recovery of 
amounts the local body has lost by loss, 
waste or misapplication. The guideline 
afforded by Maxwell to deal with such a 
situation is contained in the following 
words, which are found at page 187 of the 
aforesaid book : 


“One may in which repugnancy can be 
avoided is by regarding two apparently 
conflicting provisions as dealing with 
distinct matters or situations. ” 


I may also refer with advantage to the 
following passage occurring in page 419 
of Bindra’s Interpretation of Statutes 
(5th Edition) : 


“« When there are in a statute two pro- 
visions which are in conflict with each 
other, such that both of them cannot 
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stand, they should, if possible, be so 
interpreted that effect can be given to 
both, and that a construction which 
renders either of them inoperative and 
useless should not be adopted except 
in the last resort.” 


Again, at page 627 of the same book, it 
is stated as follows :— 


“A by-law is not repugnant to the 
general law merely because it creates 
a new offence, and says that something 
shall be unlawful which the law does 
not say is unlawful. It is repugnant if 
it makes unlawful that which the law 
says is lawful... sesers if it expressly 
or by necessary implication professes 
to alter the general law of the land...... 
if it adds something inconsistent with 
the provisions of a statute creating 
the same offence ; but if it adds some- 
thing not inconsistent, that is not 
sufficient to make the by-law bad as 
repugnant ”. 


In F.K. Cotton Spitting and Weaving Mills 
v. State of Uttar Pradesh, the Supreme 
Court held as follows : 


‘In the interpretation of statutes the 
Courts always presume that the Legis- 
lature inserted every part thereof for 
a purpose and the legislative intention 
is that every part of the statute should 
have effect. These presumptions will 
have to be made in the case of rule- 
making authority also............ ‘We 
reach the same result by applying 
another well-known rule of construction 
that general provisions yield to special 
provisions’. ” 
Thier Lordships also approved the follow- 
ing passage occurring in Preity v. Solly? 
(quoted in Craies on Statute Law at 
page 206, 6th Edition) : 


“ The rule, is that whenever there is a 
particular enactment and a general 
enactment in the same statute and the 
latter, taken in its most comprehensive 
sense would overrule the former, the 
particular enactment must be opera- 
tive, and the general enactment must 


——— 
1. (1960-61) 19 F.J.R. 436 at 442 : (1961) 

3 SAR. 185: (1962) 1 $.C.J.417 : ALR. 196 

s.G, 1170. 

2. (1859) 26 Beav. 606. 
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be taken to affect only the other parts 
of the statute to which it may properly 
apply ”. 
“On the question of interpretation of 
seemingly conflicting provisions in an 
enactment, a Full Bench of the Andhia 
Pradesh High Court held in M. Agaiak v. 
Mohammed Abdul Kareem! as follows :— 


“It is a well-settled canon of cons- 
truction of statutes that the provisions 
of a statute should be so read as 
to harmonise one with the other and 
not to read a repugnancy into them. 
Even if two enactments appear to be 
inconsist nt, it must be seen that one 
is a qualification of the other”. 


Again, at page 207, the Full Bench observ- 
“ed as follows :— 


“Tt is a well-established rule of inter- 
pretation of statutes that no provision 
of an enactment should be regarded 
as a superfluity. Courts cannot, 
without necessity or sound reason, 
regard any part of an enactment as 
redundant. They should alwavs in- 
cline to the view that every word was 
intended by the Legislature to have 
some meaning and effect.” 


“This Court itself in Vaidyanatha v. L.LC. 
‘of India®, had to deal with sections 9 and 
T of the Life Insurance Corporation Act, 
‘1956, as amended in 1957. Repelling 
the argument that section 11 was incon- 
sistent with section 9 and that section 9 
‘would govern all contracts of service, this 
‘Court held as follows :— 


“We are, however, unable to agree 


that section 9 will have application, to- 


the contracts of service which the 
employees had with their previous 
Managements. Section 11 deals speci- 
fically with the transfer of service of 
existing employees of the Insurers to 
the Corporation. The former section 
being of a general nature capable of 
covering all contracts, a reasonable 
interpretation of its scope will be 
not to extend its application to subjects 
specially dealt with by the latter pro- 
vision, namely, section 11 of the Act. 











1. (1960) 2 An.W.R.416: ALR. 1961 A.P. 
201 at 205 (F.B.). 


2. LLR. (1963) Mad. 761 : (1965) 2 Lab: 
LJ.55 3; ADR. 1964 Mad, 24 at 28, 
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The latter provision deals with a sepa- 
rate subject which should alone apply 
to it ; otherwise there will be a con- 
flict between sections 5, 9 and 11”. 
Following the ratio in these decisions, 
it may be seen that even if section 173 
were to be construed asa general provision 
covering all cases wherein the Panchayat 
or Council will be entitled to recove 
amounts lost by reason of waste, misa 
plication etc., still rule 5 must perforce b 
construed as a special provision dealin 
with disallowance and surcharge b 
auditors and one capable of co-existin 
with the other provisions of the Act. 
In that view also, the period of limitation 
prescribed under section 173 canno 
govern or regulate the provisions of rule 5. 


10. Learned counsel for the appellant. 
raise a contention that disallowance and 
surcharge dealt with under the rules 
cannot override the provisions contained 
in the Act itself, and would argue that the 
Rules can be given only a secondary place 
in juxtaposition with the sectiors in the 
Act. This argument contains a fallacy. 
Section 199 (1) of the Act lays down that 
all rules, notifications and orders made or 
issued under the Act shall be published 
in the Fort St. George Gazette and unless 
they are expressed to come into force on 
a particular day, shall come into force on 
the day on which they are so published. 
Sub-section (2) gives the Legislature a 
right to amend the Rules or to invalidate 
them. As long as the Legislature does 
not have recourse to the powers conferred 
on it under sub-section (2), the Rules 
will have as much statutory force as the 
Act itself. This position is clearly en- 
unciated in Maxwell on Interpretation of 
Statutes (llth Edition) at page 49, in 
the following terms : 


“Instruments made under an Act 
which prescribes that they should be 
laid before Parliament for a prescribed 
number of days, during which period 
they may be annulled by a resolution 
of either House but that if not so 
annulled they are to be of the same 
effect as if contained in the Act and 
are to be judicially noticed, must be 
treated for all purposes of construction 
or obligation or otherwise exactly as, 
if they were in the Act.” 
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Mr. B. Kumar advances another argu- 
ment to nullify the provisions in the Rules 
which are at variance with section 173. 
According to him, surcharge is only a 
different mode of recovery of the sums 
due to the Panchayat from its officers or 
office-bearers, past or present, and con- 
sequently, the basic limitation prescribed 
under section 173, viz., a three year 
limitation period must govern surcharge 
proceedings as well. He. would further 
contend that what cannot be achieved 
by filing a suit under section 173 cannot 
be sought to be accomplished by having 
recourse to surcharge proceedings and 
that the surcharge proceedings will be as 
much vulnerable to the law of limitation 
as sùits themselves would be under section 
173. In support of this argument, learned 
counsel places reliance on Hansraj v. 
Debra Dut M.E.T. and Gompany?. In 
that case, the Board held that amounts 
which the Company itself could not have 
recovered by reason of limitation, the 
liquidators of the Company, who had 
entered the scene when winding up opera- 
tions of the Company commenced, would 
not also be entitled to recover. This 
decision has no relevancy to the facts 
of the instant case. The error committed 
by Mr. B. Kumar isin presuming that a 
surcharge proceeding is only a mode of 
recovery and cannot be considered differ- 
ent from a suit. As already referred to 
surcharge proceedings are not to be equat- 
ed with suits or deemed a substitute for 
suit because an order of surcharge is to 
be given the same weight as a decree of 
Court. 


1l. Yet another contention of Mr. 
Kumar is that the Rules framed under an 
Act cannot be inconsistent with the provi- 
sions of the Act and have overriding effect 
over them. To lend force to this argu- 
ment, he places reliance on Burrakar Goal 
Company Limited v. Labour Appellate Tr- 
bunal®, where itis stated that a Rule or a 
by-law made under a statute cannot, 
unless there are express indications in the 
statute itself, override the provisions of 
other statutes or the gereral law. This 
argument can have attraction only if 
section 173 is found to include in its ambit 


ey 
1. 64 M.LJ. 403 : 60 I.A. 13 : ALR. 1933 
P.Q. 63. 
2, A.LR. 1958 Cal. 226. 
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surcharge proceedings as well. When 
such is not the case, the plea that the Rules: 
framed under the Act ought not to be 
given recognition in so far as they are. 
repugnant to section 173, cannot be sus- 
tained. 


12. It only now remains for me to meet: 
the argument of Mr. B. Kumar that, on a 
former occasion, I have held in F. Jaya- 
rama Gounder v. Auditor, Rqyandapuram: 
Panchayat Board, represented by Revenue 
Divisional Officer, Tiruvannamalai) that the 
period of limitation prescribed in section 
173 would govern surcharge proceedings 
as well. On a perusal of the judgment,. 
I find that the contention of learned coun- 
selis untenable. ‘Though that was also a 
case arising out of surcharge proceedings: 
against a Panchayat Board President, the 
grievance of the appellant’s counsel therein 
was that the District Judge had totally 
failed to consider the plea of limitation 
raised by the appellant. While, there-- 
fore, remitting the matter to the District 
Judge for fresh consideration, all that I 

ave stated in that case was, it would. 
prima facie appear that the surcharge pro- 
ceedings should have been instituted. 
against the Presidert at least within a 
period of three years of his ceasing to be- 
the President of the Panchayat . Thati 
appeal was not argued at length and in 
depth as the appeals on hand have been 
argued, and even there, I have not con 
clusively held that surcharge proceedings 
would, undoubtedly, be governed by the 
provisions of section 173. The decision 
rendered in the above said case cannot 


therefore; be of any assistance to the appel- 
lants. 


13. In the result, both the appeals are 
found to be devoid of merit and are conse- 
quently dismissed. But there will be no- 
order as to costs in either. 


RS. Appeals dismissed! 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT i—S. Maharajan, F. 


Eranthankandy Ponathil Sankaran 
.-. Appellant* 


v. 


Chirukandoth Mundayodan Narayani 
Ammal and others Respondents. 


Mahe Land Reforms Act (1968), 
section 125—Suit for recovery of possession— 
—House— Tenant claiming to be Kudikidap- 
pukaran—Decision of Revenue Divisional Ofi- 
cer against tenani— Whether binding on civil 
Court. 


Though the order of the Land Tribunal or 
the Land Board is expressly given im- 
munity from judicial scrutiny, by the 
ordinary civil Court by the Mahe Land 
Reforms Act no such immunity is given 
to the order of the Deputy Tahsildar or 
the Revenue Divisional Officer relating to 
exclusion or inclusion of a person from 
the register of Kudikidappukarans. 
[Para. 6.] 


There is nothing in the Mahe Land Re- 
forms Act which bars the jurisdiction of a 
civil Court from investigating whether a 
tenant is a kudikidappukaran or not, 
notwithstanding the fact that the Deputy 
Tahsildar and the Revenue Divisional 
Officer have rejected the tenant’s claim 
to be a kudikidappukaran. [Para. 7.] 
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Appeal against the decree of the District 
Court (3rd Additional District Judge) 
Pondicherry, dated 25th September, 1972 
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in Appez! Suit No. 97 of 1971, preferred 
against the decree of the Court of the 
District Munsif of Mahe in Original Suit 
No. 9 of 1971. 


A, Subramania Iyer and C. Chinnappan, for 
Appellant. 


Miss O. K. Sridevi, for Respondents. 
The Court delivered the following 


JupomeNnt.—The defendant has preferred 
this second appeal attacking the judgment 
of the third Additional District Judge, 
Pondicherry, in A.S. No. 97 of 1971, 
whereby he allowed the plaintiff’s appeal 
against the judgment of the District 
Munsif of Mahe, who dismissed the suit 
filed by the plaintiffs for recovery of 
possession of the suit house from the defen- 
dant as well as for arrears of rent due by 
him as tenant. According to the plain- 
tiffs, the suit house and the paramba on 
which it stands belong to the plaintiffs on 
kanam —kuzhikanam right, and the 
house was let out to the defendant on a 
monthly rent of Rs. 3 under a registered 
lease deed, dated 7th April, 1955. Subse- 
quently, under an oral agreement dated 
7th April, 1957, the lease was renewed for 
a further period of six months on a monthly 
rent of Rs. 4. After the expiry 
of the lease, the defendant was holding 
over without paying arrears of rent since 
7th May, 1968. When the plaintiffs 
called upon the defendant to vacate the 
buildings, the defendant applied to the 
Deputy Tahsildar (Land Reforms), Mahe, 
under the Mahe Land Reforms Act for 
registration of himself asa kudikidappu- 
karan , but the Deputy Tahsildar dis- 
missed his claim, whereupon the defen- 
dant preferred a revision petition to the 
Revenue Divisional Officer, Mahe, who 
dismissed it on the ground that the defen- 
dant was not a kudikidappukaran as 
defined in the Land Reforms Act. The 
plaintiffs issued a registered notice, dated 
Sth November, 1970, calling upon the 
defendant to vacate, but the defendant 
failed to comply with the demand. The 
plaintiffs, therefore, instituted the suit for 
recovery of the Schedule property and of 
rent arrears amounting to Rs. 136 with 
costs. 


2. The defendant, in his answer, while 
admitting that he was a tenant liable to 
pay monthly rent of Rs. 4, contended that 


132 


he had paid rent upto November, 1969, 
and that as he had thatched the house in 
1970 at a cost of Rs. 50, he was entitled 
to set off the same towards the arrears of 
rent. He also contended that he had 
thatched the house at his own cost in 
1971 and spent Rs. 66.33 on that account, 
and that this amount was also liable to be 
set off against the rent payable by him. 
He further contended that neither he nor 
his wife was possessed of any property or 
land to build a homestead upon, that he is 
a kudikidappukaran within the Make 
Land Reforms Act and that he is not 
liable to be evicted from the house. 


3. The learned District Munsif, Mahe, 
found that the order of the Deputy 
Tahsildar, dismissing the petition filed by 
the defendant on the ground that he is not 
a kudikidappukaran within the Mahe 
Land Reforms Act was not binding upon 
the civil Court. He, therefore, proceeded 
to discuss at length the evidence adduced 
by the parties and held that the defen- 
dant was not possessed of any landed 
property where he could erect his home- 
stead and that consequently he is a 
kudikidappukaran within the Mahe Land 
Reforms Act and that he is not liable to 
be evicted from-the suit house. He 
further held that inasmuch as the plain- 
tiffs were liable to thatch the house every 
year at their own cost and it was admitted 
by the plaintiffs that the defendant had 
thatched the house in 1970 and 1971, at 
his own cost, he was entitled to set off the 
cost of thatching towards arrears of rent 
due and if the set off were allowed, the 
defendant would not be liable to pay any 
amount by way of arrears of rent. In 
this view, the suit was dismissed by the 
trial Court with costs. 


4. Upon an appeal preferred by the 
plaintiffs, the learned Additional District 
Judge, Pondicherry, discussed the rele- 
vant provisions of the Mahe Land 
Reforms Act, andheld that the question 
whether the defendant isa kudikidappu- 
karan or not was exclusively within the 
‘urisdiction of the Deputy Tahsildar, that 
Ta decision that he was notis binding upon 
the civil Court and that it was incompe- 
tent on the part of the civil Court to 
ignore the finding of the prescribed autho- 
rity and hold upon independent evidence 
adduced before it that the defendant is a 
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kudikidappukaran entitled to protection 
under the Mahe Lard Reforms Act. 
The first appellate Court further held 
that the tenancy of the defendant had 
been properly terminated by the notice 
to quit issued by the plaintiffs and that 
consequently the plaintiffs were entitled 
to the relief of eviction prayed for. As 
the plaintiffs did not press the claim for 
arrears of rent, the first appellate Court, 
after reversing the judgment and decree 
of the trial Court, granted a decree in 
favour of the plaintiffs directing eviction 
of the defendant. The first appellate 
Court directed the defendant to pay the 
plaintiffs’ costs. 


5. The main points that arise for deter- 
mination in this second appeal are : 


1. Whether the Deputy Tahsildar and 
the Revenue Divisional Officer mentioned 
in the Mahe Land Reforms Act have 
exclusive jurisdiction to decide whether 
the defendant is a kudikidappukaran 
entitled to the benefits of the Act ? 


2. Whether the finding of the prescribed 
authority that the defendant is not a 
kudikidappukaran is binding on the civil 
Court ? 

3. If not, whether upon the evidence on 
record, the defendant is a kudikidappu- 
karan entitled to protection under the 
Act from eviction ? 


Points Nos. 1 to 3.—The Mahe Land 
Reforms Act, 1968, is largely modelled 
upon the Kerala Land Reforms Act, 
1963. Most of the sections in the Mahe 
Land Reforms Act reproduce word for 
word the language of the Kerala Land 
Reforms Act, 1963, with certain minor 
variations to suit local conditions. ‘The 
Kerala Land Reforms Act, 1963, was 
drastically amended from time to time in 
the light of judicial pronouncements 
(Vide Act XII of 1966, Act IX of 1967 
Act XXXV of 1969, Act XXV of 1971 
and Act XVII of 1972). On the other 
hand, the Mahe Land Reforms -Act, 
1968, has remained unamended upto 
date with the result that the several 
loopholes therein remain to be plugged 
yet. It purports to be a comprehensive 
legislation relating to land reforms for the 
Mahe region of the Union Territory of 
Pondicherry. Its main object is to cone 
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fer upon cultivating tenants such benefits 
as fixity of tenure, and fair rent, abolition 
of intermediaries and distribution to the 
landless of the lands held in excess of the 
prescribed ceiling. Though a kudi- 
kidappukaran is not necessarily an agri- 
cultural labourer, he is also conferred 
certain benefits under the Act. 


6. Section 2 (24) of the Mahe Land 
Reforms Act defines ‘“ Kudikidappu- 
karan ” to mean, 


ladappu except on the following grounds 
namely :— 


{i) that he has alienated his right of 
kudikidappu to a person other than— 


(a) a member, of his family, or 


(b) a person who has no other home- 
stead or any land exceeding three cents 
in extent, either as owner or as tenant 
in possession, on which he could erect 
a homestead, 


“a person who has neither a homestead 
nor any land exceeding three cents in 
extent, either as owrer or as tenant in 
possession, on which he could erect 
a homestead, and— 


(i) who has been permitted, with or 
without an obligation to pay rent, by a 
person in lawful possession of any land, 
to have the use and occupation of a 
portion of such land for the purpose of 
erecting a homestead ; or 


(ii) who has been permitted by a per- 
son in lawful possession of any land, to 
occupy, ‘with or without an obligation 
to pay rent, a hut belonging to such 
person and situate in the said land ; 


and ‘‘ Kudikidappu ” means the land 
and the homestead or the hut so per- 
mitted to be erected or occupied 
together with the assessment attached 
thereto :” 


Explanation I to this definition says : 


s For the purposes of this clause, ‘ hut ’ 
means any dwelling house which was 
constructed at a cost not exceeding five 
hundred rupees, or could have, at the 
time of construction, yielded a monthly 
rent not exceeding five rupees.” 


Explanation LI says ¢ 


& Any person who was in occupation of 
a kudikidappu on the 28th April, 
1962, and who continued to be in such 
occupation at the commercement of 
this Act, shall be deemed to be in occu- 
pation of such kudikidappu with per- 
mission as required under this clause.” 


Section 83 of the Act provides : 


“ (1) No kudikidappukaran shall be 
liable to be evicted from his kudi- 


(ti) that he has rented or leased out his 
kudikidappu to another person, 


(iii) that he has ceased to reside in the 
kudikidappu continuously for a period 
of two years, or 


(io) that he has another kudikidappu 
or has obtained ownership and posses- 
sion of land which is fit for erecting a 
homestead.” 


Section 84 prescribes, 


(1) All arrears of rent, if any, payable, 
by a kudikidappukaran on the date of 
the commencement of this Act, whether 
the same be payable under any law, 
custom or contract or urder a decree or 
order of Court, shall be deemed to be 
fully discharged if he pays one year’s 
rent or the actual amount in arrears, 
whichever is less. 


(2) On and after the commencement 
of this Act, notwithstanding any con- 
tract, decree or order of Court, a kudi- 
kidappukaran shall not be required to 
pay more than six rupees yearly as rent 
in respect of his kudikidappu :” 


There is also a provision that where the 
owner of the land in which there is a 
kudikidappu considers that the kudi- 
kidappu is so located as to cause incon- 
venience to him, he may require the 
kudikidappukaran, to shift to another part 
of the land. Under section 85, if the 
kudikidappukaran does not comply with 
the requisition to shift to a new site, the 
person in possession of the land or the 
owner may institute a suit against him for 
the purpose in the civil Court. Section 8% . 
provides that the Government shall cause 
a register of kudikidappukarans to be pre- 
pared and maintained in each village,. 
and the register shall show the description. 
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and the location of the kudikidappu and 
its extent, the name of the landowner 
and of the person in possession of the land 
in which the kudikidappu is situate and 
the name and address of the kudikidappu- 
karan and other particulars. Under sec- 
tion 88 (3), the register shall be prepared 
and maintained by such officer and in 
such manner as may be prescribed. The 
prescribed officer in this case is the Deputy 
Tahsildar, Mahe. Section 88 (4) says, 


“ The prescribed Officer shall, before 
the preparation of the register, publish 
a notice in the village inviting applica- 
tions from kudikidappukars for regis- 
tration, to be presented before such 
date as may be specified in the notice.” 


Under section 88 (5), the prescribed 
Officer shall, after enquiry and after 
giving an opportunity to the landowner 
or other person in possession of the land 
to be heard, register the kudikidappukaran 
or reject the application. Section 88 (7) 
says: 
“ Any gazetted officer authorised by 
the Government in this behalf, may, 
either of his own motion or on an appli- 
cation by any person aggrieved by the 
registration of a kudikidappukaran 
under sub-section (5) or the rejection 
of an application ur der that sub-section, 
call for the record of any proceeding 
which has been taken by the prescribed 
officer under this section ard may make 
such enquiry or cause such enquiry to 
be made and may pass such orders 
thereon, as he thinks fit :” 


Section 90 of the Act says: 





& Where, in any suit or other proceed- 
ing for the eviction of a cultivating 
tenant, a holder of a kudiyiruppu or a 
kudikidappukaran, from his holding 
kudiyiruppu or kudikidappu, as the 
case may be, whether pending at the 
commencement of this Act or instituted 
after such commencement, the cultivat- 
ing tenant, or the holder of a kudi- 
yiruppu or the kudikidappukaran, 
makes a representation to the Court in 
which such suit or other proceeding is 
pending or instituted that no record of 
Tights in respect of the holding or regis- 
ter of kudikidappukaras in respect of 
the village in which the kudikidappu is 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


situate, as the case may be, has been 
prepared, the Court shall not proceed 
with ^the suit or proceeding until the 
record of rights in respect of the holding 
or the register of kudikidappukarans, 
as the case may be, is prepared and 
made available to it and the Court shall 
also by order direct the officer specified 
under sub-section (3) of section 35, 
to prepare a record of rights in 
respect of the holding, or, as 
the case may be, a register of kudi- 
kidappukarans and to file the same in 
Court, and such officer shall cause the 
same to be prepared in the manner pres- 
cribed.” 


It may be noted that there is nothing in 
section 90, which says that the Court is 
bound to accept the correctness of the 
entries in the register of kudikidappukars, 
which is to be filed by the prescribed 
officer. Section 134 of the Act says as 
follows £ 


& Nor order of the Land Tribunal or the 
Land Board under this Act shall be 
called in question in any Court, except 
as provided in this Act.” 


The head-note to this section is entitled, 
“Bar of jurisdiction of Courts”. It is 
significant that the order of the Deputy 
Tahsildar or the Revenue Divisional 
Officer as to whether a person is a kudi- 
kidappukar or not is omitted from section 
134 which is the only section in the Act 
which bars the jurisdiction of civil Courts. 
In other words, though the order of the 
Land Tribunal or the Land Board is 
expressly given immunity from judicial 
scrutiny, by the ordinary civil Court, no 
such immunity is given to the order of the 
Deputy Tahsildar or the Revenue Divi- 
sional Officer relating to the exclusion or 
the inclusion of a person from the register 
of kudikidappukars. Whatthen was the 
intention of the Legislature in omitting 
reference to such orders ftom section 134 
of the Act? In Rule 57 of the Rules 
framed under the Mahe Lard Reforms 
Act, clause (1) says that the register of 
kudikidappukars shall be prepared by an 
officer not below the rank of a Deputy 
Tahsildar and shall be maintained in 
the offices of the Deputy Tahsildar and 
the village officer, and the Deputy Tahsil- 
dar shall, wherever necessary, amend the 
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-entries in the register maintained in the 
Deputy Tahsildar’s office and communi- 
cate such amendments to the Village 
‘Officer for carrying them out in the copy 
of the register in the village. Clause B 
-of rule 57 says that the entries in the 
register shall be admissible in evidence 
-before any Court or Tribunal. It is note- 
worthy that this rule does not say that the 
entries in the register shall be taken by 
the civil Court to be true and shall not be 
-called in question by the civil Court. All 
that clause (2) of rule 57 says is that the 
-entries in the register shall be admissible 
in evidence before any Court or tribunal, 
which would mean that the entries in the 
-Tegister of kudikidappukars will have no 
more than evidentiary value, and can be 
-accepted or rejected by a civil Court in 
the light of other relevant evidence. A 
perusal of the different provisions of the 
-Act would disclose another reason why 
the Legislature while giving immunity 
from judicial scrutiny to the orders of the 
-Lard Board or the Land Tribunal, re- 
frained from doing so in. respect of the 
orders of the Deputy Tahsildar and the 
Revenue Divisional Officer in 1espect of 
:kudikidappukars. The Land Board and 
the Land Tribunal are given under 
section 111 of the Act all the trappings of 
a civil Court. Under section 109, the 
-Land Tribunal shall consist cf a single 
member who shall be a judicial officer of 
the rank of judge de paix. Under section 
110, the Land Board shall consist of a 
single member, who shall be the Secre- 
tary to Government, Revenue and De- 
velopment Department, Pondicherry, or 
‘such other officer of an appropriate rank, 
as the Government may specify for the 
purpose. Under section 112 of the Act, 
any person aggrieved by the orders of the 
Land Tribunal may appeal against such 
order to the President, Court of First 
instance, Pondicherry. Under section 113, 
any person aggrieved by any final order 
passed in appeal by the President, Court 
of first Instance, or any final order passed 
by the Lard Board may prefer a petition 
to the High Court against the order on 
the ground that either body has decided 
erroneously or failed to decide any ques- 
ticn of law. No such-self-contained 
‘hierarchy of Tribunals has been provided 
in respect of the orders of the officers pres- 
«ribed by the Act for the maintenance of 
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the register of kudikidappukars. The 
question whether a person is a kudikidap- 
pukaran is a very complicated legal ques- 
tion and can be decided satisfactorily only 
by a legally trained Tribunal is the light 
of the complicated definition of “kudi- 
kidappukaran ” contained in the Act. 
The Act shows that no jurisdiction was 
given tothe Land Tribunal or the Land 
Board to decide whether a person is a 
kudikidappukaran or not. It is in these 
circumstances that the Legislature must 
have deliberately omitted from section 
134 any reference to the order of the 
Deputy Tahsildar or the Revenue Divi- 
sional Officer relating to the preparation 
of the register of kudikidappukars and 
refrained from conferring upon such 
orders immunity from scrutiny by the 
ordinary civil Courts, which orders of the 
Land Tribunal or the Land Board under 
the Act are expressed fo enjoy. 


7. Reference may be made in this con- 
nection to the subsequent amendments 
made by the Kerala Legislature to the 
corresponding section 125 in the Kerala 
Land Reforms Act. That section, as 
amended by Act XXXV of 1969 and 
Act XVII of 1972, reads as follows : 


“125. Bar of jurisdiction of civil Courts — 
p No civil Court shall have juris- 

iction to settle, decide or deal with 
any question or to determine any 
matter which is by or under this Act 
required to be settled, decided or dealt 
with or to be determined by the Land 
Tribunal or the appellate authority or 
the Land Board or the Taluk Land 
Board or the Government or an officer 
of the Government. 


ba * * 


(2) No order of the Land Tribunal or 
the appellate authority or the Land 
Board or the Taluk Land Board or the 
Government or an officer of the Govern- 
ment made under this Act shall be 
questioned in any civil Court, excep t 
as provided in this Act. 


(3) If in any suit or other proceeding 
any question regarding rights of a 
tenant or of a kudikidappukaran (in- 
cluding a question as to whether a 
person is a tenant or a kudikidappu- 
karan) arises, the civil Court shall stay 
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the suit or other proceeding and refer 
such question to the Land Tribunal 
having jurisdiction over the area in 
which the land or part thereof is 
situate together with relevant records 
for the decision of that question. only. 


(4) The Land Tribunal shall decide 
the question referred to it under sub- 
section (3) and return the records 
together with its decision to the civil 
Court. 


(5) The Civil Court shall then proceed 
to decide the suit or other proceedings 
accepting the decision of the Land 
Tribunal on the question referred to it. 


(6) The decision of the Land Tribunal 
on the question referred to it shall, for 
the purposes of appeal, be deemed to be 
part of the finding of the civil Court.” 


These amendments made by the Kerala 
Legislature were consequential upon the 
grant of certain powers to the Land Board 
and the Land Tribunal even in respect of 
kudikidappukars. That is why the Kerala 
Legislature has, under section 125, con- 
ferred immunity from judicial scrutiny, 
not only upon the orders of the Land 
Tribunal or the Land Board, but also 
upon the orders of an officer of the Govern- 
ment made under the Act. Under the 
amended section 29 (8) of the Kerala 
Land Reforms Act, the record of rights 
prepared under that section is made 
admissible in evidence before any Court 
or tribunal and every entry in any record 
of rights which has become final shall 
until the contrary is proved be presumed 
to be correct.” It is true thus found that 
even under the amended Kerala Land 
Reforms Act, the entry in the record of 
rights prepared by the Tahsildar or the 
Revenue Divisional Officer is not binding 
upon the Civil Court, but shall be presu- 
med by the civil Court to be correct until 
the contrary is proved. An examination 
of the corresponding provisions of the 
Kerala Land Reforms Act and the Mahe 
Land Reforms Act reveals that it was 
never the intention of the Legislature 
that the orders of the Deputy Tahsildar 
and the Revenue Divisional Officer in 
respect of the status of a person as a kudi- 
kidappukaran should be binding on the 
ordinary civil Court. In coming to this 
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conclusion, I have been guided by the- 
principles laid down by the Supreme- 
Court in Srinivasa v. State of Andhra Pradesh? y 


“ The general principle on which the- 
jurisdiction of civil Courts can success- 
fully be excluded in respect of decisions 
by special Tribunals is well-settled. 
The difficulty usually arises in its appli-- 
cation to given cases. As observed by- 
the Privy Council in Secretary of State v. 
Mask and Gempany*, the exclusion of the 
jurisdiction of the civil Courts must 
either be explicitly expressed or clearly- 
implied. Further even if the jurisdic- 
tion is so excluded the civil Courts have- 
jurisdiction to examine into the cases 
where the provisions of the Act have not 
been complied with or the statutory 
Tribunal has not acted in conformity 
with the fundamental principles of judi- 
cial procedure. It is unnecessary to- 
refer to other cases dealing with this 
question. We need only refer to the 
recent decision of this Courtin Dhulabhat 
v. State of Madhya Pradesh®, in which 
after an exhaustive discussion of the- 
case law the legal position was sum- 
marised by the Court speaking through 
Hidayatullah, C.J., as follows : 


“ (1) Where the statute gives a finality 
to the orders of the special tribura] the 
civil Court’s jurisdiction must be held 
to be excluded if there is adequate 
remedy to do what the civil Courts 
would normally do in a suit. Such 
provision, however, does not exclude 
thase cases where the provisions of the 
particular Act have not been complied. 
with or the statutory tribunal has not 
acted in conformity with the funda- 
mental principles of judicial procedure. 
(2) Where there is an express bar of. 
the jurisdiction of the Court, an exami- 
nation of the scheme of the particular 
Act to find the adequacy or the suffi-- 
ciency of the remedies provided may be 
relevant but is not decisive to sustain 
the jurisdiction of the civil Court. 





TT] 


Where there is no express exclusion, the 
examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the enquiry may be decisive. 
In the latter case it is necessary to see 
if the statute creates a special right or a 
liability and provides for the determi- 
nation of the right or liability and 
further lays down that all questions 
about the said right and liability shall 
be determined by the tribunals so 
constituted, and whether remedies nor- 
mally associated with actions in civil 
Courts are prescribed by the said 
statute or not.” 


As I have already pointed out, section 125 
of the Mahe Land Reforms Act, while 
giving a finality to the orders of the Land 
Tribunal and the Land Board and express- 
ly excluding the civil Court’s jurisdiction 
in that bebalf, refrains from giving such a 
finality to the orders of the Deputy 
Tahsildar and the Revenve Divisional 
Officer ir respect of the claim of any 
person as a kudikidappukaran entitled 
to the benefits of the Act. The examina- 
tion of the remedies and the scheme of the 
Act would also show that whereas the 
Land Tribunal and the Lard Boaid have 
all the functions of a judicial tribunal and 
are governed by the Civil Procedure Code, 
and their orders are amenable to appeal 
to the Court of First Instance, Pondi- 
cherry, and to revision by the High Court, 
the proceedings of the Deputy Tzhsildar 
and the Revenue Divisional Officer in 
respect of the preparation of the register 
of kudikidappukars are purely adminis- 
trative in character and, therefore, no 
judicial remedies have been provided for 
in respect of their orders. The utmost 
that can be said about the entries made by 
the Deputy Tahsildar and the Revenue 
Divisional Officer in the register of kudi- 
kidappukars is that they may enjoy an 
evidentiary value which the civil Court 
May accept or reject in the light of the 
independent evidence adduced by the 
parties before it. I would, therefore, 
while disagreeing with the first appel- 
late Court and agreeing with the trial 
Court, hold that there is nothing in the 
Mahe Land Reforms Act which bars the 
jurisdiction of a civilCourt from investigat- 
ing whether the defendant is a kudi- 
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kidappukaran or not, notwithstandin 
the fact that the Deputy Tahsildar an 
the Revenue Divisional Officer ha 
rejected the defendant’s claim to be | 
kudikidappukaran. 


8. The next question arises whether the 
defendant is a budikidappukaran within 
the meaning of the Act. The only 
ground upon which the plaintiffs con- 
tended that the defendant is not a kudi- 
kidappukaran is that he owns land ex-- 
ceeding three cents in extent, on which he 
could erect a homestead. According to 
the plaintiffs, the defendant is entitled to 
some share in Manikampoyil Paramba. 
The learned District Munsif has accepted 
the oral evidence of the defendant that 
Manikampoyil Paramba belonged to 
the Tavazhi of the defendant’s father, 
who died about 26 years prior to his 
giving evidence, that after his death 
Ramunni, who is the present Karanavan, 
is managing the Manikampoyil Paramba, 
and that Manikampoyil Paramba is used. 
for some religious rites on particular days 
of a year. The learned District Munsif 
has also accepted the evidence of D.W. 2, 
who is the present Karnavan of the 
Thavazhi, to the effect that after the 
death of the deferdant’s father, the de- 
fendant did not acquire any interest in 
the Manikampoyil Paramba, and that the 
defendant was not given any share there- 
in. It is also the evidence of D.W. 2 
that the property was not partitioned at 
all, because it belonged exclusively to the 
Tavazhi of the defendant’s father. Exhi- 
bits X-1 to X-4 show that D.W. 2, 
Manikampoyil Ramunni, has been pay- 
ing land revenue for the property, on 
behalf of himself ard his sisters. D.W. 2 
also denied that D.W. 1, the defendant, 
has any share or interest in the property. 
P.W. 1, the plaintiff’s only witness, 
admitted in cross examination that there is 
a temple in the Manikampoyil Paramba, 
that it isan ancient temple, and that he 
did not know whether the temple belongs 
to Manikampoyil Tavazhi. He also 
admitted that Devaki and Ramunni 
were paying the land revenue for Mani- 
kampoyil Tavazhi after the death of 
Ambootty, the father of the deferdant, 
Upon this evidence, the learned District 
Munsif rightly came to the conclusion 
that Manikampoyil Paramba does not 
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belong to the defendant and that the 
‘Plaintiff had failed to prove that the 
«defendant is possessed of any other 
landed property on which he could 
erect his homestead. In these cir- 
cumstances, he rightly came to the con- 
clusion that the defendant is a kudi- 
kidappukaran within the meaning of the 
Act, and, is, therefore, not liable to be 
‘evicted. A perusal of Exhibit A-4, the 
-order of the Deputy Tahsildar shows that 
it is the result of a summary and super- 
ficial enquiry and has little regard for 
the facts established and the admissions 
made before the trial Court. I, there- 
fore, accept the findings of the trial 
Court and answer these points in 
favour of the defendant. 


‘9, In the result, the judgment and decree 
.of the first appellate Court are set aside, 
and those of the trial Court restored, 
cand the appeal allowed with costs through- 
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allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—K, Veeraswami, CF. and S. 
Natarajan, J. 
Rabia Bai Appellant* 


U. 


The Custodian of Evacuee Property, 
Bombay and others Respondents. 


Administration of Eoacuee Property Act (XXXI 
of 1950), section 10 (2) (n)—Evacuee 
“property—Sale—Confirmation rejected by 
Assistant custodian—Refund of sale consi- 
deration— Duty of  custodian—Compensation 
Pool—What can be transferred to. 


‘The power given to the Custodian under 
sections 7 to 9 of Act XXXI of 1950 to 
notify a property as evacuee property and 
to have the property vested in himself 
and take possession thereof, is one 
coupled with duties, one among which 
is the obligation created under section 
10 (2) (n) to pay any person the sums of 
nn 


*W.A, Nos. 68 and 301 of 1973. 
13th December, 1974. 
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money he is found entitled to by thè 
Custodian, out of the funds in his posses- 
sion. [Para. 8.] 


What can be transferred to the compen- 
sation pool can only be the remainder or 
the balance or the surplus, that is, after 
the Custodian discharges his obligations 
to claimants who are legitimately entitled 
to sums of money from the fund or 
assets of an evacuee. [Para. 9.] 


Cases referred to :— 


Rabia Bai v. G. G. of E. Property, (1961) 
3 S.C.R. 448: ee) 1 S.C.J. 430: 
A.I.R. 1961 S.C. 1002; Bhanu Pratap v. 
Assistant Custodian, E. P., (1966) 1 S.C.J. 
228 : (1966) 1 S.C.R. 304: A.I.R. 1966 
S.C. 245; Secretary of State for India 
in Council v. Kasturi Reddi, (1963) I.L.R. 
26 Mad. 268 : 12 M.L.J. 453; Bank 
Voor Handel v. Hungarian Adminr. (1954) 
1 All E.R. 969. 


Appeals under clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Ramaprasada Rao, 
dated 17th August, 1972 and made in 
the exercise of the Special Original 
Jurisdiction of the High Court in Writ 
Petition Nos. 1259 and 1260 of 1971 
presented under Article 226 of the Consti- 
tution of India to issue (1) a Writ of 
certiorari calling for the records in 
Case No. CEP/Madras/Salem/Judl. 29 
on the file of the Ist respondent herein 
and the order on the file of 
the first respondent herein trans- 
ferring the cash balance of the evacuee. 
Abdul Gani Jan Mohamed from the 
custody of the Ist Respondent herein 
and quash: (1) the order dated 2nd 
November, 1968 in Case No. CEP/ 
Madras/Salem/Judl. 29 of the first 
Respondent herein; (2) the notifications 
dated 24th February, 1961 No. F.L. 
(1216) 58 Comp. III/Prop. of the Minis- 
try of Rehabilitation; and (3) the order 
transferring the cash balance of the evacuee 
Abdul Gani Jan Mohamed from the 
custody of the Ist Respondent therein in 
W.P. No. 1259 of 1971 (2) a writ of 
mandamus directing the lst respondent 
herein to recall the monies of the evacuee 
Abdul Gani Jan Mohamed and the sale 
proceeds of the property situate at 20, 
Ggodown Street, Madras, from the 2nd 
Respondent therein and return a sum of 
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Rs. 2,40,000 with interest thereon to 
the petitioner under section 10 (1) read 
-with section 10 (2)(n)and under section 10 
(1) read with section 10 (2) (m) and 
tule 22 ot the Administration of E.P. 
Act and Administration of E.P. (Central) 
Rules refused by order dated 2nd 
‘November, 1968 in Case No. CEP/ 
Madras/Salem;Judl. 29in W.P. No. 1260 
1971. 


P. K. Thiruvenkatachari for V. Sridevan and 
G. Masilamani, for Appellant. 


K. Parasaran, Senior Standing Counsel, 
for Central Government, for Respondents. 


eed Judgment of the Court was delivered 
y 


Natarajan, 7.—These appeals arise out of 
Writ Petitions Nos. 1259 of 1971 and 
1260 of 1971 respectively, wherein the 
‘petitioner-appellant sought writs, one 
oł certiorari to quash the orders of the 
‘first respondent relating to the transfer 
-of certain cash balances belonging to an 
evacuee by name Abdul Gani Jan 
Mohamed and the notificaticn of the 
second respondent in connection there- 
with and the other, a writ of mandamus 
to direct the first respondent to recall 
the moneys of the said evacuee and the 
sale proceeds of his property from the 
-second respondent and return a sum of 
Rs. 2,40,000 with interest thereon. 
Ramaprasada Rao, J., declined to grant 
either of the writs, though he held 
that the petitioner was entitled to the 
money claimed by her from out of funds, 
af any, possessed by the Custodian and 
her right to secure a refund still survived. 


2. This unfortunate case has a lorg 
history, but most of the facts are not in 
-controversy. On 29th April, 1949, the 
-appellant, a permanent citizen of India, 
purchased an item of property, to wit 
“Gani Market situate at No. 20, Godown 
Street, Madras-1, for a sum of Rs. 2,40,000. 
Admittedly, the property belonged to 
one Abdul Gani Jan Mohamed who 
‘had left for Pakistan soon after parti- 
‘tion and the sale transaction was nego- 
‘tiated through his power of attorney 
agent. Some delay was encountered 
in the registration of the sale deed in 
-connection with the production of in- 
<come-tax clearance certificate of the 
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vendor. But, ultimately, the sale deed 
was registered on llith August, 1949. 
Ordinance XII of 1949 was promulgated 
on 13th June, 1949 and it was extended 
to Madras on 23rd August, 1949. 
Ordinance XII of 1949 was repealed by 
Ordinance XXVII of 1949 which, in turn, 
was repealed by the Administration of 
Evacuee Property Act (Central Act 
XXXI of 1950). As may be seen from 
the facts above, the sale deed was regis- 
tered even before Ordinance XII of 1949 
was exterded to Madras. Notwithstand- 
ing this feature, the sale required con- 
firmation by the Custodian of Evacuee 
Property under section 40, as Act XXXI 
of 1950 had retrospective eflect. An 
application by the appellant to the 
Assistant Custodian for confirmation was 
rejected and further agitations to the 
appellate and revisional authorities were 
equally unsuccessful. Lastly, the appel- 
lant resorted to the Supreme Court in 
appeal, but in Rabia Bai v. C. G. of E. 
Property!, the Supreme Court declined 
to interfere, stating that want of good 
faith in the vendor was, by itself, suffi- 
cient to refuse confirmation of sale. 


3. Even during the pendency of her 
appeal before the Supreme Court, the 
appellant, by way of abundant caution, 
had recourse to rule 22 of the Adminis- 
tration of Evacuee Property (Central) 
Rules, 1950 (hereinafter referred to the 
Rules) for registration of her claim for 
the return of the sale consideration 
of Rs. 2,40,000 and the claim was 
registered by the Assistant Custodian 
on Ist October, 1954. After the dis- 
missal of the appeal by the Supreme 
Court, the appellant reiterated her claim 
for refund, but was sent a reply dated 
Ist August, 1966 that rule 22 of the 
Rules had been deleted by Act XCI of 
1956 and consequently, no claim by a 
third party was sustainable. 


4. The appellant then filed Writ Peti- 
tion No. 1901 of 1968 before this Court 
praying for a direction to the respondents 
to return to her the sale amount together 
with interest. During the pendency of 
the writ petition, the appellant, placing 








1. (1961) 3 S.C.R. 448 : (1962) 1 S.Q.J. 430: 
A.LR. 1961 S.C. 1002. 
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reliance or Bhanu Pratap v. ‘Assistant 
Custodian, F.P.1, made attempts before 
the respondents to have her claim consi- 
dered under section 10 (1) read with 
sections 10 (2) and 10 (2) (z) of Act 
XXXI of 1950 and rule 22 of the 
Rules. But they were all of no avail. 
Finding that the respondents were pro- 
jecting a new plea to refuse refund to 
her, nz., that on account of the proceed- 
ings under Act XLIV of 1954, the first 
respondent was not possessed of funds 
from out of which he could make the 
refund, the appellant felt that the ground 
of attack in her writ petition. should be 
widened so as to assail the orders passed 
under Act XLIV of 1954 and therefore, 
withdrew Writ Petition No. 1901 of 
1968 and came forward with the two 
writ petitions under appeal. 


5. Before Ramaprasada Rao, J., it 
was contended on behalf of the appellant 
that after the vesting of the property as 
evacuee property with the Goverrment, 
the Custodian had collected appreciable 
rents and profits arising from the Market 
for a considerable length of time ard had, 
furthermore, sold the property on 18th 
January, 1962 for a sum of Rs. 3,10,000 
and consequently, the alleged transfer 
of funds by the Custodian to the Com- 

sation Pool created under Act 
XLIV of 1954, without an appropriate 
orde: from Government under section 
14 (1) (b) of Act XLIV of 1954 and 
without making provision for the pay- 
ment of the appellant’s claim for refund 
which had been registered earlier, was 
invalid and the order of the Custodian 
in that behalf should be removed by a 
writ of certiorari. Pausing here, for a 
moment, it may be mentioned that the 
Displaced Persons (Compensation and 
Rehabilitation) Act (XLIV of 1954) was 
enacted to provide for the payment of 
compensation and rehabilitation grants 
to displaced persons and for matters 
connected therewith. Section 14 there- 
in enunciated the constitution of a Com- 
pensation Pool for the purpose of pay- 
ment of compensation and rehabilitation 
grants to displaced persons and sub- 
section (1) (6) provided that cash 
balances lying with the Custodian may, 





1. (1966) 1 S.C]. 228 : (1966) 1 S.C.R. 304: 
A.LR. 1966 S.C. 245. 
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by order of the Central Government, be- 
transferred to the Compensation Pool. 
It is with reference to this provision, the 
respondents contended that the cash 
balances relating to the vendor of the 
appellant under the impugned sale of 
the evacuee property had been transfer- 
red to the Compensation Pool. Rama- 
prasada Rao, J., took the view that, 
having regard to the scheme of Act 
XLIV of 1954 and the reflection therein 
of the policy of the Government to re- 
habilitate displaced persons and the 


‘factual materials placed by the respon- 


dents to prove the transfer of the cash 
balances with the Custodiar to the 
Compensation Pool, it was not open to 
the appellant to assail the transfer of 
funds or any orders passed in that behalf 
and, therefore, the appellant was not 
entitled to the writ of certiorari sought 
for. He further held that if no writ of 
certiorari lies, no writ of mandamus 
would also lie. In that view, he dis-- 
missed both the writ petitions. But, as 
already stated, he upheld the appellant’s 
claim for refurd of the sale price and 
observed that the appellant was, and 
still continued to be, entitled to get money 
from and out of the funds that may 
subsequently come into the hands of 
the Custodian. 


6. Before adverting to the argument of Mr. 
V. K. Thiruvenkatachari, learned counsel’ 
for the appellant, it may be pointed out 
that though, at one time, the respondents 
disputed the appellant’s right to seek. 
refund of money on two grourds, viz., 
(1) deletior. of rule 22 by Act XCI of 
1956 and (2) transfer of funds from the 
Custodian to the Compensation Pool,. 
the first of the pleas was not pressed. 
into service in meeting the appellant’s 
case in the writ petitions under appeal. 
Presumably, this change of attitude was 
as a result of the decision of the Supreme- 
Court in Bhanu Pratap v. Assistant Gusto- 
dian, E.P.1, Therein, the Supreme Court 
held that the words used in section 10 (2): 
(z) of Act XXXI of 1950, empowering 
the Custodian to pay to “any other- 
person”? any sums of money out of the- 
funds in his possession, are not restricted. 
to persons who are members of the family 





1. (1966) 1 S.C.J. 228 : (1966) 1 S.C.R. 304: 
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-of the evacuee and that other persons 
who are entitled to receive money from 
the evacuee are also included. It fur- 
‘ther held that power to pay the debts 
was derived both under clauses (m) and 
{n) of section 10 (2) and therefore, the 
-deletion of the provision which autho- 
rised the Custodian to pay debts due by 
the evacuee to any person, from clause 
(m) and of rule 22 setting up the machi- 
nery for registration of debts, did not 
affect the power which is conferred by 
-clause (x) of sub-section (2) and also by 
sub-section (1) of section 10. To appre- 
ciate the case of the appellant, it is 
necessary to make reference to rule 22 
of the Administration of Evacuee Pro- 
perty (Central) Rules albeit its deletion 
by Act XCI of 1956, as it was under 
that Rule the appellant’s claim for 
refund was originally registered by the 
Assistant Custodian. The relevant por- 
tion of rule 22 is as follows: 


“Rule 22—Claims by third parties: 


(1) Any person claiming the right to 
receive any payment from any eva- 
cuee or from the property of such 
evacuee, whether in repayment of 
any loan advanced or otherwise, may 
present petition to the Custodian for 
registration of his claim.................. 


Explanatiot.—An application under this 
sub-rule shall lie in respect of a claim 
for refund of money paid as corsi- 
‘deration for the transfer by an evacuee 
of any property, where such transfer is 
not confirmed by the Custodian under 
section 40 of the Act. 


Oe ee 
POO e renee reer renrerracscccenesscesceccsan 


he nn 


‘(6) Where such claim is of the nature 
referred to in the ‘Explanation’ to 
sub-rule (1) and the Custodian holds 
that the transfer of the property in 
respect of which the claim is made was 
-a bona fde transaction, the Custodian 
“may register the claim or such part 
ithereof as has not been satisfied: 


RABIA BAI 0. QUSTODIAN OF EVAQUEE PROPERTY (Natarajan, 7.) 


14] 


Provided that, in the case of a claim 
of the nature referred to in the Expla- 
nation to sub-rule (1), the claim shall 
be registered only for that amount of 
money which is proved to have been 
paid as consideration for the transfer 
of the property. 


(2-A) 


(3) The mere registration of a claim 
shall not entitle the claimant to pay- 
ment and the Custodian may for 
reasons to be recorded refuse pay- 
Ment..........4. ad 


7. It was to this Rule the appellant resort- 
ed to have her claim for refund duly regis- 
tered, and the Assistant Custodian, to 
whom the application was made, did 
register the claim on Ist Octcber, 1954. 
It was long thereafter, the Custodian 
transferred the funds relating to the 
evacuee property to the Compensation 
Pool. Mr. V. K. Thiruvenkatachari’s 
contention was that the object of the 
Government in enacting Act XXXI of 
1950 and Act XLIV of 1954, and the 
scheme of the Acts themselves was not 
to deprive legitimate claimants getting 
back money due to them from an evacuee. 
In projecting this argument, he not 
only pointed out the provisions contained 
in clauses (m) ard (x) of section 10 (2) 
of Act XXXI of 1950, but also the fram- 
ing of rule 22 under the Rules, and, in 
particular, the Explanation to sub-rule 
(1) of the said Rule, which conferred a 
right on the verdee of a property from 
an evacuee to seek refund of money 
paid as consideration if the transfer was 
not confirmed by the Custodian. He 
further argued that the deletion of Rule 22 
by Act XCI of 1956 cannot have any 
impact over the situation since the claim 
had already been registered and, though 
the registration of the claim would not 
fer se confer any right on an applicant 
to demand refund, yet an applicant, 
whose claim had been registered, ought 
not to be left in the lurch by a naive plea 
that the Custodiar had subsequently trans- 
ferred the funds to theCompensation. Pool 
and therefore the refund could not be made. 
To lay stress on his contention that the 
registration of the claim for refund by 
the Assistant Custodian was an act bind- 
ing on the Government, the learned 
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counsel made reference to the decision 
in Secretary of State for India it Council v. 
Kasturi Reddi1, Therein, this Court held 
that a grant of land made by an officer 
was binding on the Crown if the officer 
was an agent generally or specially 
appointed by the Governor-in-Council 
in that behalf and such grant would 
have the same force as if it had been 
done by the Governor-in-Council himself. 
Yet another decision relied on by Mr. 
Thiruvenkatachari is Bank Voor Handel v. 
Hungarian Adminr.®, wherein it was held 
that profits carned by the Custodian of 
enemy property in the course of his deal- 
ings with the properties of an enemy 
vested with him under the Trading with 
the Enemy Act, 1939 and the Trading 
with the Enemy (Custodian) Order, 
1939 would not attract the incidence of 
income-tax. The Law Lords held that 
the Custodian was a servant of the 
Crown and received the income in the 
course of his duties and therefore, thee 
icome was immune from tax. The 
last contention of Mr. Thiruvenkatachari 
was that, in any event, as pointed out 
by the Supreme Court in Bhanu Pratap v. 
Assistant Custodian, E.P.*, the deletion of 
rule 22 cannot have the effect of absolv- 
ing the Government of its duty to 
refund the purchase-money paid by a 
vendee when the sale transaction was 
subsequently refused confirmation by the 
Custodian. 


8. On a consideration of the matter, 
we are clearly of the opinion that the 
contention of Mr. Thiruvenkatachari is 
well founded. The power given to the 
Custodian under sections 7 to 9 of Act 
XXXI of 1950 to notify a property as 
evacuee property and to have the pro- 
perty vested in himself and take posses- 
gion, thereof, is one coupled with duties, 
ore among which is the obligation crea- 
ted under section 10 (2) (#) to pay any 
persor. the sums of money he is foun 
entitled to by the Custodian, out of the 
funds in his possession. Admittedly, 
the payment of a sum of Rs. 2,40,000 
by the appellant to the evacuee in pur- 


nant 
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suance of the infructuous sale is not denied 
or refuted by the respondents. The 
payment is also not vitiated in any manner 
as the sale was refused confirmation, 
not because of want of bona fides in the 
transferee, but on account of want of 
bona fides in the transferor. The res- 
pordents, are, therefore, under a statu- 
tory obligation to refund to the applelant 
the sale price paid by her. 


g. On behalf of the respondents, how- 
ever, Mr. K. Parasaran argued that the 
refund of money to the appellant is 
irretrievably linked with the availability 
of funds with the Custodian and as, in 
the instant case, all the available funds. 
with the Custodian had been transferred. 
to the Compensation Pool the respondent 
cannot be compelled to pay the money 
to the appellant. In support of this 
argument, Mr. Parasaran pointed out 
the words “out of the funds in his posses— 
sion”? occurring in section 10 (2) (1)- 
Even with regard to Bhanu Pratap v. 
Assistant Custodian, E.P.1, Mr. Parasaran 
sought to make a distinction by contend— 
ing that the direction given to the Custo— 
dian was “to settle the claim of the 
applicant from out of the funds in his. 
possession” and therefore, any direction 
by the Court to the Custodian for refund. 
of money to a claimant cannot be de- 
linked from the possession of funds by 
the Custodian. We are clearly unable- 
to appreciate the contention of Mr. 
Parasaran and sustain the restriction 
sought to be placed by him upon the 
right of a lawful claimant no get refund. 
from the Custodian. The occurrence 
of the words, “out of the funds in his 
possession” in section 10 (2) (1) can only- 
mean the availability of the funds of 
that particular evacuee against whom or 
against whose property the applicant 
fcr refund has a claim. Even Act XLIV 
of 1954 which conceived and provided. 
the setting up of a Compensation Pool: 
did not contemplate transfer of funds. 
in entirety by the Custodian to the Pool 
irrespective of claims laid against an 
evacuee or his property. The words 
used in section 14 (1) (b) are “such cash. 
balances”, and not the total cash or the- 
cash in its entirety. The word, “balance” 
poo ene 

1. (1966) 1 S.G.J. 228 


: (1966) 1 S.G.R.. 
304 : ALR. 1966 S.C. 245, 
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has a distinct connotation and is always" 


understood as the difference between the 
debit and credit side of an account or 
their remainder or the difference between 

e amount which two parties owe each 
other. As a matter of fact, the commu- 
nication under which the Custodian took 
umbrage for transferring the funds of 
the evacuee to the Compensation Pool, 
made reference to the transfer of only 
the surplus balances to the Deputy 
Accountant ‘General, New Delhi. It is 
significant to note that what could be 
transferred consequent upon the aboli- 
tion of the personal deposit account of 
Custodian to the Compensation Pool 
can only be surplus funds, and not the 
funds in their entirety. The word, 
“surplus” undoubtedly means, that which 
is left over or remainder of excess over 
what is required. The Custodian, there- 
fore, had neither the power nor the autho- 
rity to transfer the entirety of the funds 
to the Compensation Pool. What can 
be transferied to the Compensation Pool 
can only be the remainder or the balance 
or the surplus, that is, after the Custodian 
discharges his obligations to claimants 
who are legitimately entitled to sums of 
money from the fund or assets of an 
evacuce. A fortiori it follows that the 
third respondent was not entitled to 
direct the Custodian to transfer the 
entirety of the funds relating to the pro- 
perty of the evacuee, Abdul Gani Jan 
Mohamed without paying the appel- 
lant the sum of money she is entitled to. 
In such circumstances, we are unable to 
share the view of Ramaprasada Rao, J., 
that, for want of funds in the hands of 
the Custodian, the appellant, though 
entitled to get a refund of her money, 
should, for the present, be satisfied with 
a declaration of her entitlement to the 
claim and await the collection or accu- 
mulation of funds by the Custodian in 
future. 


10. In the view, we have taken, of the 
matter, it is unnecessary to issue a writ 
of certiorari and quash the orders and 
notificaticns impugned in Writ Petition 
No. 1259 of 1971. The claim of the 
appellant can be effectively met by 
issuing a writ of mandamus directing the 
first respondent to refund the sum of 
Rs. 2,40,000 the appellant is entitled to 
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consequent on the Custodian’s™ 

confirm the sale in her favour anhto’. 
further direct the third respondent 
to place at the disposal of the first res-- 
pondent the said sum for the purpose of- 
refund. ‘Time for payment three months.. 


II. In the result, Writ Appeal No. 101 
of 1973 will stand allowed with costs.. 





Counsel’s fee Rs. 250. Writ Appeal No.. 

No. 68 of 1973 will stand dismissed, - 

without costs. 

S.J. W.A. No. 101 
of 1973 allowed. 
W.A. No. 68: 


of 1973 dismissed. 


IN THE HIGH COURT OF JUDI-- 
CATURE AT MADRAS, 


(Special Original Jurisdiction.) 
PRESENT:—G. Ramanujam, 7. 


The Management of M. Jeewanlal:. 


(1929) Limited, rietors of: 
Mysore Premier Metal Factary,, 
Madras «+ Petitioner® . 
U. i 
The Pre Officer, Industrial. 
Tribunal, Madras-1 and others i 

Respondents._ 
(A) Industrial Disputes Act (XIV of 1947), . 


section 25-FFF—“Undertaking”—Meaning of? 
—Kolling mill section— Whether separate - 
underiaking—Glosure of undertaking— Non- 
employment of workers—Whether amounts to- 
retrenchment. i 


(B) Industrial Disputes Aci (XIV 
sechon 25-FPF, sub-section (1) proviso— 
“On account of unavoidable circumstances. 
beyond the control of the employer” -—Scope— 
Gompany not bound to replace Sophisticated 
machine at huge cost to provide em layment* 
to the workmen. s á 


The word “undertaking” has not been 
defined in the Industrial Disputes Act, 
though it defines “industry” as any> 
business, trade, . undertaking, 
facture or calling of employees and. 
includes any calling service, employ- 
ee ey 
*W P. Nos. 1419 and 3281 of 1971, 

25th February, 1975,_ 


af 1947),. 


Manu-=-.. 


` 


` 


~ 


i 


afts or industrial occupa- 
ment, kssociation of workmen. Secticn 
HorfF provides for compensation to 
workmen in case of closing down of 
undertaking. Having regard to the 
definition of industry, it is not possible 
to equate undertaking within industry, 


[Para. 12] 


‘The transfer of a portion of an under- 
taking does not stand on the same focting 
as the closing down of a portion of an 
undertaking. A closure of a part of 
an industrial undertaking is permissible. 
“Therefore, even if the rolling mill section 
is not a separate undertaking still the 
rolling mill section as an indeperdent 
and separate unit of the main under- 
taking can be closed. Without the 
rolling mill section, the utensils—making 
section could carry on and therefore the 
mon-employment of the workers in the 
“instant case was as a result of the closure 
-of the rolling mill and it is not a case of 
retrenchment. [Para. 14] 


"The circumstances such as the nature 
and condition of machinery which can 
only produce substandard products by 
the company and the prohibition by 
the State of the manufacture in future of 
such sub-standard products which can- 
not conform to the I. S. I. standard and 
-the difficulty in making those sub- 
standard products in a competitive 
market where products manufactured 
“by some modern sophisticated mills are 
available have to be taken to be un- 
avoidable circumstances beyond, the con- 
trol of the company. The employer is 
not compelled by the statute to involve 
himself in unusual exertion or expenses 
with a view to avoid any particular cir- 
.cumstance necessitating the closure of 


the business. [Para. 16.] 
-Cases referred ta :— l 
Radio and Electricals Lid. v. Industrial 


Tribunal, (1970) 2 L.L J. 206; Hotel 
Ambassador v. lts Workmen, (1963) 2 
"L.L.J. 87; Hindustan Stel Limited v. 
Their Workmen, 43 F.J.R. 192; Workmen 
of Indian Leaf Tobacco Development Company 
Limited v. Management, (1970) 37 F.J.R. 
-931: (1970) 1 S.C_J. 465: (1969) 2 S.CLR. 
-282 : (1970) 1 An.W.R. (S.C.) 94: 
(1970) 1. M.L.J. (8.C.) 94: A.I.R. 1970 
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S.C. 860 ; Parry and Company Limited ve 
Second Industrial Tribunal, Calcutta, (1970) 
38 F.J.R. 164 : (1969) 2 SCR. 976: 
(1970) 2 S.C.J. 433 : AIR. 1970 S.G. 
1334 ; Workmen v. Straw Board Manu- 
facturing Company, (1974) 2 S.C.J. 115: 
ALR. 1974 S.C. 1132; Pakshiraja 
Studios v. Its Workmen, (1961) 1 L.L.J. 
380; The South India Mell Owners’ Asso- 
ctation v. Goimbatore District Textile 
Workers’ Union, A.I.R. 1962 S.C. 1221; 
R. S. Madho Ram and Sons (Agencies) v. 
Its Workmsn, (1964) 1 L.L.J. 366 : (1964) 
5 S.C.R. 379: ALR. 1964 S.C. 645 ; 
Bhattacharjee Rubber Works v. B. R. W. W. 
Union, (1960) 2 L.L.J. 198 : 64 Cal.W.N. 
694 : AI.R. 1960 Cal. 356; Hathising 
Manufacturing Company and others v. Union 
of India, (1960) 2 LL.J. 1: (1960) 3 
S.C.R. 528: A.I.R. 1960 S.C. 923; 
Kalinga Tubes v. Their Workmen, (1969) 1 
8.C.J.. 671: (1969) 1 L.L.J. 557: A.LR. 
1969 S.C. 90. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavits filed therewith, the High Court 
will be pleased to issue writs of certiorari 
calling for the records relating to D.D. 
No. 92 of 1968 on the file of the first res- 
pondent in both the petitions and (i) 

h the award made therein on 10th 
February, 1971 by the first respondent and 
published in Tamil Nadu Gazette, dated 
31st March, 1971 Supplement to Part II, 
section 1 (in W.P. No. 1419 of 1971) and 
(i) quash the award so as to grant the 
relief of reinstatement of the workmen or 
alternatively the compensation against 
nonemployment or for loss of employ- 
ment as prayed for by the petitioner 
before the first respondent (in W.P. No. 
3281 of 1971). 


V. P. Raman, for King and Patridge, for 
Petitioner in W.P. 1419 of 1971. and 


Second Respondent in W.P. 3281 of 1971. 


S. Ramaswamy, for K. S. Janakiraman and 
K. S. Mahadevan, for Respondent. 


The Court made the following 


Orver.—As both the writ petitions arise 
out of the same award of the Industrial 
Tribunal, they are dealt with together. 


if} MANAGEMENT OF JEEWANLAL LTD, J. PRESIDING OFFICER (Ramanujam, F.) 145 


2. The petitioner in the first case is the 
management and they challenge that 
portion of the award which is against 
them. The workmen have filed W.P. 
No. 3281 of 1971 challenging that 
portion of the award which is. adverse. to 
them. 


3. A partnership firm called “The 
Mysore Premier Metal Factory” was 
carrying on business of manufacture in 
aluminium utensils and other articles 
from the year 1939. In or about 1945, 
in order to facilitate its business of manu- 
facture, it purchased the Hindustan 
Metal Refinery and Rolling Mills. The 
Government of India gave separate 
registration numbers for the rolling mills 
purchased as well as for the undertaking 
owned by the firm for manufacturing 
utensils. In or about the year 1965 the 
management of Jeewanlal (1929) Limited, 
hereinafter referred to as the company, 
purchased the two undertakings owned 
by the Mysore Premier Metal Factory 
and the change of ownership was recog- 
nised by the Government of India sepa- 
rately for the rolling mills and the utensils 
manufacturing section under the Indus- 
tries (Development Regulation) Act, 1951. 
After such acquisition it was found that 
the machinery and the equipment in 
the rolling mills were far from: trouble- 
free and required repairs, overhauling 
and replacement. The working of the 
rolling mill ever since the purchase by the 
company resulted in the output being 
of extremely poor quality which had no 
market. In or about 1968 the machi- 
nery in the rolling mills is said to have 
become unworkable and the manufac- 
tured stocks accumulated to a value of 
Rs. 10 lakhs. Even though services of 
experts were requisitioned to suggests 
ways and means to make the running of 
the rolling mills worthwhile and remu- 
nerative it was found that even if the 
repairs were carried out at a considerable 
cost, the’ quality of the manufactured 
goods would not improve. Thereafter 
the company decided to close down the 
rolling mills which they did by a notice 
-dated 14th October, 1968. Along with 
that notice, the company also sent indi- 
vidual notices to each worker offering 
closure compensation, limiting it to 
M Lj—l9 


three months under the proviso to section 
25-FFF on the basis that the closure was 
on account of unavoidable circumstances 
beyond the control of the company. ` 


4. Consequently on the closure of the 
rolling mills, the union of workers, the 
petitioners in W.P. No. 3281 of 1971 
raised an industrial dispute challenging 
the validity of the closure in I.D. No. 92 
of 1968. As the names of three workmen 
who had been employed in the rolling 
mills had been omitted in the first refe- 
rence, a second reference relating to the 
non-employment of these three workers 
was made ir. I.D. No. 61 of 1969. 


5. The Union, in its claim statement filed 
before the Industrial Tribunal, contend- 
ed that the rolling mills was not a sepa- 
rate undertaking and as such it was not 
a case of closure but retrenchment, that 
the condition precedent to retrenchment 
as laid down in section 25-F of the Indus- 
trial Disputes Act had not been complied 
with by the company and therefore the 
non-employment of the workmen of 
the rolling mills and the termination of 
their services were illegal and invalid. 
Tt was also contended that the company 
had contravened the rule of “last come 
first go” laid down in section 25-G of the 
Act in effecting the retrenchment and 
that the termination of their services was 
illegal on this ground as well. The 
Union alternatively contended that even, 
assuming that the termination of the 
employees was as a result of the closure 
the company would not be entitled to 
limit the compensation to three months 
but would be bound to pay the entire 
compensation under section 25-FFF, 


6. The Company in its counter-state- 
ment took up the stand that the rolling 
mills was a separate undertaking, that 
it was clearly a case of closure of that 
undertaking due to unavoidable circum- 
stances beyond its control, that as the 
statutory obligation to pay the three 
months’ compensation had already been 
complied with in that the petitioner com- 
pany had offered the compensation to all 
the workers affected by the closure, no 
further question could arise in respect of 
their non-employment. The Company 
further contended that the 67 workers 
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had in fact received the compensation 
for three months offered to them and 
settled their accounts fully and finally, 
and that in respect of those workers there 
could be no subsisting dispute. The 
Compar:y further contended that en the 
wording of the reference by the Govern- 
ment once the Tribunal finds that it is a 
case of closure and it is justified, it can- 
not go into the question as to whether the 
closure is due to unavoidable circum- 
stances beyond the control of the com- 


pany. 


7. On these pleadings, the Tribunal, 
after recording the evidence of the wit- 
nesses and after considering the relative 
contentions of parties with reference to 
the entire eviderce passed a common 
award in both I.D. Nos. 92 of 1968 and 
61 of 1969. It found as a fact that the 
rolling mills was a separate undertaking 
and that, therefore, it was a case of 
closure of an undertaking and not a case 
of retrenchment. It also found that 
the closure was due to the financial 
losses and breakdown of the machinery 
and that, therefore, the closure of the 
rolling mills was justified. It, however 
held that the closure being due to the 
financial losses and accumulation of 
stocks, it cannot be said to be due to 
circumstances beyond their control, that 
the compensation payable to the work- 
men cannot be limited to 3 months, and 
that they are entitled to the entire com- 

sation as laid down in the main part 
of section 25-FFF. It also negatived the 
Company’s contention that the 67 workers 
having received three months’ compensa- 
tion in full and final settlement, they are 
estopped from reagitating their’ claims, 
and held that as the 67 workers had 
received compensation payable to them 
at a time when the dispute was pending 
consideration before the Tribunal, they 
cannot be estopped from claiming the 
amount legally and legitimately payable 
to them under the statute. 


8. The Union is aggrieved against the 
finding given by the Tribunal that the 
rolling mills is a separate undertaking 
and that therefore, it is a case of closure 
and not retrenchment. The manage- 
ment on the other and, is aggrieved 
against the finding of the Tribunal that 
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the closure of the rolling mills was not 
due to circumstances beyond the control 
of the company and that the 67 workmen 
who have received three months’ com- 
pensation due to them under the proviso 
to section 25-FFF are not estopped from 
claiming a higher compensation due to 
them under the main part of section 


25-FFF. 


9, Having regard to the contest between 
the parties in the above writ petitions, 
the points that arise for consideration are: 
(1) Whether the rolling mills is a separate 
undertaking; (2) If the rolling mills is 
a separate undertaking, whether its 
closure was due to circumstances beyond 
the control of the compary so as to attract 
the proviso to section 25-FFF; and (3) 
whether the 67 workers who had accepted 
the three months’ compensation from the 
company pending the reference before 
the Tribunal is estopped from claiming 
higher compensation under section 


25-FFF. 


10. The question whether the tolling 
mills is a separate undertaking is the most 
crucial question for on it will depend the 
other questions. If the rolling mills is a 
separate undertaking then the non- 
employment of 169 workers can be said 
to be due to the closure of the rolling 
mills and the workmen will then only be 
entitled to the closure compensation as 
provided either under the main part of 
section 25-FFF or the proviso thereto. 
But if the rolling mills is not a separate 
undertaking, then the non-employment 
of the workmen will have to be held 
unjustified as the company has not fol- 
lowed the rule of “last come first go” 
provided in section 25 (G) and the offer 
of three months’ compensation under the 
proviso to section 25-FFF (1) cannot 
be taken to be a due compliance with the 
procedure for retrenchment under section. 
25-F. 


11. As already stated, the Tribunal has 
held that the rolling mills is a separate 
undertaking by itself and the factors 
that are taken by the Tribunal in support 
of that finding are these: The industrial 
licences were separate for the utensils 
department and the rolling mills depart- 
ment. The two departments always 
existed as separate departments. The 
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rolling mills department was housed at 
No. 6l, Gollavar Agraharam Street, 
and the utensils department was carried 
on at No. 7, Thandavaraya Gramani 
Street, where the work of pressing, blend- 
ing, cutting, fitting and polishing were 
carried on and the work of washing and 
packing were done in No. 77, Gollavar 
Agraharam Street. Though at all 
times there was only one union of 
workmen for all the departments, there 
were separate joint secretaries for the 
union for each of the three departments. 
Though the factory licence was common 
for all the three units and the manage- 
ment was common and a'common balance- 
sheet was prepared for the entire factory 
and a single standing order existed cover- 
ing all the workers, the union always 
took up the stand that the departments 
were separate departments and no inter- 
departmental transfer of workmen could 
be made from the rolling mills section to 
any other section. No production work 
was normally carried or in the rolling 
mills section and the work done in each 
department was different. Though the 
circles made in the rolling section were 
out and fitted in the other sections, that 
cannot mean that the other sections were 
not turning out work different from the 
rolling mills section. The work done in the 
rolling mills section is independent of the 
work of manufacture of utensils, though 
the ingots produced in the rolling mills 
are used for the manufacture of utensils 
in the other sections. Thus the rolling 
factory is not an integral part of the other 
departments. The ingots and circles 
required for manufacturing utensils could 
be got from elsewhere and the utensils 
manufacturing process could be conti- 
nued without the rolling mills as the 
company has been doing before 1965 
when they purchased the rolling mills in 
question. There is no reason for mixing 
up the rolling mills where manufacture 
of ingots is done and the manufacture 
of utensils in the other sections. Thus 
rolling mills is independent of the other 
departments. There were separate wage 
registers and attendance registers for 
the rollir.g mills and other sections. The 
rolling mills had a separate premises 
with a separate Works Manager. The 
workmen, in the rolling mills section were 
entitled to incentive bonus while the 
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workmen in the other sections were not 
so entitled. There is no controversy 
between the parties asto the above 
factual position. The question is whe- 
ther on these factors, the rolling mill 
section could be held to þe a separate 


undertaking as has been held by the 
Tribunal. 


2. The word “undertaking” has not 
been defined in the Industrial Disputes 
Act though it defines “industry” as 
any business, trade, undertaking, manu- 
facture or calling of employees and 
includes any calling, service, employ- 
ment, handicraft or industrial occupation 
or avocation of workmen. Section 
25-FFF provides for compensation to 
workmen in case of closing dowr of 
undertaking. Having regard to the de- 
finition of industry, it is not possible to 
equate undertaking with industry. In 
Radio and Electricals Limited y. Industrial 
Tribunal’, Alagiriswami, J., had dealt 
with a case where the mechanical section 
of an industrial concern. was closed down 
and the question arose as to whether it 
was a case of closure of an undertaking 
under section 25-FFF or whether it was a 
case of retrenchment under section 25-F. 
The learned Judge, after referring to cer- 
tain earlier decisions on the point ex- 
pressed the view thus : 


“T am of the opinion therefore that 
this is a case of permissible closure of 
part of the business of the petitioner 
company and consequently retrench- 
ment compensation is payable under 
section, 25-FFF and not under section 
25-F, and such being the case, the pay- 
ment of the benefits due to the workers 
is not a condition precedent 23 


In Hotel Ambassador v. lts Workmen?, this 
Court held that the closure of a part of an 
undertaking was permissible. 


13. In Hindustan Steel Limited v. Their 
Workmen®, the Supreme Court had held 
that the word “ undertaking ” in section 
25-FFF (1) of the Industrial Disputes Act, 
is used in its ordinary serse connoting 
thereby any work, enterprise, project or 
EE ae ene IL 
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business undertaking and it is not intended 
+o cover the entire industry o1 business of 
an employer and ‘that, therefore, the 
closure or stoppage of a part of the busi- 
ness or activities of an employer would be 
covered by the section. The Supreme 
Court had referred to two of its earlier 
decisions in Workmen of Indian Leaf Tobacco 
Development Gompany Limited v. Manage- 
meni*, where the closure of eight out of the 
twenty-one depots of the company was 
held to be a closure within the meaning of 
section 25-FFF (1) and Parry and Company 
Limited v. Second Industrial Tribunal, Gal- 
cuita?, where it was observed that it 
was within the managerial discretion of 
an employer to organise and arrange his 
business in the manner he considers best 
and thatif a bona fide scheme for such re- 
organisation results in surplusage of em- 
ployees, no employer is expected to carry 
on the burden of such economic dead- 
weight and retrenchment has to be accept- 
ed as inevitable, however, unfortunate. 
In Workmen v. Straw Board Manufacturing 
Company®, which appears to be the latest 
decision on the point, certain tests had 
been laid down to find out when various 
units will constitute one establishment. 
In that case two units, the straw board 
mill and the Regmal Mill were owned by 
the Straw Board Manufacturing Com- 
pany. The Straw Board mill was closed’ 
while the other mill continued to func- 
tion. The question was whether the 
closure of one unit will attract section 
25-FFF. It was held by the Supreme 
Court that the most important aspect ina 
case of closure is to see whether one unit 
has such a componental relation with the 
other, whether the closing of one must lead 
to the closing of the other, or one cannot 
reasonably exist without the other and 
whether it is functionally integrated with 
the other. If the other unit is capable of 
functioning in isolation without the other 
it isof very material import in the case of 
closure, though there is bound to be a shift 
of emphasis in application of the various 

ea AS ie ESSAI RAO MS EE 

1. (1970) 37 FJ.R. 231 : (1970) 1 S.CJ. 
465 : (1969) 2 5.G.R. 282 : (1970) 1 An. W.R. 
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3: (1974) 2 S.GJ. 115 : ALR. 1974 S.C. 
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tests from one case to another. It refer- 
red to the test of functional integrality 
laid down in Pakshiraja Studios v. Its 
Workmen}, and the test of unity of owner- 
ship and management and control laid 
down in The South India Mill Owners 
Association v. Coimbatore District Textiles 
Workers? Union3, and stated that the signi- 
ficance of the several relevant factors 
would not however be the same in each 
case. Mr. V. P. Raman, learned counsel 
appearing for the company relies on the 
above decisions of the Supreme Court 
and contends that the rolling mill is not 
functionally integrated to the other sec- 
tions and that even if the rolling mills is 
closed, the utensils manufacture can go on 
without interruption. He states that the 
rolling mills can be closed by the manage- 
ment without reference to the other sec- 
tions, and the motive of the employer is 
not relevant for finding out whether the 
closure of the rolling mills will come 
under section 25-FFF. 


14. Mr. Ramaswami, learned counsel 
appearing for the workmen, on the other 
hand, contends that the rolling mill is not 
a separate undertaking and that the case 
is governed by the principle laid down by 
the Supreme Court in R. $. Madko Ram 
and Sots (Agencies) v. lts  Workmen®, 
According to the learned counsel the 
company had purchased in 1965 the entire 
concern called “ Mysore Premier Metal 
Factory’ which had the rolling mills 
section as well as the utensils manufactur- 
ing section, that therefore it is not possible 
to separate the two units owned by the 
same management as rolling mill section 
and the utensils manufacturing section, 
that in fact there were certain instances of 
transfer from the rolling mills section to 
other sections even though it was resisted 
by the workers and that all the workmen 
are governed by the common standing 
orders. R.S. Madho Ram and Sons (Agencies) 
v. lis Workmen’, dealt with a case of a 
transfer of workman from one unit to 
another under the same management 
coming under section 25-FF. In that 
case it was held that section 25-FF would 
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2. ALR 1962 S.Q. 1221. 
3. (1964) 1 L.L.J. 366: (1964) 5 S.G.R. 379: 
ALR. 1964 S.Q. 645. 
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not apply if a transfer is made from one 
department or branch to another which 
are integrated or inter-related and that 
to find out whether there are two dis- 
tinguished and separate businesses, it may 
be necessary to see whether the muster 
roll or the conditions of service are com- 
mon and whether the employees are trans- 
ferred from one unit to another belonging 
to the transferor. The learned counsel 
construes the above decision as laying 
down that the most significant test is the 
test of transferability of the employees 
from one department to another and in 
this case though the workers resisted there 
was in fact one instance of transfer as 
between the rolling mill section and the 
utensils-making section. I do not think 
that the above decision will apply to the 
facts of this case. In that case the ques- 
tion for consideration was whether the 
transfer of a part of an undertaking would 
atiract section 25-FF. The transfer of 
a portion of an undertaking does not stand 
on the same footing as the closing down 
of a portion of an undertakirg. It has 
been consistently held that the closure 
of a part of an industrial undertaking was 
permissible. Therefore, even if it is held 
that the rolling mill sectior. is not a sepa- 
rate undertaking still the rolling mill 
section as an independent and separate 
unit of the main undertaking can be 
closed. Without the rolling mill section 
the utensils-making section could be 
carried on and is in fact being carried on 
by the company both before the acquisi- 
tion of the rolling mill and after its closure. 
I have to, therefore, hold that the non- 
employment of the workers was as a 
result of the closure of the rolling mill and 
that it is mot a case of retrenchment as 
contended by the workmen. 


15. As regards the second question as to 
whether the closure was ‘on account of 
unavoidable circumstances beyond the 
control of the employer ” so as to attract 
the proviso to section 25-FFF (1) the 
Tribunal has taken the view that the 
closure was not due to unavoidable cir- 
cumstances beyond the control of the 
company. But on the facts, I am not 
inclined to accept the view of the Tribunal. 
The case of the company is that the rolling 
mills purchased by them in 1965 consisted 
of machineries which were old and worn 
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out, that all efforts taken to set right the 
same had failed and that even if the machi- 
nery could be set right the sub-standard ~ 
articles produced cannot have a market 
at all in the face of the products manu- 
factured by the rolling mills having latest, 
up-to-date and sophisticated machinery. 
It is because of that reason the company is 
said to have accumulated large stocks 
which could not be marketed. The 
Tribunal, while accepting the case of the 
management that the machinery in the 
rolling mills was out-dated and that there 
has been financial loss due to accumula- 
tion of stocks, proceeds to state that the 
company having purchased an out-dated 
and old machinery should have taken 
steps to repair the existing machines or 
replace the same by new machinery but 
it went on getting work from the machi- 
nery as a result of which the machinery 
was getting worn out ard becoming use- 
less for any further operation. It there- 
fore took the view that the closure of the 
rolling mills was not due to circumstances 
beyond the control of the company. 
The question is whether the view taken by 
the Tribunal that the company should 
have replaced the worn-out machinery 
long earlier and by the continued work- 
ing of the out-dated machinery the com- 
pany placed itself in a position that it 
cannot work profitably is justified. I am 
not inclined to agree with this view of the 
Tribunal that the company should have 
replaced the out-dated machinery by new 
and sophisticated machinery at a consi- 
derable cost as to see that the rolling mill 
continues to run and that because of its 
failure to do so it cannot claim that the 
closure was due to circumstances beyond 
their control. The documents produced 
in the case show the very many attempts 
made by the company to rectify the defects 
in.the machinery of the rolling mills and 
it is only wher all their attempts failed 
to produce any substantial results, they 
decided to close the rolling mills. It is 
also seen that the company took the 
services of certain experts in the field and 
they had reported that even after repairs 
and replacement of some machinery the 
rolling mills cannot work profitably as 
the entire machinery was obsolete and 
that to make the working of the rolling 
mills profitable the entire machinery 
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Should be replaced with new modern 
high speed ones. One of such rts is 
contained in Exhibit M-10, dated 16th 
September, 1968. From the said report 
it is seen that the rolling mills had been 
working for half a century, much more 
than the lifetime of similar mills, that it is 
very uneconomical and risky to work it 
any further, that notwithstanding the 
repairs done several times in the past to 
the machinery, the continued running of 
the rolling mills is not possible unless 
there is a complete re-machining and 
realignment and that the damages to the 
existing machinery were so extensive in 
nature that unless the rolling mills is 
stopped and the machineries dismantled 
it may result in a serious break-down in- 
volving risk and danger to men and 
machinery. The report further states 
that even if the existing damages to the 
machinery are rectified, it will produce 
only sub-standard products as it has been 
doing since many years. From the 
report it is also clear that the main shaft 
and the gear box etc., were dismantled for 
the purpose of effecting repairs but it was 
found after dismantling that the condi- 
tion of those machineries were such that 
even after their repairs they are likely 
to give constant trouble in operation lead- 
ing to frequent break-down as a result 
of the worn out condition of most of the 
component parts of wooden gearing, 
couplings, main rolling stand guides etc. 
In answer to query from the company 
whether the products of the rolling mills 
even after complete overhauling and 
repairs at a considerable cost, will con- 
form to Indian Standards for rolled 
products to be used for manufacturing 
utensils, the report says that since the 
erection of the mill with slow-speed machi- 
nery and its working for over half a cen- 
tury, the technology and techniques have 
advanced so considerably that the new 
high-speed machinery erected in modern 
rolling mills produce materials in much 
larger quantities at a very fast rate which 
alone can conform to the standards drawn 
by I.S.I., and that even after considerable 
Tepairs at heavy cost the rolling mill of 
the company could not produce materials 
conforming to I.S.I. standards. In Exhibit 
M-11 which is a report given by the 
MadrasAluminium company limited whose 
services were also requisitioned to rectify 
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the defectsin the machinery the Company 
had reported that it is apparent that 
normal wear coupled with operation of the 
equipmentin amechanically unsatisfactory 
condition have resulted in a situation 
where it appears inadvisable to attempt to 
repair this equipment, and that even if the 
equipment is restored to a mechanically 
workable condition, it will have a very 
low productivity and the quality of the 
products—circles for utensils manufacture 
will also be poor, as the installed machi- 
nery is out-dated and has outlived its use- 
fulness. There is also one other factor 
which is crucial which has not been re- 
ferred to by the Tribunal. In Exhibit 
M-7 the Government of India had speci- 
fically pointed out that as the aluminium 
utensils are being used for domestic pur- 
poses, it is considered dangerous to health 
if sub-standard materials are used in the 
manufacture of utensils which are declared 
as essential commodity under the Essen- 
tial Commodities Act, 1955, that in order 
to safeguard against health hazards of the 
users of aluminium utensils, the manu- 
facturers of aluminium sheets should 
adhere to the I.S.I. specifications to ensure 
that the aluminium sheets used for the 
manufacture of utensils should be of the 
prescribed specifications. This direction 
taken along with the experts’ report in 
Exhibit M-10 show that the company 
cannot continue to produce sub-standard 
material as they have been doing before 
and that the company will be committing 
an offence under the Essential Commodi- 
ties Act if it produced sub-standard pro- 
ducts by working the rolling mills. From 
the facts set out above, it is clear that 
unless the rolling mill is modernised by 
replacing the existing machinery with the 
latest, upto-date and sophisticated machi- 
nery at a huge cost it was not possible to 
work the mill profitably or without offend- 
ing the law. The question is whether the 
company is bound to do so for providing 
continued employment to the workmen. 


16. In Bhattacharjee Rubber Works v. 
B.R.W.W. Urton1, the Calcutta High 
Court dealing with the scope of the ex- 
pression “‘ unavoidable circumstances 
beyond the control of the employer ” in 
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the proviso to sub-section (1) of section 
25-FFF expressed the view that all that 
the employer is required to do is to use 
ordinary diligence, that he is not called 
upon to make any special efforts to avoid 
the circumstances leading to the closure 
that an employer is entitled to rum his 
business in a normal manner meeting 
emergent situations and applying normal] 
remedies but that he is not called upon to 
take extraordinary measures or incur 
extraordinary expenses in order to con- 
tinue to run his business. The following 
observations by Sinha, J., in that case 
are pertinent : 


“ The question is what is the meaning 
of the words ‘unavoidable circum- 
stances beyond the control of the 
employer’, The idea behind the intro- 
duction of section 25-FFF appears to me 
to be quite clear. If an employer 
chooses to close his business, there is 
nothing in the Act preventing him from 
doing so. If, however, he chooses to do 
so arbitrarily and without any reason- 
able cause, then he has to pay compen- 
sation to the workmen as if they were 
retrenched. But if he has to close his 
business due to unavoidable circum- 
stances beyond his control, then com- 
pensation payable will be very much 
less. It would be observed that there 
are two pre-conditions to bring the 
matter within the scope of this section. 
The closure must be due to circum- 
stances which could not be avoided by 
the employer, and the circumstances 
which justify the closure must be such 
as cannot be controlled by the 
employer.” 


In Hathising Manufacturing Company and 
others v, Union of India}, the Supreme Court 
had held that where the closure is merely 
on account of financial difficulties or 
accumulation of undisposed stocks, it 
cannot be said to be due to circumstances 
beyond the control of the employer, for 
such factors may be temporary and may 
be brought about by mismanagement, 
deliberate or otherwise, directly attri- 
butable to the employer. But in assess- 
ing whether the circumstances for the 
closure were beyond the control of the 
PS ani La 
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employer the fact that the employer has 
suffered financial losses or there is accu- 
mulation of stocks cannot be excluded 
from consideration and if the closure is 
not merely due to financial difficulties or 
temporary accumulation of stocks but 
also due to causes such as unfavourable 
market conditions and impossibility of 
making any profit in future etc., that may 
justify the view that the closure is due to 
unavoidable circumstances beyond the 
control of the employer. In Kalinga 
Tubes v. Their Workmen1, the Supreme 
Court had laid down that wherever there 
is a closure of an undertaking the burden 
is on the undertaking to bring the case 
within the proviso to section 25-FFF and 
to prove that the circumstances were un- 
avoidable and were beyond the control 
of the company for closing down the 
undertaking, that except in cases where 
the working of the factory would involve 
unusual exertion or expenses and it is 
impossible for the management to continue 
the working of the factory in the prevail- 
ing circumstances, the closure cannot be 
said to be beyond the control of the em- 
ployer. The Supreme Court observes : 


“The explanation appearing in the 
proviso gives some indication of the 
anxiety of the Legislature to expressly 
rule out certain contingencies which 
ordinarily could have been pleaded by 
the employer as unavoidable circum- 
stances beyond his control. In the 
normal working of business of a com- 
mercial undertaking financial losses or 
accumulation of undisposed of stocks 
and the expiry of the period of the lease 
or the licence can ordinarily go a long 
way in establishing that it has virtually 
became impossible to carry on the busi- 
ness. For instance, if a company is, 
heading towards liquidation, its busi- 
ness will, in normal course, have to be 
closed down. Similarly if the period of 
lease of the site on which a factory has 
been set up has expired and there is no 
provision for its renewal or extension, 
it would ordinarily present insurmount- 
able difficulty in the way of the working 
of an undertaking by a company ora 
commercial concern. Notwithstanding 





1. (1969) 1 L.L.J. 557 : (1969) 1 S.C.J. 671: 
A.LR. 1969 S.C. 90: 
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all this the Legislature provided that 
in spite of the aforesaid difficulties or 
impediments or obstacles the conditions 
of the proviso would not be satisfied 
merely by the happening or existence 
of the circumstances embodied in the 
explanation. The reason for doing so 
seems to be that whenever such difficul- 
ties, as are mentioned in the explanation, 
arise, the employer is not expected to 
sit idly and not to make an all-out 
effort like a prudent man of business in 
the matter of tiding over these difficul- 
ties for saving his business. The Legis- 
lature was apparently being very strin- 
gent and strict about the nature of the 
circumstances which would bring them 
within the proviso. The laying down 
of two pre-conditions therein in the 
language in which they are couched is 
significant and must be given due 
effect.” 


In view of the above pronouncement by 
the Supreme Court the circumstances such 
as the nature and condition of the machi- 
nery which can only produce sub-standard 
products by the company and the prohi- 
bition by the State of the manufacture in 
future of such sub-standard products 
which cannot conform to the I.S.I. stan- 
dards and the difficulty in marketing those 
sub-standard products in a competitive 
market where products manufactured by 
some modern sophisticated mills are avail- 
able, have to be taken to be unavoidable 
circumstances beyond the control of the 
company. I am not inclined to agree 
with the learned counsel for the workmen 
that as a prudent employer, the company 
should have avoided the situation by 
replacing the old and worn-out machinery 
by more modern and sophisticated machi- 
nery by the use of the amount of deprecia- 
tion and other allowances allowed under 
jthe Income-tax Act. The employer is 
not compelled by the statute to involve 
himself in unusual exertion or expenses 
with a view to avoid any particular cir- 
cumstance necessitating the closure of 
the business. The facts proved in this 
case clearly establish that the matter 
has gore out of the company’s hands and 
that even with ordinary and due dili- 
gence the machinery in the mill cannot 
be worked profitably. ,For the foregoing 
reasons I cannot agree with the view 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


taken by the Tribunal that the closure of 
the rolling mills will not fall under the 
proviso to section 25-FFF (1). The 
company is, therefore, entitled to invoke 
the proviso to section 25-FFF (1). 


17. In view of the fact that the workmen 
have been held to be entitled to compensa- 
tion under the proviso to section 25-FFF 
(1) the third question as to whether the 
61 workers who have received payment of 
compensation as per the proviso are 
entitled to claim a higher compensation 
does not arise for consideration. 


18. The result is Writ Petition No. 1419 
of 1971 is allowed and the rule nisi issued 
therein is made absolute. Writ Petition 
No. 3281 of 1971 is dismissed. There will 
however, be no order as to costs in both 
these petitions. 


R.S. W.P. No. 1419 of 1971 
allowed; 

W.P. No. 3281 of 1971 

dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, J. 
K. Karuppanna Mudaliar .. Petitioner * 


D. 
Kuttianna Mudaliar Respondent. 


Civil Procedure Gode (V of 1908), Order 6, 
rule 17—Suit jor declaration—Decreed— 
Appeal— Application Jor “amendment of plaint 
by plaintiff— Dismissed —Reviston—Discretion 
to be exercised by Gouri. 


A Court cannot shirk its duties because by 
amendment the pleadings have to be 
amended and fresh evidence has to be let 
in. The predcminant interest of the 
Court should be to render justice and 
allow amendments for such purposes in 
order to determine the real question in 
controversy between the parties. [Para. 8.} 


Cases referred to :— 
Subraya Bhatta v. Govinda Bhat, (1949) 
2 M.L.J. 421: ATR. 1950 Mad. 32 ; 


*C.R.P. No. 703 of 1974. 14th March, 1975 


IT] 
Mt. Lackmin v. Bhairan Baksh Singh, A.I.R. 
1940 Oudh. 367; G. Me.Kenzie and Gom- 
pany v. Tatanlal Surajmall, A.I.R. 1935 
Pat. 463 ; Ramasaran Mandar v. Mahabir 
Saku, (1927) 52 M.L.J. 402 : 54 LA. 55: 
A.LR. 1927 P.C. 18; Jaini Brothers and 
Company v. Skankar Lal, A.I.R. 1938 Lah. 
270 ; Apurba Krishna v. Ram Bahadur, 
A.I.R. 1936 Pat. 191. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Additional 
Subordinate Judge, Erode, dated 2nd 
January, 1974 and made in I.A. No. 143 
of 1973 in A.S. No. 53 of 1973 (O.S. No. 
153 of 1969 D.M.C., Erode). 


P. S$. Srisailam, for Petitioner. 
S. Palaniswami, for Respondent. 
The Court made the following 


OrvER.—This revision petition arises out 
of an order refusing to permit the peti- 
tioner to amend the plaint and the plan 
attached thereto. The petitioner herein 
who is the plaintiff in O.S. No. 153 of 
1969 filed the said suit for declaring the 
plaintiff’s right to drain wash water of 
the kitchen and bath room and rain water 
falling from the eaves of his house through 
the vent towards east through the drain, 
for restraining the defendant, his men, 
heirs and assigns etc., from interfering 
with and disturbing in any manner the 
peaceful enjoyment of the said right by 
means of a permanent injunction and for 
directing the defendant to remove the 
obstruction to the vent on the east and in 
case the defendant fails to comply with 
the decree, the same may be removed by 
Court and the defendant may be made 
liable for the expenses. Along with the 
plaint, the petitioner herein filed a plan 
showing the location of the respective 
houses of the parties and the vent alleged 
in the plaint. The trial Court decreed 
the suit as prayed for. Aggrieved by the 
decision of the trial Court, the respon- 
dent herein preferred A.S. No. 53 of 
1973, on the file of the Additional Sub- 
Court, Erode. While that matter was 
being argued, the plaintiff, that is the 
petitioner herein, thought it necessary to 
amend the plaint since the description of 
the plaintiff’s property and also the plan 
drawn are not in accordance with the 
ML j—20 
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actual state of affairs. It is the case of 
the plaintiff in the petition for amendment 
that his house does not extend upto the 
north to south road on the west and that 
in between the north-south road on the 
west and his house, there is a lane and 
building belonging to one Sengoda Muda- 
liar. Even the Commissioner appointed 
by the trial Court points out this mistake. 
The Commissioner has also filed his plan 
and report. No objection was taken by 
the petitioner herein at that time. ` Never- 
theless he has come forward by way of 
a petition to amend, in I.A. No. 143 of 
1973 in A.S. No. 53 of 1973, praying to 
amend paragraph 4 of the plaint and read 
the first sentence as follows :— 


“The plaintiff’s house is shown as 

- ABCD bounded on the west by the 
house of one Sengoda Mudaliar and 
common passage”, 


It is also prayed that the plaint plans 
also may be suitably amended. The said 
petition was contested by the respondent 
herein stating that it is too late in the day 
for the plaintiff to amend the plaint, that 
since the plaintiff has not objected to the 
Commissioner’s plan, he cannot be allow- 
ed to overcome the same by way of 
amendment as prayed for now and that 
such an amendment will be in the nature 
of putting up a new case which in all 
material particulars contradicts the ori- 
ginal case put up by the plaintiff. 


2. The Additional Subordinate Judges 
Erode,observing that such an amendment 
will involve various other complications 
and also affect the veracity of the defen- 
dant’s allegation and also will complicate 
matters, in that, if the amendment is 
allowed, naturally the rebuttal pleadings 
pertaining to this aspect of the case would 
have to be amended and in that case 
fresh evidence might have to be let in 
and fresh issues also might crop up for 
decision ,dismissed the petition. Aggrieved 
by the said decision,the plaintiff-petitioner 
has come forward with the abovesaid 
revision petition. 


3. Ihave been taken through the plead- 
ings in this case and also the affidavit in 
support of the amendment application : 
It is patently clear that the plaint plan 
does not indicate the correct topography 
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of the plaintifi’s house, inasmuch as 
the Commissioner, in his report, has 
clearly stated that ABCX portion in his 
plan belongs to third party, and not to 
the plaintiff. Ifthatis the state of affairs, 
a mistake has crept in the plan filed by the 
plaintiff inadvertently. Such a mistake, 
in the interests of justice, has to be allowed 
to be rectified lest the party has to suffer 
on account of a patent mistake committed 
by him in the plan attached to the plaint. 
No doubt, the present amendment goes 
against the Commissioner’s plan in respect 
of the portion ABCD alleged to be that 
of the plaintiff in the Commissioner’s plan. 
The plaintiff, by way of amendment, 
wants to make out that his house portion 
does not at all touch the mud road on 
the west. Itis always open to the plain- 
tiff to substantiate his contention by way 
of amendment if he genuinely has a grie- 
vance as to the correctness of the plan he 
has submitted along with the plaint. 
The Commissioner’s plan and report, to 
a certain extent, go to support the plain- 
tiff’s allegation in the application to 
amend the plaint, though they do not sup- 
port the plaintiff to the fullest extent. 
Relying on the report of the Commissioner 
and also the state of affairs, the learned 
counsel for the petitioner submits that the 
Court below has failed to exercise the 
jurisdiction vested in it in law under 


Order 6, rule 17, Civil Procedure Code. 


4. Thiru Palaniswami, the learned coun- 
sel for the respondent, opposed the appli- 
cation for amendment on the ground that 
the plaintiff had these facts when he filed 
the plaint and that inasmuch as he has 
failed to mention the exact boundaries 
in his plaint, he should not be allowed to 
amend the plaint and the plaint plan at 
the appellate stage. The learned coun- 
sel cited a number of decisions to sup- 
port his contention. 

5. In Subraya, Bhatia v. Govinda Bhatt, 
the High Court set aside an order allow- 
ing amendment made by the lower Court. 
There, it was held that no doubt subse- 
quent events would give the right to the 
plaintiff to have the plaint amended, but 
if he had the facts at the time of filing the 
plaint and failed to state them originally 





1. (1949) 2 M.LJ. 421 : ALR. 1950 Mad. 
32. 
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in the plaint, he cannot be allowed to 
amend the plaint later. I do not think 
the facts in that decision are similar to 
those in the present case, and the princi- 
ples therein can govern the case on hand. 
Here is a case where the plaintiff has mis- 
stated the real state of affairs and in- 
advertently filed a plan not revealing the 
real state of affairs; and having come 
to know the patent mistake, he wants to 
correct himself so that justice may be 
rendered to the respective parties. It 
cannot be said that new facts are being 
stated by the plaintiff at. the appellate 
stage by way of amendment. On the 
other hand, real facts are sought to be 
stated for the purpose of helping the 
Court to render justice to the parties 
concerned. 


6. The other cases relied on are Mis 
Lackmin v. Bhairon Baksh Singh, G. Me- 
Kenzie and Company v. Tatanlal Surajmall* 
and Ramsaran Mandar v. Mahkabir Saku?. 
The Ouah High Court held: — 


“ The amendments allowed were un- 
doubtedly very drastic and changed the 
nature of the suit inasmuch as the alle- 
gations on which the claim was based 
were not only changed but contradic- 
tory allegations were put in their place 
and therefore could not be allowed.” 


To the same effect, are the other two 
decisions above referred to. I do not 
think the present case comes under the 
observations above extracted. There is 
absolutely no question of changing the 
nature of the suit or putting contradictory 
allegations by way of the amendment. 
In the present case, as far as the vent 
through which water has to be let out, 
is concerned, the case has not been 
changed excepting seeking to correct the 
western boundary of the plaintifi’s pro- 
perty. 


7. Thiru Palaniswami next cited Jaini 
Brothers and Gompany v. Shankar Lal}, 
which lays down as to when the High 
Court can, under section 115, Civil Pro- 
cedure Code, interfere with an order 





1. ALR. 1940 Oudh 367. 

2. ALR. 1935 Patna 463. 

3. (1927) 52 M.LJ. 402: 54 I.A. 55: ALR. 
1927 P.C. 18. 

4. AIR. 1938 Lab. 270. 
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passed by the lower Court under Order 
6, rule 17, Civil Procedure Code. 


8. In Apurba Krishna v. Ram Bahadur, 
the High Court refused to interfere in 
revision with regard to the discretion used 
by the trial Court which refused to amend. 
the plaint adding interest pendente lite. 
The facts are distinguisbable and the 
decision cannot apply to the present case. 
‘Order 6, rule 17, Civil Procedure Code, 
states: — 


“ The Court may at any stage of the 
proceedings allow either party to alter 
or amend his pleadings in such manner 
and on such terms as may be just, and 
all such amendments shall be made as 
may be necessary for the purpose of 
‘determining the real questions in con- 
troversy between the parties.” 


‘The Court below has not properly exer- 
cised the discretion vested in it by law 
under Order 6, rule 17, Civil Procedure 
‘Code. The basis on which it refused the 
amendment is that the application for 
amenament was highly belated and it was 
likely to cause great prejudice to the de- 
fendant in his defence and such an amend- 
ment would also complicate the matter, in 
that, if the amendment were allowed, 
naturally the rebuttal pleadings pertain- 
ing to this aspect of the case would have 
to be amended and in that case fresh 
evidence might have to be let in and 
fresh issues also might crop up for deci- 
sion. The Court cannot shirk its duties 
because by amendment the pleadings 
{have to be amended and fresh evidence 
has to be let in. The predominant 
interest of the Court should be to rerder 
justice and allow amendment for such 
purposes in order to determine the real 
{question in controversy between the 
parties. From the facts ofthe case it is 
clear that the amendment is necessary in 
the interests of justice and also to deter- 
mine the real question in controversy 
between the parties. There is absolutely 
no question of a contradictory case being 
sought to be set up by the plaintiff by 
way of the amendment, nor has he sought 
to change the cause of action thereby. 





1. ALR. 1936 Pat. 197. 
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Thus it is clear that the Court below has 
failed to exercise the power vested in it 
by law under Order 6, rule 17, Civil 
Procedure Code. 


9. In these circumstances, the Civil 
Revision Petition is allowed. No costs. 


S.J. Petition allowed. 


———4 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M. M. Ismail, 7. 
Rajammal 


v. 


Appellant* 


Chinnathal alias Mariyayi 
-. Respondent. 


evidence Act (I of 1872), section 68— 
Suit on mortgage—Execution of document 
denied —No attesting witness examined — Effect. 


Once the execution of a document is 
denied by the alleged executant, the docu- 
ment cannot be admitted in evidence, 
unless one attesting witness at least has 
been called for proving the execution of 
the document, if alive, and subject to 
process of the Court. [Para. 5.] 


Cases referred to :— 


Venkatasubbiah v. Subbamma and others, 
(1956) An.W.R. 632; A.LR. 1956 A. 
P. 195; Goudkam Rajyalakskmamma 
v. Rayanapati Satyavani, (1970) 2 An.W.R. 
88 ; Abdul Jabbar Sahib v. Venkata Sastri 
and Sons, (1969) 2 M.L.J. (S.C.) 107: 
(1969) 2 An.W.R. (S.C.) 107: (1969) 2 
S.C.J. 784: A.I.R. 1969 S.C. 1147 . 


Appeal and Memorandum of objections 
against the decree of the Court of the 
Subordinate Judge at Pudukkottai in 
Original Suit No. 29 of 1969. 


K. Raman, for Appellant. 


` 


R. Rajagopala Ayyar, for Respondent. 
The Court delivered the following 


Jupement.—The plaintiff in O.S. No. 
29 of 1969 on the file of the Court of the 
a a ie ate 
* Appeal No. 681 of 1971 and Memorandum of 
Objecticns. 1844 March, 1975, 
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Subordinate Judge of Pudukkottai is the 
appellant herein. She irstituted the suit 
against the respondent on a mortgage 
Exhibit A-1, dated 16th November, 1964 
said to have been executed by the respon- 
dent for a sum of Rs. 8,000. The plaint 
itself stated that the respondent had re- 
paid four sums of Rs. 50 each on 15th 
April, 1968; 30th April, 1968, Zlst June, 
1968 and 30th July, 1968 tewards interest 
and the suit was filed for recovery of the 
balance. One of the several defences 
that was put forward by the respondent 
was that she was not aware of the execu- 
tion and due attestation of the document 
and that she had not even seen the appel- 
lant herein. She also denied the due 
execution and valid attestation of the 
mortgage Exhibit A-1. On this question, 
admittedly no attesting witness was exa- 
mined as required by section 68 of the 
Indian Evidence Act, in view of the 
denial of execution by the respondent. 
P.W. 2, who is the scribe of the docu- 
ment, was examined. Having regard to 
this position, the learned trial Judge has 
stated that the effect of section 68 of the 
Indian Evidence Act, which requires the 
examination of at least one attesting wit- 
ness to a document, which under the law 
requires to be attested, has been consider- 
ed in Venkatasubbiak v. Subbamma and 
others! and that it has heen held in that 
case that “the proof contemplated under 
section 68 can be furnished by the scribe 
of the document who could speak to the 
execution of it and it is not essential that 
it should be proved only by at least one of 
the attesting witnesses’. It is on this 
basis only that the learned trial Judge 
decreed the suit to the extent of Rs. 5,000 
on his finding that the mortgage was sup- 
ported by consideration only to that 
‘extent. 


2. The plaintiff has filed the appeal con- 
tending that she is entitled to the entire 
mortgage amount due under the mortgage 
deed and not merely to the sum of 
Rs. 5,000 as held by the learned trial 
Judge, while the defendant has preferred 
a memorandum of cross-objections con- 
tending that even the decree for the sum 





1. (1956) AnW.R. 632 : ALR. 1956 AP. 
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of Rs. 5,000 cught not to have been grant-- 
ed by the learnea Subordinate Judge. 


3. Iam clearly of the opinion that the 
conclusion of the learned Subordinate 
Judge on the admissibility of Exhibit A-1 
as a mortgage deed is erroneous. As I 
have pointed out already, in paragraph % 
of the written statement the respondent 
categorically denied the due execution 
and valid attestation of the document. 
Therefore, section 68 of the Indian Evi- 
dence Act is immediately attracted. 
According to that section, if a document 
is required by law to be attested, it shall 
not be used as evidence until one attesting 
witness at least has been called for the 
purpose of proving its execution, if there- 
be an attesting witness alive and subject 
to the process of the Court and capable of 
giving evdence. The section contains 
a proviso that it shall not be necessary to- 
call an attesting witness in proof of the: 
execution of any document, not being a 
will, which has been registered in accord-- 
ance with the provisions of the Indian 
Registration Act, 1908, unless its execution 
by the person by whom it purports to- 
have been executed is specifically denied. 
In this case, as I have pointed out already, 
the defendant specifically denied the due- 
execution and attestation of the docu- 
ment and therefore the proviso does not 
apply and the main part of section 68: 
alone applies. I am of the opinion that 
the requirement of that section has not 
been satisfied in the present case. P.W. 2° 
is the scribe of Exhibit A-1 and he has 
given evidence to his having written the 
document. Nowhere in the course of his 
evidence he has stated that he was one 
of the attesting witnesses to the docu- 
ment in question. It has been held by 
this Court as well as the Supreme Court 
that an attesting witness must subscribe- 
his signature with the intention that it 
should be complete attestation of the 
document and that if the animo attestandi 
is not present, there cannot be a valid 
attestation. P.W. 2 does not appear to- 
be a witness in Exhibit A-1 and in his 
evidence also he has not stated that he- 
attested the document with the inter tion 
of attesting the same. Under these cir-- 
cumstances, it is clear that the require- 
ment of section 68 of the Indian Evidence- 
Act has not been complied with. 


a 


aly 


‘4. With reference to the decision of the 
Andhra Pradesh High Court relied on by 
the learned trial Judge, namely, Venkata- 
-subbiak v. Subbamma and others, the very 
same High Court in a subsequent decision 
in Gaudkam Rajyalakskmamma and another v. 
Rayanapati Satyavani® held that the said 
-decision of that High Court was no longer 
good law after the decision of the Supreme 
‘Court in Abdul Jabbar Sakib v. Venkata 
Sastri and Sons and otkers®, wherein the 
Supreme Court, as I have already pointed 
-Out, took the view that the animo attestandi 
must be present before a person can be 
said to be an attesting witness. 


„ 5 Apart from the above, the language 


` 


jcution of the document, 
subject to process of the Court. 





of section 68 is clear and categorical and 


„therefore once the execution of the docu- 
jment is denied by the alleged executant, 
Jthe document cannot be admitted in 


if alive, and 
In this 
case, there is no evidence to show that the 
attesting witnesses were not alive and in 
such circumstances, it is clear that the 
requirement of section 68 of the Indian 
Evidence Act has not been complied with 
and that therefore Exhibit A-1 cannot be 
used in evidence. The suit being one on 
the mortgage, Exhibit A-l, and that mort- 
gage document being inadmissible in 
evidence, it will have to be dismissed. 


‘6. Accordingly the appeal filed by the 
plaintiff is dismissed and the memo- 
randum of ,cross-objections filed by the 
respondent is allowed and the suit will 
Stand dismissed on that ground. There 
‘will be no order as to costs both here and 


in the trial Court. 


S.J. ——— Appeal dismissed. 
and Memo. of cross 


objections allowed. 





1. (1956) ANWR. 632 : ALR. 1956 A.P. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—V. Ramaswami, 7. ‘ 
Rasappa Gounder Appellant* 
J. 

G. N. Ramaswamy Respondent. 


Transfer of Property Act (1V of 1882), section 
III (¢)—Foint lessees of land—Surrender of 
lease by one lessee—Effect—Suit for permanent 
injunction. 


One of the lessees can surrender his interest 
in the leasehold in favour of the lessor, in 
which case, the lessor will be entitled to 
call for partition of that interest alone. 

[Para. 8.] 


Cases referred ta :— 


Venkataswami Reddiar v. Sundaramoorthy, 
(1971) 2 M.L.J. 445 : ALR. 1972 Mad. 
171 ; Sudalaimuthu v. Palaniyandavan, (1965) 
2 S.C.J. 871 : (1966) 1 M.L.J. (S.C.) 
7: (1966) 1 An.W.R. (S.C.) 7 : (1966) 
1 S.C.R. 450: ALR. 1966 S.C. 469; 
Venkapya v. Subba Rao, (1956) An.W.R. 
1093: AIR. 1957 A.P. 619; Depu 
Subhana v. Baduddin Hussain, A.R. 
1957 Bom. 217 ; Bindu v. Vithoba, A.LR. 
1931 Nag. 159; Shersingh v. Kalusingh, 
AIR. 1925 Nag. 124; Gopaldas Family 
Trust Estate v. Michaelswami, (1964) 2 
M.L. J. 242 ; Leek and Moorlands Buildings 
Society v. Clark, (1952) 2 Q.B. 788; 
Murugayya Angurar v. Nataraja Lyer, (1969) 
1 M.L.J. 503. 


Appeal against the decree of the Court 
of the Principal Subordinate Judge, 
Erode, in Appeal Suit No. 19 of 1972 pre- 
ferred against the decree of the Court of 
the District Munsif of Gobichettipalayam, 
in Original Suit No. 331 of 1968. 


S. Setkurainam and A. $. Venkatachalapathy, 
for Appellant. 


D. Raju and M. Venkatackalapathy, for 
Respondent. 


*S.A. No. 2 of 1973. 21st March, 1975 
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The Court delivered the following 


Jupomenr.—The plaintiff is the appellant- 
The suit was filed by him fora permanent 
injunction restraining the defendant from 
interfering with his possession on the 
ground that he is a cultivating tenant in 
respect of the suit properties entitled to 
the protection of the Cultivating Tenants 
Protection Act, hereinafter referred to as 
the Act. The facts as now found by the 
Courts below simply stated are as follows : 


3. The plaintiff is the second son of one 
Bagavathi Goundan. The defendant leas- 
ed the suit properties to the plaintiff and 
his father sometime in the year 1950. 
There is no dispute that both these lessees 
were contributing their physical labour 
and, therefore, they are cultivating tenants 
within the meaning of the Act. Or 20th 
May, 1966 the plaintiff’s father Bagavathi 
Gounden died leaving three sons, includ- 
ing the plaintiff, four daughters and his 
wife as his legal heirs. Sometime after 
the death of Bagavathi Gounden, except 
the plaintiff the other two sons, four 
daughters and wife purported to convey 
their interest in the tenancy in favour the 
defendant lessor. When the defendant, 
on the ground that the interest of some 
of the lessees had been surrendered to 
him by the assignment, tried to interfere 
with the possession of the plaintiff, it 
resulted in the filing of this suit. A 
number of points were corsidered by the 
Courts below, but none of them survives 
for consideration in this second appeal 
except the question of the effect of the 
surrender by the two sons, four daughters 
and wife of their interest in the lease-hold 
property. This question also involves a 
consideration, as to who are the cultivating 
tenants, who succeeded the father Baga- 
vathi Gounden and what were their res- 
pective interestsin the lease-hold property. 





3. ‘Cultivating tenant’ is defined in 
the Act as including the heirs of a culti- 
vating tenant. In Venkataswami Reddiar v. 
Sundaramoorthy!, a Division Bench of this 
Court to which I was a party held that 
in order to get the benefits of the Act 
the legal representatives also should 
satisfy the condition of personal culti- 


ar aaa 
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vation as a required in the definition of 
cultivating tenant. In the decision in 
Sudalaimuthu v.  Palanipyandavan?, the 
Supreme Court had held that in the case 
of a joint family, if one of the members 
of a joint family contributes his labour 
that would suffice to hold that the family 
is entitled to the protection under the 
Act. Therefore, on the death of 
Bagavathi Gounden his legal representa- 
tives were entitled to claim the pro- 
tection of the Act, if anyone of them 
satisfied that he had personally contri- 
buted his labour in the cultivation of 
such land. The plaintiff himself as 
one of the members of the joint family 
had claimed that he was contributing 
his labour in the cultivation of the land 
and that is not disputed. Therefore, 
the legal representatives of Bagavathi 
Gounden are also cultivating tenants 
within the meaning of the Act. 


4. The next question for consideration 
is whether one or more of the tenants 
could surrender their interest in the lease- 
hold lands in favour of the lessor. The 
learned Counsel for the plaintiff-appellant 
contended that in a case where one of 
the lessees surrenders his interest to the 
lessor, the lessees interest is enlarged and 
the lessor does not derive any interest 
at all. According to the learned counsel 
either all the lessees should surrender 
the right in favour of the lessor or‘none 
at all. In other words, as a proposition 
of law, he submitted that one lessee can- 
not surrender his interest in the lease- 
hold when the other lessees do not agree 
for the same. On the other hand, the 
learned Counsel for the respondent sub- 
mitted that there is no prohibition either 
in the Cultivating Tenants Protection 
Act or the Transfer of Property Act or 
any other law prohibiting the surrender of 
the interest of one of the lessees in favour 
of the lessor. According to the learned 
counsel such a surrender is recognised. 
in law in the decided cases. In such a 
case, it was further contended that the 
proportionate interest of the lessee is 
vested in the lessor and the lessor or the 
remaining lessees would be entitled to 
claim a partition of their respective rights. 





1. (1965) 2 S.@J. 871 :(1966) 1 M.L.J. 
(S.C) 7 : (1966) 1 An.WR. (S.G.) 7 : (1966) 
1 S.C.R. 450 : ALR. 1966 S.G. 469. 
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The point is very interesting. Though 
this is not directly decided by any deci- 
sion, the various aspects decided in each 
of the cases go to show that the surrender 
of the interest of one of the lessees is valid 
and not prohibited by any of the pro- 
visions in the Act. There is nothing 
in the Cultivating Tenants Protection 
Act itself relating to the surrender of the 
interest of a cultivating tenant. So far 
as that is concerned we have to look to 
only the Transfer of Property Act. 
Section 111 (e) of the ‘Transfer of 
Property Act provides that a lease 
of immovable property determines by 
express surrender, that is to say in case 
the lessee yields up his interest under 
the lease to the lessor by mutual agree- 
ment between them. So faras the mutual 
rights of the lessees are concerned, the 
general law is clearly dealt with in 
Venkayya v. Subba Rao: The following 
passage in the judgment clearly brings 
out the legal position: 


“A lease is not a mere contract but is 
a transfer of an interest in immovable 
property, that is to say, of a right to 
enjoy the property, for a term in consi- 
deration of a payment in money or kind 
by the transferee to the transferor. The 
lease-hold interest is, like any other in- 
terest in immoveable property, capable 
of being inherited or transferred. Being 
an estate of inheritance, the interest of 
the lessee vests on his death,in his heirs 
executors or legatees. The period of 
the leaseneed not be certain or the date 
of the lease itself. Itis enough if it is 
fixed with reference to a future event 
which must happen and on the 
happening of which the lease will 
stand determined. 
5. The period is ‘certain’ if it can be 
made certain on a future date, on the 
principle id cerium est quod cerium reddi 
potest. A lease for the lifetime of the 
lessor or lessee or of any other living per- 
son will be valid in law.............cececeee 


lessees pre-deceased the other does not 
entail a cutting down of the term of the 
lease and in the absence of a specific 
provision to that effect in the lease the 


1, (1956) An.W.R. 1093 ALR. 1957 
A.P. 619. 
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legal representative of the deceased lessee 
would be—entitled to the benefit of the 
lease along with and during the lifetime 
of the surviving lessee. 


6. It is no doubt true that a joint 
tenancy with a right of survivorship 
might be created by the use of appro- 
priate words in a grant or a lease, but 
there is no presumption in its favour. 


7. The passage extracted above clearly 
shows that the interest of the father of 
the plaintiff Bagavathi Gounden on his 
death was inherited by his legal represen- 
tatives and they would be entitled to the 
benefit of the lease along with the plain- 
tiff. 

8. But the next question for considera- 
tion is whether the legal representatives 
or some of them could surrender their 
interest in favour of the lessor-defendant. 
In this conrection two decisions may be 
noted. One is the decision in Deyu 
Subhana v. Badruddin Hussam!. In that 
case the lease was in favour of three 
persors. Ore of them surrendered his 
interest. The lessor filed an application 
for delivery of joint possession of the lease- 
hold property. The application was 
ordered. However, by consent of parties, 
the lands were divided into 2/3rds for 
the lessee and 1/3rd for the lessor for the 
purpose of cultivation. On an appeal 
preferred to the High Court, the ques- 
tion for consideration was whether the 
surrender in favour of the lessor was 
valid and what was the effect. The 
learned Judges referred to section 5 (3} 
(b) of the Bombay Tenancy and Agricul- 
tural Lards Act, 1948, which provided 
that a tenant “may terminate the ten- 
ancy at any time by surrendering his 
interest as a tenant in favour of the 
landlord”, The learned Judges con- 
sidered that the word “interest” denotes 
that one of the several tenants can also 
surrender his share. An argument was 
advanced that under section 111 (d) of 
the Transfer of Property Act, a lease of 
immovable property is determined in 
case the interest of the lessee and the 
lessor in the whole of the property became 
vested at the same time in one person in 
the same right and that this showed 
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that the Act contemplated surrender of 
the entire interest in the lease and not 
surrender of an interest. In other words 
interest of one of the lessees could not be 
surrendered. The learned Judges con- 
sidered this argument and held that 
though the clause dealt with the surrender 
of the entire interest of the lessees, there 
is no prohibition ir. that clause that one 
of the tenants or lessees of a joint tenancy 
cannot surrender his right. With respect 
to the learned Judges, I am in entire 
agreement with this reasoning. It is 
also quite reasonable and just to permit 
one of the lessees to surrender his own 
interest because otherwise it will be put- 
ting him under an obligation which he 
does not want to hold. For instance, in 
a case where the lease is in favour of 
two persons and one of them does not 
want to continue the lease further, the 
other lessee cannot insist on his being 
a co-lessee with him. The lessor also 
is not bound to relieve one of the lessees. 
‘Therefore, the tenant must be in a position 
to surrender his interest in favour of the 
lessor. A similar view was also taken 
by the Nagpur High Court in Bindu v. 
Pithoba?. In that case, the lease was 
in favour of a Hindu joint family and 
some of the major members of the family 
‘executed a deed of surrender of their 
'2/3rd. share. The lessor-plaintiff filed 
a suit for possession of the holding to 
the extent of the major sons’ share sur- 
gendered to him. It was argued that 
the surrender of unascertained and 
undefined portion of the holding by some 
of the tenants is not valid in law. Follow- 
ing the earlier decision in Skersingh v. 
Kalusingh?, the Court held that one of two 
or more co-tenan.ts is at liberty to transfer 
to the landlord the rights which he holds 
in the land against the landlord. Ulti- 
tnately, the decree for partition as claimed 
in the suit on the basis of the surrender 
was The learned Counsel for 
the appellant relied on a decision of 
Ramamurti, J. in Gopaldoss Family Trust 
Esiate V. Michaelswami?, and contended 
that one of the lessees cannot surrender 
this interest in favour of the lessor. It is 
true in that decision, the learned Judge 
thas held that in case of plurality of 
as E 


1. ALR. 1931 Nag. 159. 
9. ALR. 1925 Nag. 124. 
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-THE MADRAS LAW JOURNAL REPORTS 


[1975 


lessees, the surrender must be by all the 
lessees in favour of the lessor. In support 
of this view, the learned Judge has relied 
on Leck and Moorlands Buildings Society v. 
Glark?. In the English case cited, the 
lease was in favour of the husband by 
the wife and it was held that one of the 
joint lessees cannot surrender the rights 
held jointly before the full period of lease 
has run out and the lessee who had not 
joined in the surrender was not estopped 
from asserting his rights asa joint tenant. 
It is seer, from the facts in the case before 
Ramamurti, J., that surrender by one of 
the lessees was of the entire interest and 
this surrender was relied on to evict the 
other lessee as well as if one of the 
lessees can surrender the entire lease. 
The learned Judge held that one of the 
lessees cannot surrender the entire right 
including the others and if there is to be 
a valid surrender and termination of the 
entire lease, all the lessees had to join. 
Apart from this distinction I am also un- 
able to agree that the decision in Leek and 
Moorlands Building Society v. Glark1, could 
be applied in India. As pointed out 
by the learned Judges of the Bombay 
High Court in Deyu Subhana v. Badruddin 
Hussan?, under the English law if one 
of the joint tenants dies or ceases to 
exercise his interest, the other joint 
tenant takes the whole of the interest, 
by the principle of survivorship. But 
the law in our courtry is different. In 
such a case unless in the grant or lease 
itself, there are express words to say that 
the right will go by survivorship as held 
in Venkayya v. Subba Rao®, the right of 
the deceased would devolve on his legal 
heirs. The decision in Leek and Moorlands 
Building Society v. Clark*, is, therefore, not 
applicable. I am also unable to agree 
with the learned Judge that the decisions 
in Deyu Subhana v. Badruddin Hussain®, 
and Bindu v. Vitkoba*, are in any way 
distinguishable. The decision of 
Ramamurti, J., was referred to by a 
Division Bench of this Court in Murugayya 
Angurar v. Naiaraja Iyer’. In that case 
also the surrender by one of the lessees 
was put against the other lessee, who did 
1. (1952) 2 Q.B. 788. — 
2. A.LR. 1957 Bom. 217. 

(1956) An.W.R. 1093 : A.LR. 1957 A.P. 


4. AIR. 1931 Nag. 159. 
5. (1969) 1 M.L.J. 503. 
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not surrender, as if one of the lessees could 
surrender the entire lease-hold right. 
Relying on the decision of Ramamurti, J. 
they held that there was no valid termi- 
nation of the entire tenancy. But there 
was no occasion for them to consider 
whether one of the lessees can himself 
surrerder his own interest leaving the 
interest of the other lessees intact. That 
was the question for consideration here 
and for the reasons set out earlier, Iam 
of opinion, that one of the lessees can 
surrender his interest in the lease-hold 
in favour of the lessor in which case the 
lessor will be entitled to call for partition 
of that interest alone. 


9. The next question that arises for 
consideration is what was the share that 
was surrendered in favour of the defen- 
dant. As already noticed the original 
lease was in favour of the plaintiff 
and his father. On the death of 
the plaintiff’s father, only the interest of 
his father would have devolved on his 
legal heirs. Since there is no evidence 
to show that the plaintiff and his father 
were holding interest in any particular 
proportion, we have to assume that both 
were entitled to the interest in equal 
moieties. Therefore, as a lessee of the 
Original lease the plaintiff would be 
entitled to a moiety. The plaintiff is 
also one of the legal heirs of his father and 
as such legal heir, he will be entitled to 
1/8th share in the father’s half share. 
Thus the plaintiff will be entitled in 
his own right to one half share in the lease- 
hold and another 1/16th share as the 
legal representative of his father. Thus, 
he will be entitled to 9/16th share in the 
Jease-hold property. 


10. The suit has been filed for an 
injunction but the parties agree now that 
instead of driving them for a suit for 
partition, this Court may pass a preli- 
minary decree for partition. 


11. Accordingly, there will be a preli- 
minary decree declaring the plaintiff’s 
lease-hold rightin 9/16th share and for 
partition of the suit properties into 9/16th 
share and 7/16th share and allotment 
of the same to the plaintiff and defendant 
respectively. The plaintiff will deliver 
possession of 7/16th share to the defen- 
dant. In respect of the 9/16th share 


M LJ—21 


PALANISWAMI V. SUBBARAYA GOUNDER 


161 


retained by the plaintiff, he will be 
entitled to the rights as a tenant under 
the Cultivating Tenants Protection Act. 


12. It is made clear that till the date of 
partition and delivery of possession to 
defendant of the 7/16 share the plaintiff 
will pay the rent for the 9/16 share and 
mesne profits for 7/16 share from the date 
of death of the plaintiff’s father. The 
mesne profits will have to be determined 
only on the basis of the quantum of rent 
payable to that portion of the share. 


13. There will be no order as to costs. 
S.J. ———-— Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present: —V. Ramaswami, F. 


Palaniswami Petttioner® 


U. 


Subbaraya Gounder S/o. Pongia 
Gounder .. Respondent. 


Tamil Nadu Gourt-fees and Suits Valuation 
Act (XIV of 1955), sections 12, 18—Suit 
Jor partition—Greditors of father impleaded— 
Court-fee payable—Declaration by Gourt— 
Subsequent decision of Supreme Court—Appli- 
cation for review — Whether maintamable. 


An application for review by a defen- 
dant relating to a Court-fee matter is 
governed by the provisions of section 12 
of the Court-fees Act and he could not 
invoke the provisions of Order 47, rule 1, 
Civil Procedure Code. [Para. 4.] 


When a subsequent decision of the 
Supreme Court was brought to its notice 
the Court was entitled, though it had no 
power to review its earlier order, to take 
up the matter as if it had come to it under 
section 18 of the Court-fees Act. 

[Para. 5]. 


Cases referred ta :— 
Shamsher Singh v. Rajinder Prasad, (1974) 
1 S.C.J. 270: A.I.R. 1973 S.C. 2384 : 
Janaki Ammal v. Rangackari, (1960) 2 
M.L.J. 527; Rainavarmaraj v. Smt. Vimla, 
A.LR. 1961 S.C. 1299. 
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Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the Decree of the Court of the Additional 
Subordinate Judge, Erode dated 17th 
December, 1973 and made in I.A. No. 
1014 of 1973 in O.S. No. 120 of 1969. 


P. Narayantaswam, for Petitioner. 


N. Thyagarajat, for the Additional 
Government Pleader for State. 


The! Court made the following 


Orver.—This petition is filed by the 
plaintiff in O.S. No. 120 of 1969, on the 
file of the Sub-Court, Erode, questioning 
the order of the Court below directing 
him to pay additional Court-fee. The 
petitioner filed the suit for partition and 
separate possession against his father. 
He impleaded certain creditors who had 
obtained money decrees against his 
father as defendants and prayed for a 
declaration that the dates are not bind- 
ing on him. So far as the relief of dec- 
laration that the debts are not binding 
on him is concerned, the petitioner valued 
the relief under section 25 (d) at Rs. 400 
and paid Court-fees on that basis. The 
creditor-defendants objected to the valu- 
ation and contended that the relief of 
declaration should have been valued and 
Court-fee paid on the amount for which 
the decree were obtained. After hear- 
ing the parties, by an order dated 8tb 
October, 1973 the Court below held that 
no additional Court-fee need be paid. 
Subsequently, one of the creditors filed 
I.A. No. 1014 of 1973 praying for a 
review of the order dated 8th October, 
1973 on the ground that subsequent 
to the order, in the decision reported in 
Shamsher Singh v. Rajinder Prasad’, the 
Supreme Court held, in a similar matter, 
that Court-fee is payable ad valorem on 
the amount for which the decree was 
obtained, uvder section £0 of the Court- 
fees Act. The petitioner had raised 
before the lower Court the contention 
that the Court had no jurisdiction to 
review the order at the instance of a 
creditor-defendant in view of its earlier 
order dated 8th October, 1973 which 
was made after hearing the defendants 
as well as the plaintiff. The Court below 
overruled this objection of the plaintiff- 
petitioner as well. 


1. (1974) 1 S.G.J. 270: ALR, 1973 S.G. 2384. 
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2. In this revision petition, the learned 
counsel for the plaintiff-petitioner con- 
tended that the petition for review filed 
by one of the creditor-defendants was 
not maintainable and that the order 
passed on it by the Court below was one 
without jurisdiction. 


3. The provisions contained in section 
12 of the Court-fees Act, which deals 
with the decision as to proper Court-fee, 
may be summarised as follows: In the 
first instance, the Court in which the 
suit is instituted has to decide the proper 
Court-fee payable on the plaint on the 
materials and allegations contained in 
the plaint and on the materials contained. 
in the statement, if any, filed under section 
10 of the Act, before ordering the plaint 
to be registered. But, this decision is 
subject to review, further review and 
correction in the manner specified in 
sub-sections (2), (3), (4) and (5) of that 
section. The order could be reviewed 
at the instance of a defendant or at the 
instance of a defendant who is added 
later on, at any time after the written 
statement is filed, or before evidence is 
recorded on the merits of the claim. The 
order could be further reviewed under 
section 18, at the instance of the Court- 
fee Examiner. The order of the Court 
could be corrected by a Court of appeal 
or a revisional Court when the matter 
comes up before the Court in appeal or 
in revision. It would thus be seen that 
once a defendant has raised an objection 
as to the valuation of the suit or the proper 
Court-fee payable, and a decision has been 
given after such enquiry, as the Court 
deemed fit, thereafter there was no power 
for the Court to go into the question of 
valuation of the suit or payment of 
proper Court-fee thereon at the instance 
of a defendant. The Court could have 
dealt with the matter only on a point 
raised by the Court-fee Examiner under 
section 18. Even, here, once the Gourt- 
fee Examiner had raised a point and 
that was considered and decided by the 
Court, the order thereafter made under 
section 18 (2) becomes final so far as the 
trial Court is concerned and the trial 
Court could not review the order. The- 
only remedy thereafter is for the appel- 
late Court or the revisional Court to 
correct the error under section 12 (4). 


`N 
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This was also the view expressed by this 
Court in Janaki Ammal v. Rangachari?. 
The head-note in that decision which 
brings out the ratio correctly may be 
usefully quoted here: 


“Ordinarily there are three stages at 
which a Court can enquire into the 
question whether a plaint or appeal 
has been properly valued. They are 
(a) Before the registration of the plaint 
or appeal. In such cases it will be 
open to the Court to review, correct 
and further review its decision in the 
manner specified in section 12 (1) of 
the Madras Court-fees Act; (b) After 
the suit or appeal has been registered 
an issue on the question of Court-fee 
can be raised by the defendant or 
respondent and the Court should decide 
the matter. In such cases the decision 
will be binding on the Court that ren- 
dered it unless a fresh decision is asked 
for by the Court-fee Examiner; (c) on 
the objection of Court-fee Examiner 
under section 18 of the Act, when a 
decision has been given on the report 
of the Court-fee Examiner no further 
review Or reconsideration is possible 
except by an appellate Court under 
section 12 (4) of the Act. A decision 
given under section 18 (2) of the 
Madras Court-fees and Suits Valuation 
Act, 1955, will be final so far as that 
Court is concerned. In the absence 
of a statutory provision expressly 
enabling the Court to review its deci- 
sion, a decision on the question of Court- 
fee once given will be binding on the 
Court which gave the decision at all 
subsequent stages”. 


Thus, the defendant had no right to file 
a review petition before the Court below. 


4. The review petition was purported 
to have been filed under Order 47, rule 1, 
Civil Procedure Code. It is true that 
an order made on a question of Court-fee 
shall be deemed to form part of the decree 
or final order which the Court may 
ultimately pass on the merits in the suit 
itself as provided under section 20 of 
the Court-fees Act. Therefore, it may 
` be considered to be a dectee or order from 
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which no appeal is allowed within the 
meaning of Order 47, rule l, Civik 
Procedure Code. But, the question is 
whether though the order relating to the 
Court-fee payable may be said to be final, 
from which no appeal is allowed, a review 
could be filed under Order 48, rule 1, 
Civil Procedure Code. 






of the Court-fees Act and he could nott 
invoke the provisions of Order 47, 
rule 1, Civil Procedure Code. In fact, 
on the question of maintainability of a 
revision by a defendant against an order- 
in relation to Court-fee, the Supreme- 
Court, in Ratnavarmaray v. Smt. Vimlat 
has held that unless the question affects 
the jurisdiction of the Court, on a mere 
question of Court-fee no revision could 
be filed at the instance of a defendant,, 
as section 12 of the Court-fees Act does 
not enable him to file any such petition. 
The ratio in Janaki Ammal v. Rangackari®,, 
is also to the effect that the decision is 
final so far as the trial Court is concerned’ 
and not liable to be reviewed at the 
instance of a defendant. Therefore, the 
learned counsel for the petitioner is well- 
founded in his contention that the peti- 
tion for review at the instance of the 
defendant, after the Court-fee question 
had been decided on his objection under 
Section 12 (2) of the Court-fees Act, was 
not maintainable. 


5. But that does not dispose of the ques— 
tion altogether. The petition for review- 
could be treated as an intimation to the- 
Court that its earlier order is not correct 
in law and requires to be reconsidered, 
and, if the Court considers that a re- 
consideration is called for, it can act 
suo motu as in the case of a question raised. 
by the Court-fee Examiner under 
section 18 of the Court-fees Act. In 
this case, the Court had held originally, 
without noticing the decision of the 
Supreme Court, that the plaintiff need 
not pay Court-fee on the amount for 
which the decrees had been obtained. 
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by the creditors against his father. The 
Supreme Court, in Shamsher Singh v. 
Rajinder Prasad?, has beld that in such 
a case Court-fee is payable ad valorem 
When this was pointed out, in my opinion, 
the Court was entitled, though it had no 
power to review its earlier order, to take 
up the matter as if it had come to it 
under section 18 of the Court-fees Act. 
In fact, the learned counsel for the peti- 
tioner could not dispute that even now 
if a note comes from the Court-fee 
Examiner that the earlier decision re- 
quires re-consideration, the Court is 
bound to reconsider it under section 18. 
Though the learned counsel for the 
petitioner contended that section 18 
could be invoked on a specific note by 
the Court-fee Examiner I do not think 
it is necessary to restrict the scope of 
section 18 to the Court getting knowledge 
of the incorrectness of its order from the 
source of the Court-fee Examiner’s report. 
In such circumstances, it is not neces- 
sary, in my opinion, for the Court to 
call for a report from the Court-fee 
Examiner and then decide the issue. In 
view of the decision of the Supreme 
Court, the error in the earlier order 
became manifest and apparent. The 
Court shall have power to correct such 
a mistake committed on the carlier 
occasion. There is no need for hyper- 
technicalities to be raised in this matter, 
of asking for a report from the Court- 
fee Examiner in such circumstances. 
But in such a case the order shall be 
deemed to be one made only under 
section 18 (2) as there is no other power 
for the Court to review and it would be 
final so far as the trial Court is concerned 
and it would not be liable for further 
review. 

6. Before parting with this case, it 
should also be noted that the learned 
counsel for the petitioner tried to dis- 
tinguish the decision of the Supreme 
Court on the ground that the decrees 
obtained by the creditors were against 
the father alone and that the son-peti- 
tioner was not a party to them. But, 
as pointed out by the Supreme Court 
itself in that judgment, that fact is 
irrelevant, and even in such cases, the 
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decrees have to be set aside, the Court-fee 
is to be paid ad valorem on the amounts 
for which the decrees had been obtained 
by the creditors. 


7. In the result, the civil revision peti- 
tion is dismissed. ‘The plaintiff-petitioner 
is given three months’ time to pay the 
deficit Court-fee if he has not already 
paid it. No costs. 
S.J. Petition 
dismissed, 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—G. Ramanujam and V. Rama- 


swami, FF. 


Soundararaja Peter and others 
Peiitioners* 


D. 


Florence Chelliah and others 
.. Respondents, 


(A) Succession Act (XXXIX of 1925), 
sections 217, 222, 232 to 235— Will —No 
executor appornted—Application by a bene- 
ficiary for grant of probate—Whether main- 
tainable—Letters of  Adminisiration—All 
legatees before the Court—Duty of Gourt. 


(B) Probate Duty—Payable by whom. 


Probate cannot be issued under section 
232 of the Indian Succession Act, if no 
Executor had been appointed either 
expressly or by necessary implication 

[Para. 5.] 


Section 232 of the Indian Succession Act 
cannot be under stood as enabling only a 
residuary or universal legatee to prove 
the will and claim letters of administra- 
tion. Section 234 specifically provides 
that any legatee having a beneficial 
interest may also prove the will and seek 
Letters of Administration. Section 235 
specifically refers to the case of an 
universal or residuary legatee applying 
for Letters of Administration and prohibit 
the grant of Letters of Administra- 
tion unless citation has been issued and 
published in the manner prescribed. 


__—_—_— 


*A No, 288 of 1970. 15th July, 1974- 


n) 


-On the face of it section 235 does not 
apply to a case where a legatee applies for 
Letters of Administration. Apart from 
this, when all the legatees are before the 
Court and there being no other person 
having beneficial interest under the will 
no citation or publication appears to be 
necessary having regard to such a citation 
and publication. [Paras. 6, 7.] 


Appeal against the decree of the District 
Court, Madurai dated 17th September, 
1969 in Original Suit No. 2 of 1967. 


K. Parasaran, for R. Srinivasan and P. S. 
Nagaswamy Lyer, for Petitioners. 


V. P. Raman for N. Srivatsamani, for 


Respondents. 


The Judgment of the Court was delivered 
by 

Ramanujam, F.—Defendants 2 and 3 in 
O.S. No. 2 of 1967 on the file of the Court 
of the District Judge, Madurai, are the 
appellants in this appeal arising out of 
a suit filed under section 217 read with 
section 222 of the Indian Succession 
Act, by one of the daughters of one 
Mrs. Natchatram Peter Issac for grant of 
a probate of the last Will and testament 
of the said Mrs. Natchatram Peter 
Issac. The plaintiff and defendants 
4 to 6 are the daughters and defendants 
1 to 3 are the sons of the said Mrs. 
Natchatram Peter Issac. The father 
Mr. Peter Issac, died in 1941 and the 
mother died on 20th August, 1960. The 
father had earlier left a Will bequeath- 
ing one third of his properties to his wife 
Mrs. Natchatram Peter Issac. Accord- 
ing to the plaintiff, her mother left a 
Will dated 26th August, 1958 where- 
under all the properties which belonged 
to her have been bequeathed to all her 
daughters, the plaintiff and defendants 
4 to 6. The grant of either probate or 
Letters of Administration with the Will 
annexed is sought for in the suit in rela- 
tion to the said Will. 


2. The suit has been resisted by defen- 
dants 1 to 3. They denied the genuine- 
ness of the Will. According to them, 
their mother was 80 years old and for a 
few years prior to her death on 20th 
August, 1960, she had paralytic stroke 
and was completely bed—ridden and she 
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was not in a sound and disposing state 
of mind. It is their case that taking 
advantage of the helpless position of 
their mother, the plaintiff with the 
connivance of the 5th defendant with 
whom the mother was living, had brought 
about the said Will fraudulently. Defen- 
dants 4 to 6 remained ex parte. 


3. On the defence raised by defendants 
1 to 3, the main question that came up 
for consideration before the Court below 
was whether the testatrix executed the 
Will when she was in a sound and dis- 
posing state of mind and whether the 
Will is tiue and genuine. 


4. The plaintiff has examined P.W. 2, 
the scribe and P.W! 4, an attestor; to 
prove that the Will was duly executed by 
the testatrix. She also examined, P.W. 
3, an Advocate of the Mzedurai Bar who 
prepared the draft for the Will, Exhibit 
A-2 in the case. The trial Court, 
mainly on the basis of the evidence of 
these three witnesses, held that the Will 
had been duly executed by the mother 
of the plaintiff. As regards the question. 
as to whether she was of sound and dis- 
posing state of mind at the time of the ex- 
ecution of the Will, the Court below found 
that she had been attending to certain 
proceedings and also was operating bank 
accounts. It also relied on other evi- 
dence in the case indicating that the 
mother of the plaintiff was in a position 
to attend to her own affairs and that she 
could not have been bed-ridden at or 
about the time of the execution of the 
Wil, Exhibit A-1, dated 26th August, 
1958 as alleged by the contesting defen- 
dants. It specifically considered the 
defence case that the testatrix suffered 
a paralytic stroke two years before her 
death and ever since then she has been 
confined to bed and that her physical 
and mental condition was:sp weak that 
she cannot attend to her own affairs in 
the light of the evidence adduced by 
them. The evidence in this regard 
adduced by the contesting defendants 
consists of the evidence of D.Ws. 1 to 3. 
D.W. l is lst defendant and is the 
the eldest son. He deposed that his 
mother had a paralytic attack two years 
ago and from then onwards she was 
bed-ridden. He admitted that she was 
being attended by one Dr. Manikava- 
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sagam. But the said doctor has not been 
examined to speak to the truth and the 
nature of the paralytic attack and about 
the physical condition of the lady after 
the alleged attack. D.Ws. 2 and 3 
are strangers who have spoken to the 
fact that the lady was suffering from 
paralysis and was not moving about. 
But, in the absence of direct evidence 
from the doctor as to the nature of the 
disease, the lower Court was not inclined 
to accept the evidence of these witnesses 
when they said that the lady was not in a 
position to move about and was not in 
such a mental state as to execute the Will 
in question. If therefore, proceeded to 
hold that the Willwas true and genuine 
and that the testatrix was of sound and dis- 
posing state of mind atthe time of the 
execution of the Will. In that view, it 
decreed the suit granting probate in 
favour of the plaintiff on her satisfying 
certain formalities. 


5. In this appeal, the appellants not 
only challenge the decision of the Court 
below on merits, but also challenge the 
„grant of probate on legal grounds. It is 
‘the contention of Mr. Parasaran, learned 
counsel for the appellants, that the grant 
‘of probate in this case is not legal and 
that probate can be granted only in favour 
‘of an Executor when one is appointed 
by the will. It is pointed out by the 
Jearned counsel that in the will no 
Executor has been appointed either 
expressly or by necessary implication and 
therefore the issue of probate in respect 
of it is will.is out of question. We are 
‘inclined to agree with the learned counsel 
on this part of the case. It is not in 
dispute that in the will no Executor has 
been appointed either expressly or by 

ecessary implication. Therefore, a pro- 
bate cannot be issued under section 232 
of the Indian Succession Act, as has been 

one in this case. But, as already pointed 
out, the plaintiff has asked for an alter- 
native relief of Letters of Administration 
with the Will annexed. The question 
is whether the plaintiff will be entitled 
to the Letters of Administration, if on 
merits, the will is held to be true and 
genuine and the testatrix is found to 
be of sound and disposing state of mind 
at the time of the execution of the will. 
According to the learned counsel for 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


the appellants, even Letters of Administras 
tion cannot be granted in respect of the 
will in question. Reference was made 
to sections 232 and 235, 


6. Section 232 applies to a case where 
the testator has not appointed an execu- 
tor. The section states that where an 
executor has not been appointed under a 
will or the executor appointed is incapable 


‘of or has refused to act or has died before 


the testator or before proving the will, 
an universal or residuary lagatee may 
be admitted to prove the will, and Letters 
of Administration with the will annexed 
may be granted to him of the estate. 
Section 235 provides that Letters of 
Administration with the will annexed 
shall not be granted to any legatee other 
than an universal or a residuary legatee, 
until a citation has been issued and 
published in the manner prescribed by 
the provisions of that Act. Mr. Parasaran 
contends that though Letters of Admi- 
nistration could be granted under sec- 
tion 232 to an universal or a residuary 
legatee, the plaintiff not being an univer- 
sal or a residuary legatee, is not entitled 
to the Letters of Administration under 
the said provision. It is also further 
pointed out that no citation having been 
issued or published in the manner pres- 
cribed by the Indian Succession Act, 
no Letters of Administration could be 
issued to the plaintiff even if she is treat- 
ed as an universal or a residuary legatee 
in view of the prohibition contained in 
section 235. It is true that the plaintiff 
is not an universal or a residuary legatee 
under the terms of the will Exhibit A-1. 
She is one of the four legatees under 
the terms of the will Exhibit A-l, and 
all the properties covered by the will 
have been bequeathed to them and there 
is no residue to be administered. W 
do pot understand the provisions 
in section 232 as enabling only a resi- 
duary or an universal legatee to prove 
the will and claim Letters of Adminis- 
tratiop. Section 234 specifically pro- 
vides that any legatee having a beneficial 
interest may also prove the will and seek 
Letters of Administration. The plain- 
tiff being a legatee under the will, and 
there being no universal or residuary 
legatee, the provisions of section 234 will 
come into play. The plaintiff is therefore, 
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entitled to prove the will and get Letters 
of Administration in relation to that will. 


7. The only further question is whether 
she can get Letters of Administration 
without the citation and the publication 
in the manner contemplated by section 
235. Section 235 specifically ‘refers to 
the case of an universal or a residuary 
legatee applying for Letters of Admini- 
stration and prohibit the grant of Letters 
of Administration unless citation has 
been issued and published in the manner 
prescribed. On the face of it section 

35 does not apply to a case where a 
legatee applies for Letters of Admini- 
stration. Apart from this, when all the 
legatees are before the Court and there 
being no other person having beneficial 
interest under the will, no citation or 
publication appears to be necessary 
qhaving regard to the object of such a cita- 
tion and publication. Admittedly, in 
‘this case all the legatees mentioned in the 
will in question are before the Court and 
they are the plaintiff and defendants 
4 to 6. Defendants 4 to 6 have not raised 
any objection for the grant of either Pro- 
‘hate for Letters of Administration to 
the plaintiff and they in fact sail together. 
Tt is only defendants 1 to 3 who get no 
beneficial interest under the will are 
questioning the grant of Probate or Letters 
of Administration. Therefore section 
235 does not stand in the way of the grant 
of Letters of Administration in favour of 
the plaintiff in the circumstances of this 
‘case. 


8. The Court below decreed the suit grant 
ing probate in favour of the plaintiff on 
her satisfying the required formalities. Asal- 
Teady stated the grant of probate in this case 
-cannot be legally sustained and the plain- 
tiff can only be granted Letters of Admi- 
nistration with the will annexed. Pre- 
sumably this legal point was not addressed 
before the Court below and no one appears 
to have questioned the propriety of the 
‘Gourt below granting the probate. We 
have to therefore, hold that if the plaintiff 
established the truth and genuinesss of 
the twill and the testamentary capacity 
of the testatrix then the plaintiff will be 
entitled to Letters of Administration 
with the will annexed and not toa pro- 
bate as held by the Court below. 
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Here we agree with the Court below that 
this will is true and genuine and that it 
was executed by the testatrix while she 
was in a sound and dispoing state of mind. 


* * * 


9. The learned counsel for the appel- 
lants lastly points out a mistake that has 
crept in the drafting of the decree. The 
suit has been decreed with costs of the 
plaintiff. That means the plaintiff will 
be entitled to her costs in the suit. But 
the decree in the suit has been drafted in 
such a way thata liability has been cast 
on defendants 1 to 3 as regards the pro- 
bate duty payable by the plaintiff in 
respect of the will in question. This is 
entirely wrong. Defendants 1 to 3 can 
in no event be liable for the probate 
duty, which the plaintiff is liable to pay. 
We therefore, direct the deletion of that 
portion of the decree which makes the 
defendants 1 to 3 liable for the probate 
duty. The appeal is dismissed except 
for the above modification in the decree. 
There will be no order as to costs. 


R.S. Appeal dismissed. 


— m 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—M. M. Ismail, 7. 
Jayarama Chandra Iyer .. 


U. 


Thulasi Ammal and others 
. Respondents. 


Deed —Attestation—Binding nature of —J’ 
and ‘D?’ brothers—Sale deed in the name of 
‘D’ alone —Attestation by ‘J’—Claim by Sf? 
as joint family property—Burden of proof. 


In the case of a sale deed standing in the 
name of one of two brothers the burden 
lies on the other brother claiming it to 
be joint family property to prove that, 
not withstanding the sale deed standing in 
the name of one of them the property was 
purchased for the benefit of both the 
brothers. [Para. 2.] 


Appellant® 
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If the attestor of a document has an ex- 
isting interest in the property dealt with 
in the document it has been always the 
case that this “attestation” has been 
taken in order to bind him as to the 
correctness of the recitals therein. 


[Para. 5.] 
Cases referred to :— 


Ramaswamy Gounder v. Ananthapadmanab ha 
Iyer, (1971) 1 M.L.J. 392 ; Narayana v. 
Rama, (1915) ILL.R. 38 Mad. 396: 25 
M.L.J.219; Kaniasami v. Nagalinga, (1913) 
LL.R. 36 Mad. 564: 23 M.L.J. 301. 


Appeal against the decree of the Court 
of the Subordinate Judge, Chidambaram 
in Original Suit No. 36 of 1968. 


P. S. Ramachandran, for Appellant. 


K. Gopalachari, G. Krishnan and S. Venkata- 
chari, for Respondents 1 to 6. 


` P. Ratnam, for 10th Respondent. 


The Court delivered the following 


Jupoment.—The plaintiff in O.S.No.36 
of 1968 in the file of the Court of the Sub- 
ordinate Judge of Chidambaram, is the 
appellant herein. The suit was insti- 
tuted by him for partition and separate 
possession of his half share in the suit pro- 
perties which consist of five items and for 
recovery of his share of income from 
items 4and5 of the plaint A schedule 
properties. Since the plaintiff has been 
granted a decree in respect of items 2 to 5, 
the appeal is confined only to item 1, 
a residentital house in Vridachalam. 
There were two brothers, Krishnaswami 
Iyer and Kuppuswami Iyer. Krishna- 
swami Iyer, in his turn, had two sons, 
the appellant herein and one Dandapani 
Tyer, who died on 18th October, 1963 
whose widow is the first respondent, 
whose sons are respondents 3 and 6, whose 
daughters are respondents, 3, 4, 5 and 
7 and whose grandson through a prede- 
ceased daugher is the eighth respondent. 
Respondents 9 and 10 are strangers 
claiming some interest in the property. 
As far as item 1 of the A schedule property 
is concerned, the case of the plaintiff was 
that Dandapani Iyer and Krishnaswami 
Iyer constituted a joint family, that under 
the original of Exhibit A-4, dated 15th 
May, 1963 certain lands belonging to the 
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joint family were sold for Rs. 3,000 and 
out of the sale proceeds a house was pur- 
chased under Exhibit B-l, dated 20th 
Jure, 1963 for a consideration of Rs. 1,600- 
and that consequently the plaintiff 
(appellant) representing Krishnaswami 
Iyer’s branch was entitled to a half share 
in the property. Certain other facts have 
to be set out with reference to this claim. 
of the appellant. The original of Exhibit 
A-4, dated 15th May, 1963 was executed 
by Dandapani Iyer himself and his two 
sons, Ganesan and Krishnamurthi as 
well as by the appellart in favour of one 
Pachamuthu Odayar. On the date of the 
document Dandapani Iyer received 
Rs. 200 by way of advance. The document 
itself was registered only on 17th June, 
1963. The case of the appellant was that 
the balance of the consideration for the 
sale deed under Exhibit A-4, viz., 
Rs. 2,800 was received only on 19th June, 
1963, i.e. even after the registration of 
Exhibit A-4 itself. The next day the 
suit item was purchased under Exhibit 
B-1, dated 20th June, 1963 after paying 
Rs. 1,600 to Rathnasabapathi Pillai, the 
vendor. Rathnasabapathi Pillai is no 
other than the son of one Rangasami 
Pillai, an Advocate under whom Danda- 
pani Iyer was working asa clerk. Itison 
the basis that the sale proceeds under 
Exhibit A-4 were utilised for the purchase 
of the property under Exhibit B-1, that 
the appellant claimed a half share in the 


suit property. 


2. This claim was resisted by defendants 
1 to 8 putting for ward the contention that 
the property under Exhibit B-1 was not 
urchased out of the sale proceeds under 
Exhibit A-4 but from separate moneys 
belonging to Dandapani Iyer and his 
wife as well as Dandapani Iyer’s son, 
who was working. It must be pointed 
out that the sale deed, Exhibit B-1, itself 
stands only in the name of Dandapani 
Iyer, and the sale deed has been atteste 
by the appellant himself. Having regar 
to the fact that the sale deed stands in the 
name of Dardapani Iyer, the burden 
was on the appellant to prove that, not-/ 
withstanding the sale deed standing in th 
name of Dandapani Iyer, the proper 
was purchased for the benefit of both th 
brothers, viz., Dandapani Iyer and th 
appellant herein. In support of this 


a 
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' Case, the only witness who has given 


evidence is tke appellar.t himself, as P.W. 
l. Having gone through the entire evi- 
dence of the appellant, I am clearly of the 
ee that the appellant has not dis- 

ged the burden of proving that the 
property purchased under Exhibit B-1 
was for the benefit of both Dandapani 
Tyer and the appellant, and not for the 
exclusive benefit of Dandapani Iyer. 
There are certain circumstances which 
are clinching in this behalf. The first is 
that the appellant has stated in his evi- 
dence that the balance of consideration 
for the sale of the property under Exhibit 
A-4 was received only on 19th June, 1963 
even though the document itself was regis- 
tered on 17th June, 1963. It must be 
pointed out that the vendee under Exhibit 
A-4 is not any person who was closely 
connected with the vendor, but a stranger, 
and how the money was received after 
the registration of the sale deed passes 
one’s comprehension. It is therefore 
clear that the appellant has put forward 
the case that the balance of consideration 
under Exhibit A-4 was received only on 
19th June, 1963 for the purpose of con- 
necting the same with the purchase of the 
suit house under Exhibit B-1. Apart 
from the pse dixit of the appellant, there 
is no independent evidence also in this 
case. Neither the vendee under Exhibit 
A-4 nor the vendor under Exhibit B-1 
has been examined to show that the 
balance of consideration under Exhibit 
A-4 was received only on 19th June, 1963 
and that the consideration for the pur- 
chase of the property under Exhibit B-1 
was paid to the vendor under Exhibit B-1 
under the circumstances stated by the 
appellant herein. 


3. The second circumstance is that the 
property has been purchased in the name 
of Dandapani Iyer alone. Even the 
appellant as P.W. 1 had admitted that at 
the time when the property was purchased 
Dandapani Iyer was suffering from 
giddiness and oedema of legs and was not 
able to attend to his work, and, as a 
matter of fact, he was even confined to 
bed. Ifso, having regard to the fact that 
Dandapani Iyer was seriously ill and he 
had his own children, it is not probable at 
all that the appellant would have allowed 
Dandapani Iyer to purchase the property 
ML Jj—22 
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in his name, when according to the 
appellant, the consideration belonged to 
both himself and Dandapani Iyer. The 
only explanation which he offered was 
that he had such a great trust in his bro- 
ther, that he did not expect his brother 
to deceive him or dupe him and that 
therefore he allowed the property to be 
purchased in the name of Dandapani 


Iyer. Having regard to the admitted 
fact that Dandapani Iyer was 
very ill at the relevant time and 


admittedly died about a few months 
thereafter, the appellant, who himself was 
a clerk in a co-operative bank, would not 
have allowed the property to be purchas- 
ed into the name of Dandapani Iyer 
alone, having regard to the state of his 
health and the fact that he had a large 
number of children. ' 


4. The third circumstance is that the 
appellant has admittedly attested Exhibit 
B-1. It is again admitted by P.W. 1 
that Dandapani Iyer asked him to 
attest the document and that therefore he 
attested it. Here again, the only ex- 
planation offered by the appellant is that 
his brother asked him to attest the docu- 
ment and that therefore he simply attested 
it. It is not possible to accept this expla- 
nation at all. Dandapani Iyer would 
not have asked the appellant to attest the 
document without a purpose for the same. 
It is not as if there was nobody else avail- 
able to attest the document, the only 
person available was the appellant himself 
and therefore Dandapani Iyer asked the 
appellant to attest the document. It is 
clear that Dandapani Iyer asked the 
appellant to attest the document only 
with a view to bind him with regard to 
the purchase of the property in his nameg 


5. With regard to such an attestation, 
it has been held by this Court in Rama- 
swamy Goundar v. Anantapadmanabha Iyer, 
that such an attestation was purposely 
taken in order to bind the person so 
attesting. As a matter of fact, in that 
judgment, the observations of Sadasiva 
Ayyar, J. in Narayana v. Rama*, to the 
following eflect were quoted : 





392. 


1. on 1 MLJ. 
1915) LL.R. 38 Mad. 396 : 25 M.L.J. 


2. 
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“I may respectfully add that, in my 
pretty long experience as a Judicial 
Officer, if theattestor of the document 
has an existing interest in the property 
ealt with in the document, it has been 
always the case that this ‘attestation’ 
has been taken in order to bind him as 
to the correctness of the recitals there- 
in.” 
“That was also the view of the learned 
Judge in an earlier judgment, namely, 
Kaniasami v. Nagalinga’. Having regard 
to this legal position, the attestation of the 
appellant in Exhibit B-1, at the instance 
‘of the vendee therein, viz., Dandapani 
Iyer, could only be for the purpose of 
making the appellant bound by the 
purchase of the property in the name of 
Dandapani Iyer. 


6. The fourth circumstance to which 
reference may be made is that, if the 
purchase of the property under Exhibit 
B-l was made out of the sale proceeds 
under Exhibit A-4, the question would 
naturally arise as to what happened to 
the balance of the sale proceeds. The 
appellant has not offered any explana- 
tion whatever with regard to this. If he 
had claimed a half share in the concerned 
item on the ground that it was purchased 
out of the sale proceeds of Exhibit A-4, 
naturally he would have put forward 
the same claim with regard to the balance 
-of the sale proceeds also, hut there is abso- 
jutely no evidence to show that he put 
forward any such claim and there is no 
‘explanation as to what happened to that 
money also. 


7. Having regard to these factors, which 
are relevant and also significant, I am 
„clearly of the opinion that the appellant 
has not made out his case that the pro- 
perty purchased under Exhibit B-l in 
the name of Dandapani Iyer was really 
meant for the benefit of Dandapani Iyer 
and the appellant herein. 


8. Mr. P. S. Ramachandran, learned 
counsel for the appellant, took me through 
the evidence of D.Ws. 1 and 2, D.W. 1 
‘being the first defendant in the suit, and 
D.W. 2 being the father of the eighth 
defendant, viz., son-in-law of the deceased 





1. (1913) LLR. 36 Mad. 564 : 23 MLJ. 
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Dandapani Iyer. The said son-in-law 
himself was a vakil’s clerk. On the basis 
of this evidence the learned counsel con- 
tended that they put forward the case of a 
different source of consideration for the 
purchase of the property under Exhibit 
B-1 and that even that source of con- 
sideration had not been established. I 
am of the opinion that this argument 
is really of no assistance to the 
appellant herein. Practically D.W. 1 
has stated, “ I do not know ” to many 
questions put to her. Dandapani Iyer 
having died, and the defendants being only 
his legal representatives itis not unlikely 
that they had no personal knowledge of 
the transactions and the final affairs of 
Dandapani Iyer and that consequently 
D.W. I stated, ‘I do not know ” to many 
questions put to her, though she put for- 
ward the contention that the consideration 
for the purchase of the property under 
Exhibit B-l was made up of Dandapani 
Iyer’s earnings and the second defendant’s 
earnings as well as the money which 
D.W. 1 herself provided by the sale of 
her jewellery. is may or may not be 
true. Still, as I pointed out already, the 
burden was on the appellant, who came 
to Court with the specific case that the 
property purchased under Exhibit B-l 
was purchased with the sale proceeds 
under Exhibit A-4 and therefore belonged 
to both Dandapani Iyer and the appel- 
lant. As I pointed out already, Danda- 
pani Iyer himself was a vakil’s clerk and 
it is the admitted case of the appellant 
himself that he was also a job typist. 
Ifso, itis not impossible that Dandapani 
Iyer was able to find the sum of Rs. 1,600 
for the purchase of the property under 
Exhibit B-1. 


9. Mr. P. S. Ramachandran contended 
that Dandapani Iyer himself was in 
debts and that therefore he could not have 
found the money for the purchase of the 
property under Exhibit B-1. Here again, 
having regard to the fact that the burden 
lay on the appellant himself, I am unable 
to draw any inference in favour of the 
appellant, even if it is established that 
Dandapani Iyer was in debts. 


10. Under these circumstances, I am 
of the opinion that the conclusion of the 
learned Subordinati Judge, that the appel- 


Iy: 


Tant has not established his case that the 
property purchased under Exhibit B-l 
in the name of Dandapani Iyer was for 
the benefit of both Dandapani Iyer and 
the appellant, is correct and does not call 
‘for interference. Hence the appeal fails 
-and is dismissed. Having regard to the 
relationship between the parties, I make 
no order as to costs. 


RS. Appeal dismissed. 


—_ o pa p. 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


Present .—P. R. Gokulakrishnan, 7. 


S. Ganapathy Petitioner* 


D 


N. Kumaraswami Respondent. 
Limitation Act (XXXVI of 1963), section 5— 
Landlord and tenani—Petition for eviction— 
Eviction ordered—Appeal—Delay in Siling— 
Application to condone delay—Appellate 
Authority under Rent Control Act—Whether 
can condone delay. 


As far as the Rent Controller and the 
Appellate Authority created under the 
“Tamil Nadu Buildings (Lease and Rent 
Control) Act, are concerned, it is clear 
that such authorities are persona destgnata 
and the Limitation Act provisions appli- 
cable to ‘ Court’ cannot be invoked in 
proceedings before such persona designata 

[Para. 16.] 


Cases referred ta:— 


J. Fernandez v. A.K. Umma, A.LR. 1974 
Ker. 162 (F.B.) ; Abdul Wahid v. Abdul 
Khader, I.L.R. (1948) Mad. 43: (1947) 
1 M.L.J. 207: AIR. 1947 Mad. 400. 
Ghinniak Thevar v. F. M. Badska, (1948) 1 
M.L.J. 314: ALR. 1948 Mad. 439; 
j-Easwaran v. Palaniammal,(1974)T.L.N.J. 
380 ; Rajan Ayyar v. Pacanambal, A.LR. 
1929 Mad. 287 ; M. Joshi v. Life Insurance, 
‘Corporation of India, (1969) 2 S.C.J. 749: 
(1970) 1 S.C.R. 396: A.I.R. 1970 S.C. 





209; Athani Municipality v. Labour Court 
*Q.RP. No. 3148 of 1974, 2nd May, 1975, 
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Hubli, (1970) 1 S.C.J. 1 : (1970) 1 S.C.R- 
51 ; Sankar v. Buvanambal Ammal, (1971) 
34 L.W. 134: (1971) 1 M.L.J. 230: 
AIR. 1971 Mad. 368; Venugopal v. 
Third Fudge, Sm.C.G. Madras, (1949) 1 
M.L.J. 471: I.L.R. 1950 Mad. 28: A.I.R. 
1949 Mad. 776; A. Pafeeg Ahmed Sahib v. 
Istiag Ahmed, (1975) 88 L.W. 135 ; G.D.M. 
Rao v. Ranga Pansiah and Bros., A.LR. 
1975 A. P. 13; Central Talkies Lid. v. 
Dwarka Prasad, (1962) 2 S.C.J. 41 : (1961) 
3 S.C.R. 495: A.LR. 1961 S.C. 606; 
Imperial Bucket Company v. S. M. Bhagwati 
Basik, A.I.R. 1954 Cal. 520 ; Vasanji V. 
Chela and Company v. State of Maharashtra, 
(1968) 22 S.T.C. 104. 


Petition under section 115 of Act V of 
1908 and section 25 (1) of Act XVIII of 
1960 as amended by Act XXIII of 1973 
praying the High Court to revise the 
order of the Court of the Principal Sub- 
ordinate Juge, Madurai,dated 31st August, 
1974 and made in I.A. No. 353 of 1973, 
in unfiled Civil Miscellaneous Appeal 
No. 1974 A. No. 11373, against the order 
of the First Additional District Munsif, 
Madurai, dated 13th March, 1975 in 
R.C.O. P. No. 559 of 1971. 


K. J. Chandran, for Petitioner. 


K. Govindarajan, for M. K. Venkataswami 
and A. Sivaji, for Respondent. 


The Court made the following 


ORDER.—The tenant is the petitioner here- 
in. The respondent filed R.C.O. P. No. 
559 of 197] on the file of the First Addi- 
tional District Munsif (Rent Controller) 
Madurai, for eviction of the petitioner 
herein on the ground of wilful default in 
the payment of rent. The Rent Control- 
ler found that the petitioner herein has 
committed wilful default in the payment 
of rent and on that ground, ordered 
eviction, giving the petitioner herein 
three months’ time for vacating the pre- 
mises. Aggrieved by the decision of the 
Rent Controller, the petitioner herein 
presented a civil miscellaneous appeal 
before the Subordinate Judge of Madurai. 
Since there was a delay of sixteen days in 
preferring the said appeal against the 
order of eviction, the petitioner herein 
filed I.A. No. 353 of 1973 along with the 
said appeal, under section 5 of the Limi- 
tation Act, to condone the delay in filing 
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the appeal. Following the principles 
laid down by this Court in the decision 
reported in J. Zaswaran v. Palantammal?, to 
the effect that section 5 of the Limitation 
Act cannot be invoked by the Rent 
Controller and the Appellate Authority 
under Act XVIII of 1960, since they are 
not Courts, but only persona designata, the 
Subordinate Judge dismissed the applica- 
tion. Aggrieved by the said decision of 
the Subordinate Judge, the tenant has 
preferred this revision petition. 


2. The only question that has to be 
decided in this civil revision petition is 
whether section 5 of the Limitation Act is 
applicable for condoning the delay in 
preferring an appeal against the order of 
the Rent Controller. 


3. Thiru K. J. Chandran, the learned 
counsel appearing for the petitioner here- 
in, submitted that the Rent Controller, or, 
in any event, the Appellate Authority is 
not a persona’ designata, but is a Court. 
The learned counsel further contended 
that section 5 of the Limitation Act read 
with section 29 (2) of the said Act clearly 
gives the power ta the Appellate Authority 
to condone the delay in preferring the 
appeal. On the other hand, the learned 
counsel appearing for the respondent 
submitted that neither the Rent Controller 
nor the Appellate Authority can be cons- 
trued as a Court but they are only persona 
designata and as such neither section 5 nor 
section 29 (2) of the Limitation Act will 
apply for condonation of the delay. Both 
the counsel cited a number of decisions 
in support of their respective contentions 
which I will deal with presently. 


4. Sub-section (3) of section 2 of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act XVIII of 1960, as amended 
by Act XXIII of 1973, defines ‘ Control- 


ler’ as meaning: 


~“ any person appointed by the Govern- 
ment, by notification, to exercise the 
powers of a Controller under this Act 
for such area as may be specified in 
the notification.” 


Section 23 (1) (a) of the Act states: 


“« The Government may, by general or 
special order notified in the Tamil 





1. (1974) T.L.N.J. 380. 
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Nadu Government Gazette, confer 
power on such officers and authorities 
for the purpose of this Act, in such 
areas and in such classes of cases as may 
be specified in the order”. 


Section 23 (1) (4) states: 


“ Any person aggrieved by an order 
passed by the Controller may, within 
fifteen days from the date of such order 
prefer an appeal in writing to the appel- 
late authority having jurisdiction. In 
computing the fifteen days aforesaid the 
time taken to obtain a certified copy 
of the order appealed against shall be- 
excluded.” 


Dealing with more or less identifical pro-- 
visions in the Kerala Buildings (Lease- 
and Rent Control) Act (II of 1965), a 
Full Bench of the Kerala High Court 
opined in J. Fernandez v. A. K. Umma', 
that the Appellate Authority is a persona 
designata and as such neither section 5 nor 
section 5 read with section 29 (2) of the 
Limitation Act will apply for condoning. 
delay in filing appeals. The Full Bench 
observed: 


‘ Even if the power under section 3 
were to be read into special local law 
by reason of the provisions of section 
29 of the Limitation Act, that power is 
exercisable only by Courts and not by- 
Tribunals or other authorities sueh ag 
the appellate authority in this case.” 


In further dealing with section 18 (1) (5) 
of Kerala Act II of 1965, which is akin 
to section 23 of the Tamil Nadu Act, the 
Full Bench observed :— 


“ The provisions of section 18 (1) (6) 
therefore show that the Kerala Build- 
ings (Lease and Rent Control) Act; 
was meant to be a self-contained code 
in the matter of prescribing the periods 
of limitation and granting exemption 
therefrom.” 


Thus it is clear from the abovesaid deci-- 
sion that the Appellate Authority cousti- 
tuted under the Rent Control Act is only 
a persona designata and that the provisions 
of the Limitation Act cannot be invoked 
before such authorities. 





1. ALR. 1974 Ker. 162 (F.B.). 
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5. In Abdul Wakid v. Abdul Khader ', Yahya 
Ali, J., held that District Judges and 
Subordinate Judges invested with the 
powers of appellate authorities under 
section 12 of the Madias Buildings (Lease 
and Rert Control) Act (XV of 1946), 
‘by notification issued under that section 
function as persona designala and not as 
Courts subordinate to the High Court and 
that an application for transfer of appeal 
before such authority cannot tkerefore be 
maintained in the High Court. 


6. To the same effect,Clark, J.,has held in 
Chinniak Thevar v. P. M. Badsha®, that a 
Subordinate Judge notified under section 
12 of the Act as the appellate authority, 
is appointed as a persona designaia and not 
asa Court and as such he is nota ‘ Court’ 
subordinate to the High Court for the 
purposes of section 115, Civil Procedure 
Code. 


7. In J. Easwaran v. Palaniammal’, N. S. 
Ramaswami, J., has held that sections 5 
and 29 of the Limitation Act willnot apply 
either to rent control proceedings or to the 
appeal therefrom and that the authorities 
constituted both as Rent Controller and 
Appellate Authority are persona designata, 
and not Courts. 


8. Mack, J., has clearly held in Rajan 
Ayyar v. Pavanambal4, that the appellate 
authority constituted under section 12 (1) 
of the Act XV of 1946 is a persona designata 
and not a Court subordinate to the High 
Court. 


9. In M. Joshi v. Life Insurance Corporation 
of India’ and Athani Municipality v. Labour 
Gourt, Hubli®, the Supreme Court held 
that Article 137 of the Limitation Act 
(XXXVI of 1963), cannot be invoked for 
an application under section 33-C (2) of 
the Industrial Disputes Act (XIV of 
1947). The Supreme Court observed : 


“The scope of the various articles in 
this division cannot be held to have been 





1. LLR. (1948) Mad. 43: (1947)1 M.LJ. 
207 : A.LR. 1947 Mad, 400. 
2. (1948) 1 M.L.J. 314 : A.LR. 1948 Mad. 


439, 
3. (1974) T.L.N.J. 380. 
4. ALR. 1929 Mad. 287. 
5. (1969) 2 SG. 49 : (1970) 1 S.C.R. 396: 
A.LR. 1970 S.C. 209. 
6. (1970) 1 S.GJ. 1 : (1970) 1 S.G.R. 51: 
AI.R. 1969 S.C. 1335. 
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so enlarged as to include within them 
applications to bodies other than Courts, 
such as a quasi-judicial Tribunal, or 
even an executive authority. An Indus- 
trial Tribunal or a Labour Court 
dealing with applications or references 
under the Act are not Courts and they 
are in po way governed either by the 
Code of Civil Procedure or the Code 


of Criminal Procedure.” 


In Sankar v. Bhuoanambal Ammal1, a Divi- 
sion Bench of this Court, to which I was 
a party, held that a Rent Controller ap- 

inted as per the provisions in section 
2 (3) of the Rent Control Act is a persona 
designata. No doubt, in this Bench deci- 
sion, we have not considered the question 
as to whether the Appellate Authority 
constituted as per section 23 of the Act is 
a persona designata or not. 


10. In Venugopal v. Third Fudge, Sm. C.G., 
Madras? a Division Bench of this Court, 
dealing with the Notification under sec- 
tion 12 (1) (a) of Act XV of 1946, dated 
lst March, 1948, and published in the 
Port St. George Gazetle on 23rd March, 1948, 
which substituted the words “ Court of 
Small Causes ” in place of the words“ the 
Chief Judge of the Court of Small Causes” 
in the original Notification, held that by 
such notification, only “the Court of 
Small Causes ” was constituted, and, as 
such, it was inira vires, and not a persona 
designaia, But in the case on hand, and 
under the provisions of the Tamil Nadu 
Act (XVIII of 1960), by Notification II 
No. 30006 (f ) of 1973, published in the 
Tamil Nadu Government Gazette, Extra- 
ordinary, Part II, section 1, dated the 
30th June, 1973 at page 3, the Principal 
Subordinate Judge, Madurai, has been 
conferred with the powers of Appellate 
Authority for the purpose of the Act in 
respect of cases arising in the City of 
Madurai. It is significant to note that 
in Venugopal v. Third judge. Sm. G.G., 
Madras? , the word used in the Notification 
referred therein is “the Court of Small 
Causes ”, while, as per the present Act, 
the power has been conferred upon the 


1. (1971) 84 L.W. 134 : (1971) 1 MLL.J. 230: 


A.LR. 1971 Mad. 368. 
2. (1949) 1 M.L.J. 471 : LL.R. (1950) Mad. 


28: A.LR. 1949 Mad. 776. 
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*€ Principal Subordinate Judge ” accord- 
ing to the Notification now in force. 
Thus it is clear that the power is vested 
upon the Principal Subordinate Judge, 
and not upon the Court as the law stands 
as at present. 


11. In A. Pafeeg Ahmed Sakib v. Istiag 
Ahkmed!, Somasundaram, J., dealing with 
section 195 (1) and (2), Criminal Proce- 
dure Code, held that a complaint from a 
party in rent control proceedings for the 
offence of forgery etc., is not sustainable 
but there must be a complaint by the 
Court to the Magistrate. The learned 
Judge observed : 


“Jn view of the legislative intention 
clearly expressed in the sub-section there 
is every reason to include the Rent 
Controller and the Appellate Authority 
within the definition of the term‘ Court’ 
as given in section 195 (2), Criminal 
Procedure Code, as these Tribunals 
have far greater trappings of a Court 
than a Registrar or a Sub-Registrar 
under the Indian Registration Act. 
Thus, section 195 (1), Criminal Proce- 
dure Code, is a bar to the present pro- 
ceedings. There must be a complaint 
by the Court.” 


I do not think the principle in the above 
decision can be applied to the present case. 
In that case ‘ Appellate Authority’ is 
construed as a Court with reference to 
section 195 (2) of the Code of Criminal 
Procedure. 


BR. No doubt, a single Judge of the 
Andbra Pradesh High Court has held in 
G. D. M. Rao v. Ranga Pansiak © Bros.*, 
thata Rent Controller acting under the 
Rent Control Act is a Court and the 
provisions of section 5 of the Limitation 
Act are applicable to the proceedings 
before the Rent Controller under the 
Act. I am not inclined to follow this 
decision in view of the direct authority, 
both by a single Judge and by a Division 
Bench of our High Court to the effect 
that a Rent Controller constituted under 
the Tamil Nadu Buildings (Lease and 
Rent Control} Actis only a persona designata 
and not a Court. 





1. (1975) 88 L.W. 135. 
2. ALR. 1975 A.P. 13. 
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13. In Ceniral Talkies Lid. v. Dwarke 
Prasad}, the Supreme Court has held: 


“The argument that the District 
Magistrate was a persona designata cannot 
be accepted. Under the definition of 
‘District Magistrate’, the speciat 
authorisation by the District Magistrate 
had the effect of creating officers exer- 
cising the powers of a District Magis- 
trate under the Eviction Act. To that 
extent, those officers would, on autho- 
risation, be equated to the District 
Magistrate. A persona designaia is ‘a 
person who is pointed out or described 
as an individual, as opposed to a person 
ascertained as a member of class, or as 
filling a particular character .......... ag 
persona designata are ‘ persons selected 
to actin their private capacity and not 
in their capacity as Judges”. The 
same consideration applies also to a 
well-known officer like the District 
Magistrate named by virtue of his 
Office, and whose powers the Addi- 
tional District Magistrate can also exer- 
cise and who can create other officers 
equal to himself for the purpose of the 
Evidence Act.” 


I do not think the principle enunciated 
in the above decision can be invoked in: 
the present case to come to the conclusion 
that the principal Subordinate Judge 
appointed as Appellate Authority by 
virtue of the Notification under the Act, 
can be considered as a Court. In the 
above decision, the Notification dealt 
with conferred on the Additional District 
Magistrate all or any of the powers of the 
District Magistrate under the Code or 
any law for the time being in force as the 
provincial Government may direct. In 
those circumstances, the Supreme Court 
held that ‘ District Magistrate’ referred 
to in the Notification cannot be considered 
as persona designata. But in our case, 
among the Subordinate Judges at Madurai 
City, only the Principal Subordinate- 
Judge has been invested with the powers 
of appellate jurisdiction for the purposes: 
of the Act by the notification. 


14. In contrast to the Full Bench deci- 
sion of the Kerala High Court reported 


1. (1962) 2 S.Q.J. 41 : (1961) 3 S.C. R. 495: 
A.LR. 1961 S.C. 606. 
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in J. Femandez v. A. K. Umma}, a Division 
Bench of the Calcutta High Court in 
Imperial Bucket Go. v. Sm. Bhagwati Bastk*, 
has held: 


“ The words ‘ suit , appeal or applica- 
tion’ occurring in section 29 (2) (a) 
(of the Limitation Act) do not admit 
of any doubt or dispute. In this view 
no reference to the preamble is neces- 
sary. Even if there was any doubt 
about this matter, the words must be 
construed on the principle, that the 
Limitation Act being an Act which 
takes away or restricts the right to take 
legal proceedings must, when the lan- 
guage is ambiguous be construed 
strictly, i.e., in favour of the right to 
proceed. The rules of construction 
do not justify the Court in adding 
to the words ‘ suit, appeal or applica- 
tion? the words ‘to Courts’. In their 
plain meaning the words ‘suit, or 
appeal’ in section 29 (2) (a) refer to 
any suit or any appeal be it filed in a 
Court or before a ‘ persona designata’.” 


To the same effect is the decision rendered 
by a Division Bench of the Bombay High 
Court in Vasanji Chela © Go. v. State of 
Maharashira*. Tamnotinclined to follow 
the rulingin the above two decisions in 
view of the principles enunciated in 7. 
Fernandsz v. A. K. Umma}. 


15. There are a number of cases wherein 
the Courts including the Supreme Court 
sought to consider certain Authorities as 
€ Courts ° on the powers conferred on such 
Authorities. Ifa particular Authority is 
invested with all the trappings of a Court, 
the Courts have come to the conclusion 
that such Authority is a Court. The 
State Government has power to invest 
judicial functions upon such Authorities 
which it creates. Thus, each case has to 
depend upon the nature and scope of 
the legislation which creates such Autho- 
rity. 
16. As far as Rent Controller and Appel- 
late Authority created under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act are concerned, it is clear that such 
Authorities are persona designata and legis- 
tidy ete ee A Oe ee 


1. AIR. 1974 Ker. 162 (F.B.). 
2. ALR. 1954 Cal. 520. 
3. (1968) 22 S.T.G. 104. 


RAMIAH NADAR J. RAJALAKSHMI AMMAL 


175 


cable to ‘Court’ cannot be invoked in Pro 
ceedings before such persona designata. 
N. S. Ramaswami, J. in C.R.P. No. 1044 
of 1974, dated 12th August, 1974 has cate- 
gorically held that the Appellate Autho-. 
rity constituted under the Rent Control 
Act is a persona designata and as such sec- 
tion 5 of the Limitation Act cannot be- 
invoked before such Authority. Further, 
the Act itself is compact and provides the 
period of limitation for preferring appeals 
including the right of the appellant to- 
exclude the time taken to obtain the 
certified copy of the order sought to be 
appealed, for computing the period of 
limitation. 


lations such as the Limitation Act sl 


17. In view of the above discussion and* 
the decisions referred, I am in complete- 
agreement with the principle laid down 
by N. S. Ramaswami, J. in G.R.P. No. 


1044 of 1974. (F. Baswaran v. Palani 
ammal1,) 


18. In these circumstances, the civil 
revision petition is dismissed. There will. 
be no order as to costs. Time to vacate. 
three months. 


S.J. 


Petition dismissed... 


——— 


IN THE HIGH COURT OF JUDE. 
CATURE AT MADRAS. 


Present :—V. Sethuraman, J. 


S. A. Ramiah Nadar and another 
.. Appellanis*: 


U. 


Rajalakshmi Ammal and another 
-- Rsepondents. 


Mortgage—Suit on—Right of redemption —- 
Amount due on according to deed— 
When money becomes due—Limitation Act. 
(XXXVI of 1963), Article 63. 


Where a date is fixed for redemption of a 
mortgage and in default of such redemp-. 
tion on that date, it is agreed that the 
mortgagor will pay the amount whenever- 
a ee 
1. (1974) T.L. N.J. 380. 

*S.A.No. 287 of 1972. 

28th February, 1975.. 
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demanded and redeem or discharge the 
mortgage, the mortgage money became 
due at the time when the period fixed for 
redemption by the mortgagor expired. 
‘The agreement to pay whenever demand- 
ed did not mean that demand was a 
condition so that it became due only on 
that date. [Para. 9.] 


Cases referred to:— 


Narayana Gheitiar v. Rangaswami Naidu 
and others, (1968) 2 M.L.J. 445; Vaithilinga 
Nadar atd another v. Narayanasami Ayyan 
and others, (1906) 16 M.L.J. 364; Vali 
Venkataswami Chettiar v. Ramalingam, (1945) 
1 M.L.J. 233 : ILL.R. (1945) Mad. 758 : 
ALR. 1945 Mad. 157. 


Appeal against the decree of the Principal 
Subordinate Judge, Madurai in Appeal 
Suit No. 10 of 1970, preferred against 
the decree of the Court of the District 
Munsif of Tirumangalam in Original 
Suit No. 320 of 1969. 


A. Varadarajan, for Appellants. 
M. V. Krishnan, for Respondents. 


The Court delivered the following 


Jupcment.—The defendants have filed 
this appeal. The plaintiffs filed the suit 
for recovery of a sum of Rs. 600 due on a 
mortgage deed, dated 19th November, 
1951 which is Exhibit A-1 in the case. 
It recites that the house property described 
in the schedule was usufructuarily mort- 
gaged for a loan for discharging certain 
debts incurred in connection with the 
business. It gives a right to redeem the 
mortgage to the mortgagor on or before 
30th Kartikai of next year which corres- 
ponds to 14th December, 1952. In 
default of such redemption on that date, 
it is agreed that the mortgagor will pay 
the amount whenever demanded and 
redeem or discharge the mortgage. 


2. The present suit was filed on 19th 
July, 1969. The defendants-appellants 
objected to the maintainability of the suit 
on the ground that it was barred by 
limitation under Article 62 of the Limita- 
tion Act, 1963. 


3. The Trial Court accepted the objec- 
tion of the defendants and dismissed the 
suit. On appeal the learned Subordinate 
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Judge, following the decision in Narayana 
Cheitiar v. Rangaswamy Naidu and others}, 
held the period of limitation would start 
running only from the date of demand, 
that in the present case the demand was 
on 25th July, 1968, and that therefore the 
suit was within time. He distinguished 
the decision in Narayana Chettiar v. Ran- 
gaswamy Naidu and others}, on the ground 
that it was inconsistent with the earlier 
Bench decision in Vaithilinga Nadar and 
another v. Narayanaswami Ayyan and others? . 
He therefore, passed a preliminary decree 
for the amount due and fixed the time for 
payment as three months. 


4. In the present appeal the learned 
counsel for the appellants submitted that 
the Court below was wrong in proceeding 
as if the suit was within time, that the 
suit should have been filed either within 
the period of 12 years from 19th Novem- 
ber, 1951 when the mortgage deed was 
executed, or within the period of 12 years 
from 14th December 1952, the date 
fixed for redemption and that as the suit 
had been filed much later than the period 
of 12 years from either of these two dates, 
it was barred by limitation under Article 
62 of the Limitation Act. The learned 
counsel for the respondents supported 
the decision of the learned Subordinate 
Judge on the ground that the decision in 
Vaithilinga Nadar’s case®, was rightly 
applied. 


5. Article 62 of the Limitatior Act deals 
with suits to enforce payment of money 
secured by mortgage or otherwise charged 
upon immovable property. The period 
of limitation is 12 years from the date 
when the money sued for became due. 
I have thus, first to see as to when the 
money sued for became due. If the de- 
mand made by the mortgagee is to be the 
starting point of limitation, then certainly 
the suit would be within time. It is on 
this aspect that I have to consider the 
decisions brought to my notice. 


6+ In Vaithilinga Nadar and another v. 


Narayanasami Ayyan and others*, a Bench of 
this Court was concerned with the con- 
struction of the words “on demand”. 
That was a case of a mortgage document 








1. (1968) 2 M.L.J. 445. 
2. (1906) 16 M.L.J. 364. 


IT] 
dated 15th September, 1878, providing for 
payment of interest on the 15th of Septem- 
ber, each year and payment of the princi- 
pal on the fifth year. If the amount was 
not paid then, the mortgagor undertook 
to pay the amount on demand. The 
default in payment took place in 1879 and 
the plaint was presented on 14th Septem- 
ber, 1895. It was held that the words 
< on demand ” were intended to import 
a condition that the demand fell within 
the period, and that therefore the suit 
was not barred by the law of limitation. 


7. The same question came up for con- 
sideration in a number of cases later on 
and there was some difference of opinion, 
so that the matter came to be referred toa 
Full Bench, whose decision is reported in 
Vali Venkataswami Chettiar v. Ramalingam?. 
In that case the mortgage bond provided 
that the mortgage money would be pay- 
able whenever demanded. The mort- 
gaged property was sold, but the amount 
realised was not sufficient to discharge the 
full liability. The mortgage deed had 
been executed on 2nd June, 1931, and the 
suit to enforce the payment was filed on 
22nd February, 1938. As more than six 
years had elapsed from the date of the 
mortgage deed, the trial Court dismissed 
the suit on the ground that the applica- 
tion for a personal decree had been filed 
out of time. The question before the 
Full Bench was whether the suit filed 
beyond the period of six years from the 
date of the instrument was within time. 
After noticing the earlier decisions on the 
point, at page 770 it was observed : 


“ Without hesitation we accept as being 
correct the decisions of this Court which 
say that when a mortgage bond pro- 
vides that the mortgage money shall be 
payable on demand it becomes repay- 
able at once and limitation starts from 
the date of the bond.” 


‘The decision in Vaithilinga Nadar and an- 
other v. Narayanasami Ayyan and others®, 
is inconsistent with this decision of the 
Full Bench and cannot, therefore, be 
treated as good law. 


SEES, 


1. LL.R. (1945) Mad. 758: (1945) 1 M.L.J 
233: ALR. 1945 Mad. 157. 
2. (1906) 16 M.L.J. 364. 
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8. Though it is unnecessary to cite any 
further decision after the Full Bench deci- 
sion mentioned above, I may, however, 
refer to a decision of a learned single 
Judge of this Court in Narayana Cheitiar v. 
Rangaswamy Nadu and otherst. In that 
case the mortgage document was a com- 
bination of a simple mortgage and usu- 
fructurary mortgage containing a personal 
covenant for payment. On the date of 
the mortgage itself the mortgaged pro- 
perties were leased by the mortgagees to 
the mortgagor for a period of five years 
from 17th May, 1927. The mortga 
demanded the amount in 1959, that is, 
32 years after the execution of the mort- 
gage deed. Thereafter he filed a suit. 
It was held that the starting point of 
limitation under Article 132, which was 
the corresponding Article under the 
Limitation Act of 1908, was when the 
money sued for became due. It was 
contended that so far as the personal co- 
venant was concerned, the money did not 
become due till demand for the money 
was made. It was held that the money 
became payable on the expiry of the five 
year period. If the contention, that the 
money became due only on demand by the 
the mortgagee, was accepted, it was point 
ed out that the mortgagee, by not making 
the demand, could postpone redemption 
and that the clause would then become 
a clog on redemption. This contention 
was, therefore, rejected. 


9. The result of the above discussion is 
that the mortgage money became due at 
the time when the period fixed for re- 
demption by the mortgagor expired. 
The agreement to pay whenever demand- 
ed did not mean that demand was 

condition so that it became due only on 
that date. In the present case, the 
amount became due on 14th December, 
1952 when the period fixed for redemp- 
tion came to an end. The suit should 
have been filed within a period of 12 
years thereafter. As it was not so filed, 
the suit was rightly dismissed by the 
trialCourt. The decision to the contrary 
by the learned Subordinate Judge is, 
therefore not correct. This appeal is, 
therefore, allowed and the judgment and 
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decree of the Trial Court are restored. 
No costs in second appeal. No leave. 

S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—K. S. Venkataraman and S. 
Maharajan, FF. 


A. N. Ramaswami Iyer and others 
.. Appellants* 


D. 


The Commissioner, The Hindu Reli- 
gious and Charitable Endowments 
(Administration), Madras and 
another .. Respondents. 


Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 
6 (22)—“ Trustee”—Body of persons— 
Community fluctuating body—Whether can be 
trustee—Body of trustees—Appointment of ons 
or some by election to manage temple—Effect. 


There is nothing in the definition of the 
word “ trustee ”, which would deprive a 
body of persons of their right of trustee- 
ship merely because that body is likely 
to fluctuate from time to time. 

[Para. 8.} 


The mere fact that the community who 
have been hereditarily exercising the 
right of managing and administering a 
temple comprises a 
individuals cannot take 
them the right of hereditary trusteeship. 
All of them would be co-trustees of the 
temple. If any of them dies the right 
of co-trusteeship would devolve on his 
heir. The circumstance that for efficient 
administration the general body of trustees 
has been appointing by election one or 
more among them to manage the temple 
does not detract from their status as joint 
trustees nor can it confer any exclusive 
right of trusteeship, much less a heredi- 
tary trusteeship, upon the person appo- 
jnted by them. [Para. 10.] 
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Cases referred to :— 


The Secretary of State v. Haibatrao Hari, 
I.L.R. (1g04) 28 Bom. 270 ; Muthia 
Asari v. Madasami Asari, (1965) 2 M.LJ. 
226; Manathunainatha v. Sundaralingam, 
(1970) 2 ML.J. 156: AIR. 1971 
Mad. 1 ; Muthirula Pillai v. Thyagaraja- 
swami Pillai, (1964) 1 M.LJ. 230 ; 
Sambandamurthi Mudaliar v. State of 
Madras, (1970) 2 M.LJ. 58. 


Appeal against the decree of the Addi- 
tional Subordinate Judge, Tirunelveli 
in Original Suit No. 79 of 1963. 


K. Sarvabhauman and T. R. Mani, for 
Appellants. 
The Additional Government Pleader, 


for Respondents. 


The Judgment of the Court was delivered 
by 


Maharajan, F.—The plaintiffs have pre- 
ferred this appeal against the judgment 
of the learned Subordinate Judge of 
Tirunelveli, dismissing their suit with 
costs of the contesting first defendant. 
The suit itself was filed by the plaintiffs 
for themselves and as members of the 
Committee of the Agraharam Pothu 
Dharmam alias Dharma Paripalana Sabha 
of Vadakku Ariyanayagipuram, against 
the Commissioner of the Hindu Religious 
and Charitable Endowments (Adminis- 
tration), Madras (the first defendant), and 
the Executive Officer, Sri Kailasanatha- 
swami Devasthanam, Ariyanayagipuram. 
(the second defendant), for setting aside 
the order of the first defendant dated roth 
May, 1963 in Appeal No. 45 of 1962. The 
case of the plaintiffs was as follows : 
In the village of Ariyanayagipuram 
in Tirunelveli District are situate two 
temples ; one is a Siva temple called Sri 
Kailasanathaswami Devasthanam, and 
the other a Vishnu temple known as 
Venkatachalapathi Devasthanam. Sri 
Kailasanathaswami Devasthanam is the 
richer of the two Devasthanams and is. 
possessed of considerable endowments 
and has been under the management of 
the trustees appointed from time to time 
under the Tamil Nadu Act IT of 1927 
and Act XIX of 1951, while Venkata- 
tachalapathi Devasthanam has been cus- 
tomarily and from time immemorial. 
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under the continuous and exclusive 
management and control of the resident 
Brahmin community of the village. 
The plaintiffs are the present members 
of the managing committee of the Agra- 
haram Pothu Dharmam known as Dharma 
Paripalana Sabha, having been selected 
thereto by the Brabmin residents of the 
village. The village Brahmin community 
has been from time immemorial in 
exclusive control and management of 
Sri Venkatachalapathi Devasthanam and 
has been functioning through a managing 
committee selected by the said community 
from year to year. From time imme- 
morial, Sri Kailasanathaswami Devas- 
thanam was making an anual contri- 
bution of 8 kottas of paddy and Rs. 30 
to Sri Venkatachalapathi Devasthanam 
of the village. But, this contribution 
was stopped by the then trusteeof Sri 
Kailasanathaswami Devasthanam in 
1953-54, on the ground that Sri Venka- 
tachalapathi Devasthanam was an in- 
dependent one and the trusteeship there- 
of was hereditary in the Brahmin com- 
munity of the village. On a complaint 
from the Secretary, Dharma Paripalana 
Sabha, the Assistant Commissioner, Hindu 
Religious and Charitable Endowments 
(Administration), Tirunelvely, by his 
proceedings dated 19th March, 1956 
restored the contribution with a direction 
to the person or persons interested in 
Sri Venkatachalapathi temple to move 
the Deputy Commissioner for a declara- 
tion that the trusteeship of Sri Venkata- 
chalapathi Devasthanam is hereditary 
within the meaning of section 57 (b) of 
the Tamil Nadu Act XIX of 1951. The 
Assistant Commissioner also suggested 
that a decision from the same Tribunal 
might be obtained as to whether or not 
the said Sri Venkatachalapathi Devas- 
thanam was a sub-temple of Sri 
Kailasanathaswami Devasthanam of the 
village. In pursuance of the said direc- 
tion, the then members of the managing 
committee of the Dharma Paripalana 
Sabha filed O. A. No. 110 of 1956 before 
the Deputy Commissioner, Hindu 
Religious and Charitable Endowments, 
Thanjavur. By order dated 16th August, 
1957 the Deputy Commissioner dismissed 
the application after holding that Sri 
Venkatachalapathi Devasthanam was 
a sub-temple of Sri Kailasanathaswami 
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Devasthanam, and that it had not been 
established that the office of trusteeship 
and management of the said temple was 
hereditary. An appeal was filed by the 
Dharma Paripalana Sabha to the Com- 
missioner of the Hindu Religious and 
Charitable Endowments, Madras, who 
set aside the order of the Deputy 
Commissioner and remanded ` the 
matter to him for fresh disposal. After 
remand, the Deputy Commissioner, after 
hearing the parties, held by his order 
dated 26th February, 1962 that Sri Ven- 
katachalapathi Devasthanam was not 
a sub-temple of Sri Kailasanathaswami 
Devasthanam and that the claim of here- 
ditary trusteeship made by the Brahmin 
community was untenable. The plaintiffs 
preferred an appeal, Appeal No. 45 
of 1962, to the Commissioner, Hindu 
Religious and Charitable Endowments, 
Madras, against that part of the order 
which held that the trusteeship of Sri 
Venkatachalapathi temple was not here- 
ditary under section 6 (9) of the Tamil 
Nadu Act XIX of 1959. The appeal was 
dismissed on roth May, 1963. Accord- 
ing to the plaintiffs, the order of the 
Commissioner disregarded the unimpea- 
chable evidence on record to the effect 
that succession to the management and. 
trusteeship of Sri Venkatachalapathi 
Devasthanam has been regulated by 
usage from time immemorial, and conse- 
quently, the office of trusteeship is here- 
ditary. The suit was filed in the Court 
below for setting aside the order of the 
Commissioner in Appeal No. 45 of 1962. 


2. The first defendant filed an answer 
in which he contended inter alia that the 
suit was barred by limitation, that the 
succession to the office of trusteeship of 
the plaint-mentioned Devasthanam was 
not regulated by any ancient or definite 
usage and that the order of the first 
defendant was not, therefore, liable to 
be set side. 


3. The second defendant filed a memo. 
adopting the written statement of the 
first defendant. 


. The learned Subordinate Judge held 
t the suit was not barred by time, that 
the plaintiffs had failed to establish 
that they were the hereditary trustees of 
the suit temple, and that consequently 
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the order of the first defendant was not 
liable to be set aside. On this basis, the 
suit was dismissed with costs of the con- 
testing first defendant. 


5. The main question that arises for 
consideration is, whether the resident 
Brahmin community of Ariyana- 
yagipuram are the hereditary trustees 
of Sri Venkatachalapathi Devasthanam, 


4. In paragraph 8 of the judgment, the 
learned Subordinate Judge observes : 


“No doubt, Exhibits A-3, and A-49 
would show that right from 1927 
the Brahmin residents of Vadakku 
Ariyanayagipuram used to meet from 
time to time, i.e., once a year and select 
a maximum of 5 persons for carrying on 
the management and administer the 
affairs of the temple and those 5 per- 
sons from among themselves elected 
a secretary, a treasurer and so on for 
attending to the day to day affairs of 
the temple like writing accounts, 
issuing receipts, payment of kist, col- 
lection of income etc. First defendant 
did not seriously dispute the truth or 
genuineness of the entries found in the 
documents, not even those in the 
minutes books. Further, they ‘are 
ancient documents which need no 
proof.” 


‘Though we agree that the above state- 
ments are correct and are warranted 
iby the evidence on record, we think that 
the learned Subordinate Judge ‘erred 
in excluding Exhibit A-8 from consi- 
deration. Exhibit A-8 is a hand-copy 
of a document filed by the plaintiffs, and 
marked as Exhibit A-r in O. A. No. 82 
of 1960. In fact, in his annexure to the 
order dated 17th March, 1962 in O. A. 
No. 82 of 1960, the Deputy Commissioner 
has referred to the original of Exhibit 
A-8, and made the following observa- 
tions :— 


“The evidence adduced on behalf of 
the petitioners go to show that at least 
from 1906 persons who command the 
confidence of the Brahmin residents of 
the village had from time to time been 
managing the affairs of the temple, re- 
ceiving the contributions given by the 
Siva temple and managing the other 
properties of the temple. According to 
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Exhibit A-1,it is shown that one Muthu- 
swamy Iyer was nominated to look after 
the affairs of the temple by the Brahmin 
residents. The document authorising 
this man is styled as a consent letter and 
bears the signature of about five per- 
sons in the village.” 


From these observations, it is clear that the 
original was filed as Exhibit A-1 before 
the Deputy Commissioner, who, in his 
order,bas abstracted the contents thereof. 
Though the original was summoned by the 
plaintiffs, the Deputy Commissioner fail- 
ed to produce the same. In these circum- 
stances, the plaintiffs were entitled to ad- 
duce secondary evidence of the document, 
the original of which was filed before the 
Deputy Commissioner and has somehow 
been mislaid or lost in his office. The 
third plaintiff, who is a respectible person 
and whose integrity is not questioned by 
the respondents’ Advocate, has certified 
that Exhibit A-8 is a true copy of the ori- 
ginal dated 22nd Panguni 1081 (corres- 
ponding to 15th March, 1906). It shows 
that the Grama Mahajanangal of Ariya- 
nayagipuram, meaning the Brahmin com- 
munity of Ariyanayagipuram,have assert- 
ed their title to the village Sastha temple 
and Sri Venkatachalapathiswami temple 
and after dismissing one Subbier, who was 
managing the affairs of both the temples 
on behalf of the Brahmin community, ap- 
pointed another man to look after the 
affairs of the temples and directed him to 
keep proper accounts of the transactions 
thereof. It is, therefore, clear that at least 
from 1906, the management of Sri 
Venkatachalapathi Devasthanam has been 
in the hands of the Brahmin residents of 
Vadakku Ariyanayagipuram. As all the 
members of the community could not dire- 
ctly conduct the affairs of the temple, they 
seem to have been periodically appoint- 
ting one or more of their delegates for the 
management and administration of the 
temple, as shown by the documents from 
1906 upto-date (vide Exhibits A-8 and A-39 
to A-41). Itis not disputed that the right 
of the Brahmin community of the village 
to manage the temple was ever challenged 
within living memory. If, since 1906, 
the members of the Brahmin community 
of the village have been exercising their 
right of management upto-date, it is but 
reasonable to presume, in the absence of 


m 


any contrary evidence,that they have been 
in management of the temple from time 
immemorial. It is a sound principle of 
law that where there has been a well-es- 
tablished user, extending over a long seri- 
es of years, it is the duty of the Court, if 
possible, to find a legal origin for the exist- 
ing facts. It is not improbable that the 
members of the Brahmin community of 
the village actually founded the temple at 
some point of time, which is lost in the 
mists of antiquity, and that is why they 
have been hereditarily managing the 
affairs of the temple. Under section 6, 
clause (22) ofthe Tamil Nadu Hindu 
Religious and Charitable Endowments 
Act, 1959, 


“trustee °, means any person or body 
by whatever designation ae in whom 
or in which the administration of a re- 
ligious institution is vested, and includ- 
es any person or body who or which is 
liable as if such person or body were a 
trustee ;’’. 


It is clear from this definition that a body 
of persons, such as the Brahmin commu- 
nity of the Ariyanayagipuram village, can 
be a trustee of the temple, provided the 
administration of the temple is vested in 
them. The learned Subordinate Judge 
refused to regard the whole community as 
trustee of the temple, mainly for the rea- 
son that it would be a fluctuating body. 
We think there is nothing in the defini- 
tioa of the word “‘ trustee ”, which would 
deprive a body of persons of their 
right of trusteeship merely because that 
body is likely to fluctuate from time to 
time. 


7. In The Secretary of State v. Haibatrao 
Hari, Jenkins, C.J., observed as follows: 


“There can be no doubt that the law of 
the country recognised fluctuating com- 
munities as legal personae capable of 
owning property, as for instance, the 
caste, and the village. ” 
We think that the above statement re- 
presents the correct position of law. Ifa 
whole village is capable of owning pro- 
perty, notwithstanding the fact that the 
collectivity called the village, is necessa- 
tily a fluctuating body, we see little rea- 
son why such a fluctuating body cannot 


1. LL.R. (1904) 28 Bom. 270 at 283. 
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hold the right 
managing the temple 
trustee thereof. 


8. In a case, Muthia Asari v. Madasami 
Asari+, where the members of the Viswa- 
karma Brahmin community relating to 
five named villages in a particular Dis- 
trict claimed the right to manage a temple 
and to administer its endowments, a Divi- 
sion Bench of this High Court observed:— 


“ Undoubtedly, the rignts of this body 
will be entitled to protection under Arti- 
cle 26 of the Constitution, particularly, 
sub-clause (d). The right of any cor- 
porate body, with regard to a denomi- 
national religious institution, to have its 
functiovs preserved from invasion, un- 
der Article 26 of the Constitution, has 
been statutorily embodied in section 
107 of Madras Act XXII of 1959.” 


In Manathunainatha v. Sundaralingam*®, a 
Full Bench of this Court has observed that 
the office of the Dharmakartha may be 
held Ly a single member, or by a number 
of persons, or by a family or by a number 
of families, and they added, “ At places, 
the superintendence of the village temple 
is fourd vested in the entire village com- 
munity.” 


9. If the right of superintendence or ad- 
ministration of the suit temple validly vests 
in the Brahmin community of Ariyanayagi- 
puram, there can be little doubt that 
this community is the body which will be 
regarded as a trustee of the temple within 
the meaning of section 6, clause (22) of the 
Tamil Nadu Act XXII of 1959. Clause 
(11) of the said section defines “ heredi- 
tary trustee ’’ to mean, 


of administering and 
and being the 


“the trustee of a religious irstitution, 

the ‘succession: to whose office ae 

. hy, hereditary right or is regulated by 

' usage‘ or is specifically provided for by 
the founder, so'long as such scheme of 
succession is in force. ”’ 


There are three limbs to this definition. A 
trustee will be regarded as hereditary 
trustee, if the succession to his office : 


(1) devolves by hereditary right; or 





1. (1965) 2 M.L.J. 226. 
2. (1970) 2 M.L.J. 156 : 83 L.W. 640 : LLR, 
(1970) 3 Mad. 624: A.I.R. 1971 Mad. 1 at 8- 
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(2) is regulated by usage; or 


(3) is specifically provided for by the 
ounder. = 


It is necessary to read these three qralıty- 
ing clauses disjunctively without allow- 
ing the concept derived from the one to 
telescope into and obscure the concept de- 
rived from either of the other two. The 
question to ask is, if the entire resident 
Brahmin community of Ariyanayagipuram 
is, as we have found, the trustee of the suit 
temple, does the succession to that office 
of trustee devolve by hereditary right ? If 
so, the entire body of Brahmin residents 
of the disputed temple should be regarded 
as bereditary trustees. Numerous autho- 
rities have been cited before us in which 
the status of hereditary trusteeship has 
been considered by Courts, But, in none 
of them has it been held that a body of 
trustees such as a particular caste or vil- 
lage is disentitled te be hereditary 
trustees. 


10. For instance in the case reported 
io Muthirula Pillai v. Thyagarajaswam 
Pillai}, a large numter of persons, called 
Koilkudigals were the joint trustees of 
Sri Gurunathaswami temple. Reminis- 
cent of the practice of the Brahmins of 
Ariyanayagipuram, the general body of 
the Koilkudigals met in 1926, and for the 
purpose of convenient management, elect- 
ed one Muthirula Pillai as trustee to 
manage the temple. The said Muthirula 
Pillai claimed that he had acquired a here- 
ditary right to the office of the trustee. 
This claim was rejected by a Division 
Bench of this High Court consisting of 
Ramachandra Iyer, C.J. and Rama- 
murti, J., with the following observations: 


“Tt is said that, in 1926, the appellant 
was elected by the general body of 
Koilkudigals as a trustee. On this 
basis, he claimed that he had acquired 
a hereditary right to the office of trustee. 
We are, however, unable to see how 
that can follow. If the Koilkudigals 
are deemed to be the hereditary trus- 
tees, the mere fact that they comprised a 
large body of individuals cannot take away 
that right from them, All of them would be 
Joint trustees. The office will thus be a 
joint one, the co-trustees forming, as it 
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were, one collective trustee. But if they, 
for the purpose of convenient manage- 
ment, elected one from amongst them- 
selves as a trustee, it must have been 
only to facilitate the management of the 
temple and its properties. Such election 
by itself cannot confer any exclusive 
right of trusteeship, much less a here- 
ditary right to trusteeship. Indeed, it 
would really be the other way about. 
The appellant, by virtue of his election, 
can hold office only under the righ 
created by such election, and that can- 
not be regarded as in any way creating a 
hereditary right. The office of trustee, 
as we said, was a joint one, and it 
would not be open for the general body 
to alienate the office in such a way as to 
create a hereditary right in one amongst 
themselves, ” 


The above observations throw a flood of 
light upon the legal position of the plain- 
tiffs in this case, It isnot the persons, who 
were being periodically elected or appoint 
ed by the general body of the Brahmin 
community of Ariyanayagipuram, that 
have come forward, in this suit, for recog- 
nition of their hereditary right. On the 
other hand, the plaintiffs represent the 
entire community of Brahmins of the vil- 
lage, who have been hereditarily exercis- 
ing the right of managing and administer- 
ing the suit temple. The mere fact that 
they comprise a large body of individuals 
cannot take away from them the right of 
hereditary trusteeship. All of them would 
be co-trustees of the temple. If any of 
them dies, his right of co-trusteeship 
would devolve upon his heir.This would be 
true ofevery member of the Brahmin com- 
munity of Ariyanayagipuram at any point 
of time. Deaths may decrease, and births 
may increase the number of co-trustees 
entitled to manage the temple. But the 
succession to the general body of the 
trustees of the institution undoubtedly 
devolves byghereditary right and the cir- 
cumstance that for efficient administra- 
Jion the general body of trustees has been 
appointing by election one or more amon’ 
them to manage the temple does not in 
any manner detract from their status a 
joint trustees, nor can it confer any ex 
clusive right of trusteeship, much less 
hereditary right of trusteeship upon the 
person appointed by them. 


I1] 


Ir. Reference was made in the course 
of arguments to a ruling of the Supreme 
Court in Sambandamurthi Mudaliar v. State 
of Madras}, That case related to the 
trusteeship of the Kumaran Koil in 
Manjakollai village. The temple had 
been founded 200 years ago by the mem- 
bers of the Seguntha Mudaliart Community 
of Manjakollai village and ever since its 
inception, the management of the temple 
and its affairs was always vested in the 
‘community of Senguntha Mudaliars, and 
no Peron other than the elected trustee 
had at any time the right of management 
and control of the temple. One Sam- 
bandamurthi Mudaliar, the appellant in 
that case, claimed to be the hereditary 
trustee within the meaning of section 6 (9) 
of Tamil Nadu Act XIX of 1951. His 
contention was that according to the usage 
of the temple, the members of the Sengu- 
nathaMudaliar community annually elect- 
ed the trustee of the temple, and he hav- 
ing been elected as such must be regarded 
as a hereditary trustee because the office 
of trustee was “regulated by usage”, 
within the meaning of section 6 (9) of 
the Act.. This contention was repelled 
by the Supreme Court on the ground that 
the phrase “regulated by usage” in section 
6 (9) must be construed along with the 
phrase “succession to whose office”, and 
when so construed that part of the defini- 
tion would only apply. where the ordinary 
rules of succession under the Hindu Law 
are modified by usage, and succession has 
to be determined in accordance with the 
modified rules. If instead of Sambanda- 
murthi Mudaliar, the m who was 
elected by the general body of the trustees, 
the general body of the trustees them- 
selves had in that case claimed 
hereditary trusteeship, there can be no 
doubt that the Supreme Court would 
have recognised their claim because 
they would clearly fall under the first 
clause of the definition. Their Lordships 
also cited with approval Black’s Law 
Dictionary, in which the word 
“succession”? is defined as follows: 
“The devolution of title to property 
under the law of descent and distribu- 
tion. The right by which one set of men 
may, by succeeding another set, acquire a 
property in all the goods, movables, and other 
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chattels of a corporation. The fact of the 
transmission of the rights, estate, 
obligations, and charges of a deceased 
person to his heir or heirs.” 


Judging the right claimed by the plaintiffs 
in this case in the light of this definition, 
there can be no doubt that succession to 
the right of trusteeship of Sri Venkata- 
chalapathi Devasthanam devolves heredi- 
tarily within the meaning of clause (22) 
of section 6 of the Tamil Nadu Act 
XXII of 1959. In other words, the right 
of co-trusteeship possessed by every mem- 
ber of the Brahmin community of Ariya- 
nayagipuram at any point of time has 
been devolving from time immemorial 
on the death of that person on his heir or 
heirs. We, therefore, reverse, the finding 
of the trial Court and hold that the 
Brahmin Mahajanangal of the Village of 
Ariyanayagipuram, are the hereditary 
trustees of Sri Venkatachalapathi temple 
of that village. We may also note, in 
this connection, the finding of the trial 
Court at page 11 of its printed judgment 
which is in the following words: - 


“It was, therefore, clear that, in the 
instant case, the plaintifis, who succeeded 
in establisihing that there kas been an usage 
recognising all the resident members of the 
brahmin community as trustees and all of 
them as entitled to the office of trusteeship 
and all of them as entitled to be trustees while 
their forefathers and progenies were also trus- 
tees by reason of their residence and age could 
not be treated as having established that 
the succession to the office of trusteeship 
of the Vishnu temple is regulated by 
usage because the usage is not some- 
thing which can be reduced to any 
formula. ”’ 


It may be noticed that even according to 
the trial Court, the plaintiffs have succeed- 
ed in establlishing that there has been a 
usage recognising the members of the 
Brahmin community of the village as 
hereditary trustees of the temple. We 
confirm this finding. But we, disagree 
with the later part of the observation of 
the learned Subordinate Judge to the 
effect that inspite of the plaintiffs succeed- 
ing in establishing this usage, they must 
fail, because “‘ the usage is not something 
which can be reduced to any formula’. 
It is difficult to accept the assumption of 
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the learned Subordinate Judge that usage 
is not usage unless it can be reduced to a 
formula. What he evidently meant was 
that the Brahmin community is a body 
which fluctuates from time to time and 
cannot, therefore, be regarded as a deter- 
minate entity. As we have already 
observed at the inception, the law of the 
country has always recognised fluctua- 
ting communities as legal personae capable 
of owning rights. It was, therefore, 
wrong for the lower Court to have held 
that the fluctuating character of the com- 
munity would have the effect of depriving 
it of its legal rights. We consequently 
reverse the judgment of the Court below 
and decree the plaintiffs’ suit as prayed 
for with costs throughout. 


S.J. Appeal allowed. 
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If a coparcener desires to establish that 
a property in the name of a female member 
of the family or in the name of the mana- 
ger himself has to be accepted and treated 
as property acquired from the joint family 
nucleus, it is absolutely essential that such 
a coparcener should not only barely plead 
the same, but also establish the existence 
of such a joint family fund or nucleus. 
Even if the joint family nucleus is so 
established ,the prescription that the accre- 
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tions made by the manager or the pur- 
chases made by him should be deemed to 
be from and out of such a nucJeus does not 
arise, if there is no proof that such nucleus 
of the joint family is not an income-yield- 
ing apparatus. The proof required is very 
strict and the burden is on the person who 
sets up a case that the property in the 
name of a female member of the family 
or in the name of the manager or any other 
coparcener is to be treated as joint family 
property. There should be proof of the 
availability of such surplus income or 
joint family nucleus on the date of such 
acquisitions or purchases. The same is 
the principle even in the cases where 
moneys were advanced on mortgages 
over immoveable properties. Thc onus 
is not on the acquirer to prove that the 
property standing in his name was pur- 
chased from joint family funds. That 
may be so, in the case of a manager of a 
joint family, but not so in the case of all 
coparceners. For a greater reason it is 
not so in the case of female members. 


[Paras. 17, 24.] 


Itis obligatory on the part of the Court 
below to undertake the investigation as to 
the existence of such properties or liabili- 
ties and thereafter quantify the rights 
of parties. In the nature of things in a 
preliminary decree for partition and 
allotment of a litigant’s share in joint 
family properties, it is but essential for the 
trial Court to find out what are all the 
assets of the joint family, whether move- 
able or immoveable and after ascertaining 
such properties, determine the liabilities of 
the joint family as well and thereafter 
reckon the litigant’s share in the available 
surplus. It is only in that perspective that 
a Court can pass a preliminary decree for 
partition. It cannot avoid its responsibi- 
lity by postponing the determination of 
the relevant factors to the final decree 


proceedings. [Para. 10.] 
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The Judgment of the Court was delivered 
by 


Ramaprasada Ra, F}. —Defendants 2, 5,6 
aud 7 in O.S.No.109 of 1963 on the file of 
the Court of the Subordinate Judge, 
Chingleput, are the appellants. The 
suit was laid for partition and allotment 
of plaintiff’s one-fourth share in the pro- 
perties described in schedules B to G in 
the plaint. 
2. The plaintiff’s case is as follows: One 
Devaraja Chettiar had four sons, the pla- 
intiff and defendants 1 to 3- He is said 
to have carried ov a business in coconuts 
and plantains inTiruvallur town, with the 
income from the family properties. The 
plaintift has set out in schedule B to the 
plaint all such joint family Properties in 
which the appellants and respondents 1 to 
3 aS members of the same, are entitled 
toa share. Itis not disputed that Deva- 
raja Chettiar, by himself inherited certain 
properties, which became joint family 
Properties, of the plaintiff and res- 
pondents 1 to 3 after the demise of 
Devaraja Chettiar. It is also said that 
certain properties were bequeathed 
to plaintiff and respondents 1 to 3 under 
a Will Exhibit A-1 dated reth August, 
1940, whereby one Masi Ammal, 
paternal grandmother of the plaintiff 
bequeathed certain properties of hers to 
the sons of Devaraja Chettiar. The 
plaintiffs further case is that defendants 1 
and 2, soon after their marriage were 
living separately for Purposes of conven- 
ience. Even so, the third defendant was 
living separately after marriage. The 
case of the plaintiff is that Devaraja Chet-. 
tiar provided the first and second defen- 
dants with funds and entrusted with them 
_ the responsibility of the conduct of the 
family trade, which the father was run- 
ML J—24 
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ning. The plaintiff, who was a minor 
and was living with his mother,the fourth 
defendant in the family house is said to 
have assisted when he became of age, 
defendants 1 and 2 in the continuance of 
the family trade. It is also claimed that the 
first and second defendants were in charge 
of the management of the joint family 
properties and in the course of such 
management, they colluded together and 
lent moneys on mortgages and promissory 
notes in the name of second defendant’s 
wife, namely, the fifth defendant and 
such instruments now standing in the 
name of the fifth defendant ought to be 
held to be for the benefit of the joint 
family, as the consideration thereunder 
flowed from such surplus income. The 
plaintiff’s case is that schedule B-1 pro- 
perty was also purchased in the name of 
the fifth de iendani from the joint family 
income and funds. It is said that the 
second defendant from and out of the 
joint family funds gifted jewels worth 
Rs.5,000 to the sixth defendant, who is 
his concubine. Besides this, the plaintiff 
claims that jewels of the family worth 
about Rs.3,o00 are with defendants 1 
and 2. He would assert that the proper- 
ties described in schedules C to E.1, are 
joint family properties and excepting for 
the debts mentioned in Schedule F,which 
are to be paid by the family, there were no 
other debts. A similar assertion is made 
in the plaint that the properties described 
in Schedule Gare joint family properties. 
in which the plaintiff has an interest and 
that those properties were acquired with 
the joint family fund in the name of the 
seventh defendant, who is the mother-in~ 
law of the second defendant. A positive 
claim is made that the seventh defendant 
bad no funds of her own to acquire those 
properties and in this view the plaintif 
demands a partition of the properties des- 
cribed in Schedules B to G in the plaint 
and foran allotment of his separate one- 
fourtb share therein. He had come to 
Gourt, since there was no proper response 
to the suit notice given by him prior to the 
action. 


3- Defendants 1, 2 and 5 filed a common 
written statemert. According to these 
defendants they never lived as members of 
the joint family and they had no occasion 
to enjoy any joint family properties in 
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common. Their case is that the fourth 
defendant, who is the mother, is in posses- 
sion and enjoyment of the B Schedule 
properties which were bequeathed to her 
by Devaraja Chettiar under a will and she 
is also in possession of the properties 
bequeathed by the paternal grandmother 
of the plaintiff. Defendants 1 and 2 
would say that they have been living 
separately and carrying on separate 
business and that the business carried on 
by them had no connection with the 
father’s trade, which was stopped by him 
sometime before his death. Out of 
love and affection, the first defendant used 
to assist his mother in the management 
of the properties described in B Schedule. 
In fact, they had to spend a sum of 
Rs. 3,000 for installing a pumpset in the B 
Schedule lands. The specific averment 
is that the first four items of advances 
teferred to in the C Schedule were made 
by the seventh defendant from and out of 
her own funds and that tke fifth item in 
Schedule C never existed at all. These 
defendants deny that the sixth defendant is 
the concubine of the second defendant and 
that he ever gave any jewels worth 
Rs. 5,000 to her. They would also 
state that the first two items of the out- 
standings mentioned in D Schedvle do not 
exist and the third and the fourth items 
were the separate funds of the second 
defendant in which the plaintiff cannot 
claim a share. The sum and substance of 
the defence js that excepting for the pro- 
perties mentioned in schedule B, all the 
other properties are respectively the 
properties of those in whose favour they 
were purchased or in whose name moueys 
were advanced and that the plaintiff can- 
not claim any interest therein. The sixth 
defendant denied that she was the concu- 
bine of the second defendant and that he 
has given any jewels to her. The seventh 
defendant’s contention is that the mort- 
gages and sale deeds mentioned in G 
Schedule were all taken with her own 
funds and that the second defendant did 
not contribute any funds for these 
transactions and that she was otherwise 
well off, being the wife of a Shroff 
merchant and the plaintiff, therefore, 
cannot have any right in the G Schedule 
properties. The third defendant did not 
file any written statement and the fourth 
defendant remained ex parte. 
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4. On the above pleadings, the following 
issues were framed : 


1. Whether the B Schedule properties 
are available for partition ? 


2. Whether the plaintiff and the 4th 
defendant are liable to account to the 
defendants 1, 2 and 5 for profits from B 
schedule ? 


3. Whether the business as carried on by 
the parties is joint family business ? 


4. Whether the C and D Schedule out- 
standings belong to the family? 


5. Whether the items in E.E.1 and F 
schedule exist? If so, whether they 
belong to the family of the parties? 


6. Whether the Jands in Vadathur are 
joint family properties? 

7. Whether the suit is bad for partial 
partition ? 

8. To what relief, if any is the plaintiff 
entitled? Additional issues : 


1. Whether the properties in G Schedule 
were purchased bmami in the name of 
the seventh defendant by the second 
defendant? 


2. Whether the plaintiff can claim a 
share in those properties? 


Issue 4 was amended asB.1 schedule 
item had been omitted to be put in Issue 
in the suit and it is as follows: 


Whether the C and D schedule outstand- 
ings and B-1 schedule item belong to the 
family. 


The learned Judge on issues 1 and 2 under 
the impression that the plaintiff made a 
concession at the trial that the B schedule 


properties are not joint family properties i 
and t 


that they are at present, in the posses- 
sion of the fourth defendant as mother of 
plaintiff and defendants 1 to 3 and that 
those properties will be available for par- 
tition only after the lifetime of the fourth 
defendant between her and her sons, did 
not deal with these issues at all. On issue 
No. 3, the learned Judge held that the 
business carried on by defendants 1 and 2 
was a joint family business belonging to 
the plaintift and defendants 1 to 3 and that 
the business carried on by the third defen- 


“oy 
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dant also formed part of the joint family 
property. On issues 4 and additional issues 
1 and 2,he held that the moneys advanc- 
ed in the name of the fifth defendant re- 
ferred to in C schedule excepting item No. 
5 are joint family properties in which the 
plaintiff has a share. He also held that the 
Cschedule properties are such joint family 
ponents in which the plaintift has one 

o share. Regarding the property 
described in schedule mag which stood in 
the name of the seventh defendant, he 
held that it ought to be brought into the 
hotchpot for division. As regards the 
properties described in schedules D, 
E-1 and F he did notdecide whether 
such outstandings were available for par- 
tition, but relegated the investigation to 
the final decree proceeding. He found, 
however, that there were no jewels 
mentioned in plaint E schedule’ with 
defendants 1 and 2. On issue 6 he 
did notgive a definite finding, but 
left it to the parties to seek in 
appropriate proceedings such remedies 
as are available to them in law over those 
properties, which, according to the defen- 
dants, are said to be properties, obtained 
by the mother from and out the income of 
the B Schedule properties, In the result,a 
preliminary decree in favour of the plain- 
tifffor partition of his one-fourth share in 
B-1 Schedule and G Schedule properties 
was passed, As regards the division of the 
outstandings and debts, due to the family 
as stated in D and E r Schedules, the 
learned Judge thought that they could be 
considered at the time of the passing of the 
final decree. In other respects, he dis- 
missed the plaintiff’s suit, but directed de- 
fendants 1 and 2 to pay half costs of the 
Suit and asked others to bear their own 
costs. It is as against this, the present 
appeal has been filed. 


5. The appellants contend that the lower 
Court was wrong in having treated the 
Properties standing in the name of the 

and seventh defendants as proper- 
tiesjof the joint family. Their main con- 
tention is that the second defendant was 
having a business of his own and this had 
no reference to the joint family business 
at all and in any event it is said that there 
‘was no surplus income from the so-called 
joint family trade carried on by Devaraja 
Chettiar, and that, therefore, the proper- 
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ties in the name of his: wife, the fifth 
defendant and in the name of his 
mother-in-law, the seventh defendant, 
cannot, as a matter of course, be treated 
as joint family properties. 


6. In the above behalf Mr. Rangaswami 
Aiyangar contends that the properties or 
the advances made in the name of the 
fifth defendant and/or the seventh defen- 
dant, should be deemed to be properties 
which are not partible properties, on 
which the plaintiff could lay hands 
upon as asharer therein. 


7- The plaintiff has filed cross-objections 
and it stated that the lower Court was 
wrong in not having directed a partition 
of the B Schedule properties, as they are 
joint family properties, though for purpos- 
es of convenience, the mother is manag- 
ing the same with the assistance of the one 
or other of the defendants. The other 
objection is that item 5 of the C schedule 
ought to have been held as joint family 
property and that the defendants did not 
discharge their burden in proving that 
item No. 5 of C schedule did never exist 
at all. The legitimate grievance of the 
cross-objector is that the lower Court 
having found that the moneys advanced on 
mortgages in the name of the fifth defen- 
dant referred toin C schedule, except- 
ing item No. 5, are joint family funds, 
the Court ought to have granted a one- 
fourth share therein to the plaintiff. 
Again the cross-objector would state that 
the lower Court went wrong in having 
relegated to the final decree proceedings 
the investigation as to the existence or 
otherwise of the properties described in 
schedules D, E. I and F to the plaint. 
A vague contention is raised that the 
finding that there are no jewels men- 
tioned in E schedule to the plaint is not 
correct. 


8. Before we consider the relative con- 
tentions of either parties it is necessary 
to set out the scope of the contentions 
either parties. We shall first take 
up the items of properties described 
in schedule E to the plaint. In the plaint, 
a claim is made over moveable properties, 
such as jewels said to be in the possession 
of the second defendant and alleged to 
be joint family properties. The plaintiff, 
when he was in the box, admits that the 
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second defendant was living separately, 
but would add that he was having the 
joint family trade of Devaraja Chettiar. 
His case is that though the first and the 
second defendants were living apart, the 
goods, which his father used to receive 
from the suppliers, used to be divided 
and it was that corpus with which de- 
fendants 1 and 2 were trading. He would 
admit that the third defendant was having 
a separate business established, but would 
vaguely add that the second defendant 
was supplying things to him and, there- 
fore, it was a common business. He 
does not know when the second defen- 
dant or the third defendant startcd their 
business. He is not aware of the capital 
so invested in such business. Excepting 
for the bare ipse dixit of the plaintiff that 
the jewels mentioned in schedule E are 
with him and that they have been pur- 
chased from the joint family trade, no 
other evidence was Jet in to substantiate 
such a contention. In those circums- 
tances, the learned Judge rightly 
held that there is no proof that the family 
even owned the jewels mentioned in 
plaint E schedule and that the said 
jewels are either with the first defendant 
or the second defendant. We accept this 
finding and hold that there are no jewels 
mentioned in the E schedule with de- 
fendants 1 and 2, which are liable to be 
partitioned as claimed by the plaintiff. 


9. As regards the allegation of the plain- 
tiffthat the second defendant made jewels 
worth about Rs. 5,000 from and out of 
the family funds and gave them to the 
alleged concubine of his, namely, the 
sixth defendant, there is absolutely no 
proof. The learned counsel for the 
respondents also is unable to refer to us in 
the record any acceptable material on 
which we could hold that the sixth de- 
fendant has in her possession jewels worth 
about Rs. 5,000 which she has to account 
to the family. We accept the finding 
in this issue and hold that the sixth de- 
fendant is not in possession of any of the 
joint family properties moveable or im- 
moveable. 


10. The next point for consideration is, 
whether the learned Judge was right in 
having relegated to the final decree 
proceedings both the investigation and the 
determination as to rights of parties over 
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the properties mentioned in schedules, 
D, E, I and F. Schedule D properties. 
are said to be oOutstandings in the name 
ot A.D. Kandaswami Chettiar, the second. 
defendant herein. Excepting for a bare 
enumeration of such debts, the plaintiff 
has not attempted to establish them: 
Even so, as regards the properties’ men- 
tioned in the name of the first defendant,. 
the plaintiff’s evidence is, bis own self- 
serving testimony. F schedule relates to 
the alleged debts due by the joint family. 
Whether such debts were incurred as 
stated by the plaintift and whether they 
are for the benefit of the joint family 
are all matters which have to be decided 
while passing a preliminary decree. The 
learned Judge was, therefore, not correct 
in having left open these items for being. 
taken up and adjudicated upon at the 
time of passing of the final decree. No- 
particular reason has been given as to 
why the items of properties mentioned 
in schedules D. E. I and F should be 
considered only at the time of the passing, 
of the final decree. We are, therefore, 
constrained to set aside this portion of the 
judgment of the Court below relating 
to these three schedules and as we shall 
presently state it is obligatory on the pa 
of the Court below at the time of the pas- 
sing ofthe preliminary decree to under-} 
take the investigation as to the existence|| 
of such properties or liabilities and there- 
after quantify the rights of parties. In 
the nature of things in a preliminary dec 
for partition and allotment of a litigant’ 
share jn joint family properties, it is but) 
essential for the trial Court to find out what 
are allthe assetsof the joint family, 
whether moveable or immoveable, andi 
after ascertaining such properties, de- 
termine the liabilities of the joint famil 
as well and thereafter reckon the litigant’ 
share in the available surplus. It is onl 
in that perspective that a Court can pass 
a preliminary decree for partition. It} 
cannot avoid its responsibility by post- 
poning the determination of the relevan 
factors to the final decree proceedings. 









11. We are, therefore, left with the con- 
sideration of properties described in 
schedules B, B-1, C and G. 


12. As regards B schedule properties. 
the learned Judge misunderstood the 
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contentions of parties. It is common 
ground that the properties described in 
B schedule are the properties now in the 
Possession of the fourth defendant and, 
that they are joint family properties. 
If Devaraja Chettiar made a willof such 
properties, it is invalid in the eye of law. 
Exhibit A-1 therefore, cannot be sus- 
tained as a will, as it related to joint 
family properties, Regarding Exhibit 
B-3, which is also a will left by the pater- 
nal grandmother of the plaintiff, the 
Properties which are the subject-matter 
therein should be deemed and accepted 
to be properties in which the plaintiff 
has a defined one-fourth share along with 
defendants 1 to 3. The fourth defen- 
dant, obviously by consent, is enjoying 
for her life the properties mentioned in 
schedule B. That would not bea ground 
to deny the plaintiff’s right to obtain a 
declaration even in this suit as regards his 
one-fourth share in guch properties. It 
would be idle to postpone the issue of 
such a declaration in favour of the plain- 
tiff as also concurrently the right of defen- 
dants 1 to 3 to get their respective shares 
in the B schedule properties. The learned 
counsel for the appellants also does not 
keenly contest before us that such a con- 
cession was made by the learned counsel 
for the appellant at the trial Stage. In 
the background of such materials placed 
before us, we find that the plaintiff is en- 
titled to an one-fourth share in the B 
schedule properties and division of such 
properties will be effected only after the 
life-time of the forrth defendant, who 
has been jointly and by consent held out 
for a considerable length of time as the 
person entitled to such income during 
her lifetime, There will, therefore, be a 
preliminary decree in favour of the plain- 
tiff declaring his one-fourth right in the 
B schedule properties. He and defen- 
dants 1 to 3 would obtain their separate 
‘possession of their one-fourth share 
only after the lifetime,of the fourth de- 
fendant and this shall be borne in mind 
by the Court which passes the final 


decree in this partition action. 


13. It is convenient for us to deal at 
this stage with the so-called trade con- 
ducted by Devaraja Chettiar and the 
income which could have arisen there- 
from. Besides examining himself, there 
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is no acceptable evidence on the side of 
the plaintiff to touch upon the nature of 
the business and its productivity. In the 
plaint, the plaintiff’s allegation is that 
the father entrusted the first and second 
defendants with the conduct of the family 
trade started by him and provided them 
with funds. His case is that it yielded 
good income and the family assets were 
augmented therefrom. He would add 
that the income from the properties and 
trade was considerable and it is only 
from the savings of the income from 
the land, house and trade, the second 
defendant purchased ‘properties either 
in the name of his wife or his mother- 
in-law. In the written statement, these 
allegations are specifically . denied. 
They would say that none of the four 
brothers had any community of interest 
with the others and that the father did 
never entrust any family trade to the 
first and or the second defendant. 
Whilst admitting that the first and second 
defendants carried on business, it is al- 
leged that they had no connection with the 
trade that was carried on by the father, 
which he stopped sometime before his 
death. The second defendant denies 
that he purchased the properties men- 
tioned in B-1 schedule in the name of 
his wife the fifth defendant, the nucleus 
being the joint family income. 


14. The seventh defendant in her written 
statement alleges that she had considera- 
ble means from which she could advance 
moneys over mortgages and purchase 
properties in her own name and that many 
of the transactions in the G schedule are 
transactions effected after the institution 
of the suit and that itis rediculous to sug- 
gest that the income from the joint family 
was the nucleus from which ` such pro- 
perties were purchased. When P. W, 1 
was in the box, he merely exaggerated 
the income from the family business, 
We have already stated while dealing 
with the B schedule properties, that the 
income from the joint family properties 
enumerated in schedule B was enjoyed 
by the fovrth defendant and it is not the 
fourth defendant’s case that she ever 
contributed or gave any moneys to de- 
fendants 1 to 3 for them to utilise the 
samc to augment the joint family pro- 
perties. As a matter of fact, the com- 
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mon case ofall parties is that the fourth- 
defendant was enjoying the joint family 
income and such life-enjoyment of the 
income of the properties in schedule B 
was acceded to by all the members of the 
joint family. From the very nature of 
things, therefore, it follows that the in- 
come from the joint family properties 
in schedule B could not have formed 
the nucleus for further augmentation of 
the joint family properties or for the 
purpose of advancing moneys on mort- 
gages over immoveable properties in the 
name of either the co-parceners or their 
kith and kin. We are unable to lay 
any reliance upon the evidence of P, W. 1 
who does not even know as to the cir- 
cumstances under which, the first, second 
or the third defendant started their own 
business, when he says that there was 
considerable income from the family 
business. He admits that his mother was 
receiving all the rents from the family 
properties. He would not state in his 
chief-examination as to what would be 
the income from the so-called joint 
family trade. On the other hand, the 
second defendant, when he was in the 
box, was searchingly cross-examined. 
When he stated that he would get a maxi- 
mum income of Rs. 150 per month in his 
own coconut business, there was not even 
a suggestion that the income from the 
alleged joint family trade could be con- 
siderable and that the properties pur- 
chased by him in the names of his mother- 
in-law or his wife or the mortgages taken 
in the name of his wife or his mother-in- 
law are to be deemed to be transactions 
for the benefit of the joint family, as the 
consideration therefrom should be 
deemed to have been flown from the joint 
family income. In cross-examination, 
the second defendant would say that him- 
self and the third defendant were running 
shops even during the life-time of their 
father. Reliance is placed upon Exhibits 
A-21, A-38, Ag , A-36, A-50 A-51 and 
A-52 to show that there was a family 
trade and that the second defendant 
ought to be deemed, in the circums- 
tances, to have taken over that family 
trade and continued. Exhibit A-21, 
is a promissory note for Rs. 100 
executed by Devaraja Chettiar and 
the second defendant, in favour of 
one Subramania Chettiar, Exhibit 
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A-38, is a mortgage deed executed 
by Devaraja Chettiar and his sons over 
certain items of B schedule properties. 
Exhibit A-39 is again a mortgage execu- 
ted after the life-time of Devaraja 
Chettiar by the fourth defendant (the 
mother) and the son over certain items of 
B schedule properties. Exhibit A-36 
is a promissory note for Rs. 1,000 execu- 
ted by the first, second and the fourth 
defendant for the business of the first 
defendant and the second defendant. 
Exhibit A-50 is a notice issued by the sup- 
plier of the goods to the first and the se- 
cond defendant, calling upon them to pay 
all the dues. Exhibit A-51 and A-52 
are similar letters. It is significant to note 
that all these transactions are during 
1940 to 1949, when the plaintiff was a 
minor. The mother, who was examined 
on the side of the plaintiff, curiously 
enough supports the plaintift and says 
that the income from the lands was put 
in the business. She miserably fails in 
the cross-examination, when she confesses 
that she does not remember as to how 
much and on what occasion she gave 
money for the business of her sons. She 
says that she used to visit the second de- 
fendant’s shop about seven or eight years 
ago. She would assert that the sons have 
a right in the B schedule properties only 
after her lifetime. She is not aware as 
to whether the seventh defendant is a 
well-to-do woman. The trend of evi- 
dence of the mother, who was desperately 
desirous of helping the plaintiff, does not 
touch upon the real aspect arising in 
the instant case as to whether the sons 
carried on any joint family business and 
whether such a business was productive 
enough to form the foundation or the 
substratum for the augmentation of the 
joint family properties by the first, se- 
cond or the third defendants. The exhi- 
bits referred to above related to the years 
1940 to 1949. The account book Exhi- 
bit A-20, produced by the second defen- 
dant belies that there could have been 
any joint family business. The most im- 
portant feature in this case is that the 
plaintiff did not establish to the hilt 
that the B schedule properties or the so- 
called joint family business could ever 
produce such a large sums of money, 
which could form the nucleus and the 
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source for the purchase of properties 
under Exhibit B-6, or for advancing 


moneys on mortgages under Exhibits 
A-6, A-7, B-15 and B-14. 


15. Itis in this context that the question 
of law, looms large in this case, namely, 
whether the burden of proof, which lay 
heavily on the plaintiff, has been 
discharged for him to obtain an en- 
titlement so as to demand a share in the 
Properties set out in schedules B-1, C 
and G to the plaint. 


16. Before dealing with it, we shall state 
the particular facts with reference to the 
properties claimed by the plaintift. Ex- 
hibit B-6 dated 26th December, 1959, is 
a registered sale deed of the property in 
question in favour of the fifth defendant 
the wife of the second defendant. In the 
G schedule, there are five items of which 
the fifth item has been found to be not in 
existence. We are accepting this fin- 
ding, as the plaintiff has failed to prove 
that any amount was due to the family 
or even to the second defendant as stated 
in item 5 to the Q schedule. The other 
four items in schedule C are covered by 
Exhibits A-8, A-4, A-5, A-6 and A-7 res- 
pectively. Exhibit A-8 is a mortgage, 
for Rs. 1,500 in which the fifth defendant 
is described as the mortgagee ard as the 
person , who advanced moneys thereunder. 
Similarly Exhibits A-4, A-5, A-6 and A-7 
are mortgages in her name. The reci- 
tals in the mortgage do support the fifth 
defendant’s case that it was either her 
money or moneys given to her by her 
foster-mother, the seventh defendant, that 
went towards the consideration of 
all the above mortgages. The G sche- 
dule consists of three items. The first 
two items relate to one property, which 
was ‘purchased by the seventh defendant 
after the suit was instituted, the con- 
sideration for which is said to have flown 
from her own funds. Even so, under 
Exhibit B-14. the seventh defendant, long 
after the filing of the present suit, pur- 
chased the house property, which is the 
subject matter of this exhibit. The 
seventh defendant’s case is that it is ridi- 
culous to say that these properties could 
have been pvrchased from and out of the 
income of the joint family consisting of 
the plaintiff and defendants 1 to 3 and 
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that the consideration for such purchases 
was provided for by the second defen- 
dant. The learned Subordinate Judge 
went into the question, whether the 
seventh defendant could have provided 
funds to the fifth defendant either for 
purchasing the B-1 schedule property 
or for advancing moneys on the four items 
of mortgages described in the C schedule. 
He also went into the fact whether the 
seventh defendant was possessed of funds 
at all for her to purchase the properties. 
under Exhibits B-15 and B-14. We have 
already expressed the view that the plain- 
tiff who wentinto the box, did not even 
know as to how much income the joint 
family lands yielded. He is not even aware 
as to whether from any funds of the joint 
family, his father or his mother purchased. 
one or the other of the items in schedule 
B, which are admittedly, joint family 
properties. He does not know, who pays 
the kist for the land. He would not pro- 
duce the so-called account books of the 
family for the years 1940 to 1956, though 
he has them in his custody. He would 
hesitantly say that the rent will be col- 
lected by his mother and his brothers. 
Regarding the schedule G properties, 
he would say that he was in the library 
and the Vakil’s house is adjoining it and’ 
from the library had overheard when the 
second defendant consulted the Vakil for 
transferring the sale of the house in the 
name of the seventh defendant. The 
mother, examined as P. W, 3, would spin 
out a case that the income from the land. 
was put in the business and would add 
that she alone did not enjoy the joint 
family i joyi 


collect the rents from the family proper- 
ties, but would correct herself 5 saying 
that her son also would collect the rents, 
She candidly admits that she sold cer- 
tain properties and that she did not con- 
sult her sons. She would not even re- 
member how much and on what occasion 
she gave moneys to the shops. She would 
reiterate that her sons have a right in the 
joint family properties only after her life- 
time. P. W. 4 did not help the plaintiff 
in any manner. On the other hand, the 
second defendant, when he went into 
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the box admitted that the properties in sc- 
hedule B are enjoyed by his mother and 
the income from his own properties would 
be about Rs. 150 per month and that he 
joined in exhibits A-21, A-38, A-39 and 
A-36 because his father and his mother 
as also the creditor wanted him to join in 
those documents. Lastly, he would say 
that his wife did not have any property 
and that the properties or the mortgages 
standing in the name of his wife weie 
all secured by her from the funds given 
to her by her foster-mother, the seventh 
defendant. 


17. On a fair reading of the evidence 
letin by the plaintiff , we are unable 
to find as to what was the income of the 
joint family and even if there was any 
income from the so-called joint 
family trade, what was the surplus, 
which was available to enable the co- 
parceners of the family to augment the 
same by purchasing properties. The 
plaintiff has come to Court with a de- 
finite case that the properties described 
in schedule B-1,G and G are joint 
family properties. He cannot merely 


plead such a fact without proving 
them by acceptable material. We 
are unable to hold that the second 


defendant was dubbed as the manager 
of the family. He was an younger mem- 
ber of the family. More reliable evi- 
dence is required to impress on the second 
defendant the badge of a joint family 
manager. There is not even a whisper 
either in the pleadings or in the witness 
box by the plaintiff or his witnesses that 
the joint family income was handed over 
to the second defendant for purchase of 
other properties in the names of the fifth 
defendant or the seventh defendant, 
If a co-parcener desires to establish that 
property in the name of a female mem- 
nes of the family or in the name of the 
manager himself has to be accepted and 
treated as property acquired from the 
‘oint family nucleus, it is absolutely 
essential that such a co-parcener should 
not only barely plead the same, but also 
establish the existence of such joint family 
funds or nucleus. Even if the joint family 
nucleus is so established, the presump- 
tion that the accretions made by t 
[manager or the purchases made by him 
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should be deemed to be from and out of 
such a nucleus does not arise, if there is no 
proof that such nucleus of the joint family 
is not an income-yielding apparatus. 
The proof required is very strict and the 
burden is on the person, who sets up a case 
that the property in the name of a female 
member of the family or in the name of 
the manager or any other co-parcener is 
to be treated as joint family property. 
Such burden could be said to have been 
discharged and the usual presumptio: 
that such acquisitions are attributable 
tothe joint family nucleus and its income 
would not automatically arise, but would 
depend upon proof of the avaiiability 
of such surplus income or joint family 
nucleus on the date of such acquisition 
or purchases. The same is the principle 
even in cases where moneys were advan- 
ced on mortgages over immovable pro- 
perties, That such a presumption would 
arise only in the above circumstances, 
are now very well established. 


18. In M. Girimallappa v. R. Yeliappagondat 
considering the nature of the presumption, 
which would arise in the case of new 
acquisitions made by a manager in his 
own name, the Supreme Court held : 
“ Where the manager of a joint Hindu 
family acquied certain properties in 
his own name and there was sufficient 
nucleus of joint family property out 
of which those properties might have 
been acquired and apart from those 
properties the manager had no other 
source of income, the presumption 
arises that the newly acquired pro- 
perties were the properties of the 
joint family. Unless that presumption 
was rebutted, it must prevail.” 
In Mallesappa v. Mallappa*, this prin- 
ciple is reiterated in a slightly different 
way. The Supreme Court held as 
follows : 


“ Where a manager claims that any 
immovable property has been acquired 
by him with his own separate funds and 
not with the help of the joint family 
funds of which he was in possession and 
charge, it is for him to prove by clear 


fa 
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and satisfactory evidence his plea that 
the purchase-money proceeded from 
his separate fund. The onus of proof 
must in such a case be placed on the 
manager and not on his co-parceners,”’ 


We would also refer for completion to 
a general proposition also laid down by 
the Supreme Court in M. Gowdappa Hankk 
v. R. Reogowda Sankh1, which is as follows: 


““ There is no presumption that a Hindu 
family merely because it is joint, pos- 
scss any joint property. The burden 
of proving that any particular property 
is joint property, is therefore, in the 
first instance upon the person, who 
claims it as co-parcenary property. 
But if the possession of a nucleus of 
the joint family property is either ad- 
mitted or proved, any acquisition made 
by a member of the joint family is 
presumed to be joint family property. 
This is, however, subject to the limita- 
tion that the joint family Property must 
be such as with its aid the property 
in question could have been acquired. 
It is only after the possession of an ade- 
quate nucleus is shown, that the onus 
shifts on to the person who claims the 
property as self-acquisition to affir- 
matively make out that the property 
was acquired without any aid from the 
family estate,” 


18. If the above principles laid down 
by the Supreme Court are borne in mind, 
there is no evidence in the instant case 
that the second defendant was manager 
of the joint family. Therefore, it is not 
for him to establish that the properties 
standing in the name of his wife or his 
mother-in-law, should be deemed to be 
joint family properties and that he 
should be deemed to have provided the 
joint family funds for acquiring the 
same. 


19, Again, the plaintiff did not establish 
that there was sufficient nucleus of joint 
family properties, out of which the pro- 
perties described in schedules B-1,C and 
G could have been purchased. 


20. The plaintiff lastly failed to 
establish that the joint family properties, 
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the B schedule properties in this case, are 
such as with its aid the properties in the 
disputed schedules could have been 
acquired or moneys could have been ad- 
vanced on tke mortgages referred to 
herein. 

21. We have no hesitation to hold that 
the Gourt below wrongly placed the 
burden on the seventh defendant to esta- 
blish that she had sufficient funds for her 
to advance moneys to her foster-daughter, 
the fifth defendant or for her to purchase 
Properties in her own name. We feel 
it unnecessary to go into that question, 
as in Jaw, the onus is not on the seventh 
defendant to establish that she was pos- 
sessed of funds. On the other hand, it 
is for the plaintiff to show that the 
seventh defendant got the funds from the 
second defendant and she passed it on 
to the fifth defendant to acquire the pro- 
perties mentioned in schedules B- and 
G besides purchasing Properties men- 
tioned in the G schedule. 


22. Before parting with the case, we 
have to also consider the nature of proof 
required, when the Property is secured 
in the names of female members of the 
family or female relatives. No doubt, 
the Supreme Court in Narayanaswami v. 
Ramakrishna1, after noticing the fact, 
that the acquisitions were made in the 
name of the karta’s wife, his son etc., held 
On a consideration of the evidence that 
it did not appear that the joint family 
had at the date of the acquisitions made 
sufficient nucleus from which these pro- 
perties could be acquired. In that con- 
text, the learned Judges said : 


“ Where in fact at the date of acquisi- 
tion of a particular property, the joint 
family had sufficient nucleus for acquir- 
ing it, the property in the name of 
any member of the joint family should 
be presumed to be acquired from out of 
family funds and so to form part of the 
joint family property, unless the con- 
trary is shown.” 


A division Bench of this Court consisting 
of Ramamurti, J. and Alagiriswami, J., 
had occasion to consider the judgment of 








1. ie) 1 M.L.J. (S.C.) 78 : (1965) 1 An. 
W.R. (S.C.) 78 : (1965) 1 S.C.J. 522 : (1964) 7 
S.A.R. 490 : ALR. 1965 S.Q. 289. 
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the Supreme Court in Narayanaswami 
v. Ramakrishna}, in Nagayasami v. 
Kochadai®. There, our Court said : 


“There is no essential distinction as to 
the scope of the presumption in the case 
of acquisitions in the names of male 
members of a joint family and the fe- 
male members of a joint family. In 
the case of male members of a joint 
family, there is a presumption that if 
the joint family had sufficient ancestral 
nucleus, the properties standing or 
acquired in the name of junior members 
are joint family properties unless the 
presumption is rebutted by showing that 
the properties are the separate pro- 
perties of the particular member or 
members in whose names the properties 
stand or were acquired. There is no 
such presumption in the case of pro- 
perties standing in the name of female 
members. In the latter case, it is for 
the party, who claims properties as 
joint family properties, to specifically 
plead the particulars and details, in 
the pleadings and establish the same by 
adducing necessary evidence. If there 
isno pleading and if on the side of the 
plaintiffs there is no evidence, there is 
no need for detailed scrutiny of the 
case of the female members or persons 
claiming through them, as to the re- 
sources of the female members and as to 
how they acquircd the propertics in 
question. Ifthe plaintiff on whom the 
burden lies adduces no evidence, no 
further question arises and the female 
member in whose name the property 
stands, must be held to be the beneficial 
owner of the property in question.” 
23. The learned Judges went elaborately 
into the question with reference to the 
established precedents, and said that the 
Supreme Court did not consider a 
general situation like the one which arose 
before them and observed : 


“We are not prepared to’ hold that 
the Supreme Court intended to over- 
rule the uniform view taken by all 
the High Courtsin a series of cases 
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and upset this well settled and well 
established rule of distinction in the 
matter of presumption.” 


24. In the light of the above well said 
and well laid principles of law, we are 
unable, with great respect, to approve 
of the decision in Ramudu Mudaliar v. 
Ellammal!. There, Raghavan, J., obser- 
ved thus: 


“When a family continues to be a 
joint family, there is no reason why the 
purchase by a member in a revenue auc- 
tion should be exclusively for him- 
self and not for and on behalf of the 
family of which he was a member. It 
is, of course, open to a member of 
a joint Hindu family to acquire pro- 
perty in his own name. But the acquirer 

as to establish that the fund for 
the purchase did not come from the 
joint family funds but that it was his 
own.’ 


With great respect to the learned Judge 
the onus is not on the acquirer to prove 
that the property standing in his name 
was purchased from joint family funds. 
That may be so, inthe case of managee 
of the joint family, but not so in the case 
of all coparceners. For a greater reason 
it is not so in the case of female members. 
We are, therefore, of the view that, 
in the absence of any evidence in 
this case that there was such income 
yielding apparatus in the nature of a joint 
family nucleus and in the absence of 
such joint family properties being avail- 
able to the co-parceners even for purposes 
of enjoyment, as in this case the mother 
is admittedly enjoying the income there- 
from, we are unable to hold that the 
properties described in schedule B-1, 
C and G ought to be deemed and con- 
sidered as joint family properties. 
The properties in the name of the 
female members and female relatives 
respectively of the family such as 
the fifth and the seventh defendants 
should stand without being disturbed. 
This is so because the plaintiff has failed 
to prove that on the date of acquiring 
these properties, the family had sufficient 
income from which the disputed accre- 
Do amaia 


1. (1973) 1 M.L.J. 388 : 86 LW. 509 : ALR, 
1974 Mad. 51. 
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tions or acquisitions might have been 
made. 


25. We shall now take up the memo- 
randum of cross-objections filed by the 
plaintiff-first respondent. As regards 
schedule'B properties, Mr. Sivamani says 
that no concession was made in the lower 
Court about this schedule. But on the 
other hand it was the common case of 
all parties that the B Schedule properties 
are with their mother, the fourth defen- 
dant and that she was allowed to enjoy 
the properties for her life. It does not 
appear to us that the parties ever agreed, 
as stated by the learned Subordinate 
Judge that issue No. 1, need not be con- 
sidered at all by him. In the light of 
the events already traversed by us in this 
judgment and in the wake of the present 
contentions before us, we have already 
held that the B schedule properties are 
to be held as joint family properties and, 
there will be a preliminary decree for 
partition and separate possession of the 
one-fourth share of the plaintiff therein. 
But at the same time, we make it clear 
that the plaintiff as well as defendants 
1 to 3 could obtain their separate pos- 
session of their one-fourth share only 
after the lifetime of the fourth defendant. 
The preliminary decree ought to have 
been passed declaring such rights in the 
parties and it is only at the time of the 
passing of the final decree that the above 
convenient method of separate enjoyment 
shall be borne in mind by the lower 
Court. 


26. We have already found that item 
5 of schedule F does not exist and we do 
not agree with Mr. Sivamani that there 
is any substarce in the plaintiff’s conten- 
tion that this item should also be deemed 
to be in existence and forms part of the 
joint family nucleus. There is no tittle 
of evidence in this behalf. Even so, we 
have in the previous paragraphs upheld 
the contention of the fifth defendant that 
the assets mentioned in schedule C are 
her properties and not the properties of 
the joint family. We have already ren- 
dered our reasons for it. There is, there- 
fore, no substance in the cross-objections 
of the plaintiff in this respect. ` 


27. As regards the ovtstandings men- 
tioned in schedyles D, E-] and F we have 
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already accepted on principle that the 
lower Court ought not to have fudged 
its obligation to investigate ou the said 
items for purposes of finding whether they 
are available at all and if available whe- 
ther they are the joint family assets. We 
have already, in the course of our judg- 
ment, indicated that it is for the lower 
Court to enquire whether the properties 
mentioned in schedules D, E-1 and F are 
joint family properties even before it 
passes a preliminary decree. 


28. As regards the E schedule properties 
we found earlier that no such jewels are 
in existence and Mr. Sivamani, was un- 
able to place before us any material to 
find to the contrary. 


29. In the result, therefore we allow the 
appeal with costs and allow cross-objec- 
tions in part, but each party will bear 
their own costs in the cross-objections. 


30. We, however, set aside the direct 
tion of the lower Court against defen- 
fendants 1 and 2 to pay one half of the 
costs ofthe suit to the plaintiff, as before 
us, defendants 1 and 2 have substantially 
succeeded in almost all their conten- 
tions. The plaintiff, the cross-objector in 
the memorandum of cross-objections, 
shall bear the Court-fees payable by him- 
self throughout, if they had not already 
paid the same. 


31. In the light of our findings that the 
lower Courtdid not fully investigate into 
the assets of the joint family with parti- 
cular reference to properties described 
in schedules D, D-1 and F and for the 
reason that we have allowed the present 
appeal, the preliminary decree rendered 
by the Court below has to be recast and 
hence the subject-matter is remitted to 
it for further investigation. The lower 
Court shall, on remit, after hearing the 
parties, and in the light of this judgment, 
pass a fresh preliminary decree setting 
out the entitlements of the plaintiff and 
defendants 1 to 3 in the joint family pro~ 


perties, 
R. S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—G. Ramanujam, F. 


Anjalai Petitioner* 
D. 

The Authorised Officer (Land 
Reforms), Mayuram, Thanjavur 


District and others Respondents. 


Tamil Nadu Land Reforms (Disposal of Surplus 
Land) Rules (1965), rule 7—Rule prescribing 
time limit—Assignment of land—Ap plication 
Jor—Whether ultra vires section 94 of the 
Madras Land Reforms (Fixation of Ceiling on 
Land) Act, 1961. 


The rule requiring an application for as- 
signment to be filed within a particular 
time cannot be said to be ultra vires sec- 
tion 94 ofthe Madras Land Reforms 
(Fixation of Ceiling on Land) Act, 1961. 
There is no inconsistency between the 
rules and the provisions in section 94. 


[Paras. 7 and 8.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the affi- 
davit filed therewith the High Court will 
be pleased to issue a writ of certiorari and 
mandamus calling for the records relating 
to the proceedings from the Land Com- 
missioner, Board of Revenue (Land Re- 
forms), Chepauk, Madras in Board’s L. 
Dis. No. F-3 2739 of 1975 (L. Ref.) dated 
28th January, 1975 confirming the order 
of the District Revenue Officer, Thanja- 
vur dated 5th November, 1974 in his pro- 
ceedings No. 23925/74/J/1o and that of 
the Authorised Officer (Land Reforms), 
Mayuram, dated 28th November, 1973 
and made in MR IV/ii/17-7yo/A-9 and 
quash the order therein insofaras the 
petitioner is concerned with costs of the 
petitioner and direct the first respondent 
herein to assign to the petitioner the lands 
situated in Nemmeli village, Sirkali taluk 
in R.S. No. 9/2 which were declared sur- 
plus and belonged to K. Arunachala Iyer. 


K.V. Sankaran, for R. Ganesan, for Petitioner, 








* W. P, No, 1714 of 1975. 
17th March, 1975, 
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The Court made the following 


ORDER.—The petitioner claims to be a cul- 
tivating tenant in respect of 51 cents in 
R.S. No. 9/2 belonging to one Arunachala 
Iyer of Nemmeli village in Sirkali taluk. 
An extent of 3.64 acres of wet lands be- 
longing to the said Arunachala Iyer was 
declared as surplus land by the Authoris- 
ed Officer, the first respondent herein, 
under the Madras Land Reforms (Fixa- 
tion of Ceiling on Land) Act, 1961, herein- 
after referred to as the Act. R.S. No. 
9/2 formed part of the land declared as 
surplus. In the draft and final notifica- 
tion published under sections 12 and 18 
respectively the name of the petitioner had 
been shown as occupier. After the final 
notification under section 18, excess lands 
were taken over by Government. There- 
after a notice in form B inviting applica- 
tions in Form C for assignment of the lands 
was duly published. Two applications 
had been received in answer to the said 
notice for the assignment of the above 
lands. The said applications were duly 
notified in Form D and objections were 
called for. The Special Deputy Tahsildar 
Mayuram was asked to conduct an 
enquiry on the C form applications. After 
purusing the records of the enquiry and 
the recommendations of the said Special 
Deputy Tahsildar, an assignment was 
ordered on 28th November, 1973 in 
favour of the fourth respondent in res- 
pect of an extent of 3 acres 64 cents and 
in fevour of the Chandrasekaran in 
relation to 20 cents. 


2. The petitioner who claims to have been 
dispossessed as a result of the final noti- 
fication under section 18 filed an applica- 
tion for assignment on 21st January, 1974 
that is, long after the assignment had been 
made. This application was returned by 
the Authorised Officer on 31st January, 
1974 stating that an order of assignment 

ad been passed on 28th November, 1973 
and that the petitioner may prefer an ap- 
peal before the District Revenue Officer 
if she is so advised. The petitioner there- 
upon filed an appeal before the District 
Revenue Officer against the order of as- 
signment passed by the Authorised Offi- 
cer on 28th November, 1973 assigning 
parts of the lands in favour of the fourth 
respondent. It was contended by the peti- 
tigner before the District Revenue Offi- 
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cer, the second respondent herein, that 
she being a tenant referred to in the draft 
and final notification under sections 12 
and 18 respectively is entitled to priority 
over all other claimants for assignment 
that she has always been willing and ready 
to make the application for assignment, 
that the fourth respondent has no right to 
get the assignment of the lands in preferen- 
ce to the petitioner, and that in any event, 
the dispossession of the petitioner from the 
lands in ‘her occupation will cause irre- 
parable loss and hardship and that there- 
fore the order of assignment passed on 
28th November, 1973 should be set aside. 
On behalf of the fourth respondent it was 
contended before the second respondent 
that the petitioner not having applied for 
assignment of the lands in question, nor 
having filed any objections to the proposed 
assignment as required under the rules she 
is not entitled to challenge the assignment. 


3. The second respondent found that the 
petitioner was a tenant in occupation of a 
portion of the excess land and that her 
name finds a place in the draft and final 
notifications under sections 12 and 18 res- 
pectively. He also found that the publi- 
cation of D form notice inviting applica- 
tions had been duly made, that notice in 
Form D calling for objections was also 
duly notified, and that the petitioner did 
not either file an application for assign- 
ment before the notified date before 28th 
November, 1973 when the final orders of 
assignment were passed nor did she file 
any objection to the aSsignment in favour 
of the fourth respondent. Ultimately the 
second, respondent held that: 


“The appellants did not choose to apply 
for assignment in time though they were 
made aware ofthe publication of B Form 
notice. They could have at least ob- 
jected to the proceedings during the in- 
terval ofabout four months from the last 
date fixed for the receipt of objections 
and the date of Authorised Officer’s 
passing orders, In this also, they have 
failed. As such their contention 
that they have been waiting to file their 
applications cannot be accepted. In 
the absence of applications from the ap- 
pellants,the Authorised Officer(L.Ref.), 
Mayuram is rightin having assigned thẹ 
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lands to the only appellant-the respon- 
dent.” 


4. Against the order of the second res- 
pondent refusing to interfere with the 
order of assignment dated 28th Novem- 
ber, 1973 passed by the Authorised Officer, 
the petitioner herein filed a revision before 
the Land Commissioner, the third res- 
pondent herein. In the said revision the 
petitioner had urged that her tenancy 
having been notified in the draft and final 
statements under sections 12 and 18 res- 
pectively she is entitled to preferential 
treatment in the matter ofassignment and 
that the Authorised Officer had erred in 
not taking into consideration her claim 
for assignment of the said land. The 
third repondent also found that the 
petitioner had not applied to the 
Authorised Officer in Form C for assign- 
ment of the lands as required under 
rule 7 of the Tamil Nadu Land Re- 
forms (Disposal of Surplus Land) Rules, 
1965, that the said rules did not enable 
the Authorised Officer to assign the land 
suo motu in favour of a person who has not 
applied for assignment in the form and 
within the “ prescribed time,” and, there- 
fore, the petitioner’s claim for assignment 
made long after the orders of assignment 
had been passed had rightly been rejected. 


5. In this writ petition the learned coun- 
sel for the petitioner contends that it is not 
open to the rule-making authority to frame 
a rule fixing a time limit for filing applica- 
tion for assignment, that the petitioner 
being a tenant whose name has been noti- 
fied in the draft and the final notification 
under sections 12 and 18 respectively she 
should automatically be granted an assign- 
ment, whether she filed an application or 
not. 

6. I am not inclined to agree with the 
above contention. Even though the peti- 
tioner is a notified tenant in occupation 
of a portion of the excess lands entitled to 
a preferential claim for‘assignment as per 
rule 5 of the Tamil Nadu Land Reforms 
(Disposal of Surplus Land) Rules,1965 she 
is also bound to make an application for 
assignment of the surplus land to the 
Authorised Officer in Form C under rule 
7 of the said rules which has to be natural- 
ly considered by the Authorised Officer by 
following the procedure set out in rule 8. 
Admittedly the petitioner in this case has 
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not made any application before the last 
date for sending the applications or before 
28th November, 1973 when the order of 
assignment was made. I cannot agree 
with the learned counsel for the petitioner 
that even though an order of assignment 
has been made, once the petitioner files 
an application though belatedly, she hav- 
ing a preferential claim, the earlier order 
of assignment should have been cancelled 
and the petitioner’s application should 
have been considered and assignment or- 
dered. There is also no force in the con- 
tention ofthe learned counsel for the peti- 
tioner that there is no time limit for filing 
an application, that an application for as- 
signment can be filed at any time and that 
the statute itself does not contemplate an 
application for assignment being filed 
within a particular time. Once the surplus 
lands vest in the Government the lands 
have to be disposed of under section 94 of 
the Act. 


7. Section g4 enables the Government, 
after taking into consideration the object 
specified in the Preamble to the Act, to 
make rules providing for the manner in 
which any land acquired by the Govern- 
ment under the Act shall be disposed of 
and the rules so framed will come into 
force after the approval of the Legislature, 
Sub-section 2 of section 94 provides that 
in the disposal of the land acquired by the 
Government under the Act they shall 
give preference to any person who is com- 
pletely dispossessed of his holding or whose 
extent of holding is reduced to below three 
standard acres held by him partly as culti- 
vating tenant and partly as owner or 
wholly as cultivating tenants The learned 
counsel may be right in his submission 
that under section 94 (2) the petitioner 
as a person dispossessed of his holding as a 
tenant is entitled to preference, and ‘that 
one of the objects specified in the Pream- 
ble to the Act is to see to the distribution of 
the land acquired by the Government un- 
der the provisions of the Act to the land- 
less and other persons among the rural po- 
pulation and that the rules framed for the 
disposal of the lands should be consistent 
with the said objects specified in the Pream- 
ble and section 94 (2) providing for a 
preferential treatment to the tenants dis- 
possessed of their holding. The rule re- 
S an application for assignment to 
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cannot be said to be ulira vires section 9 
as contended for by the learned counse 
for the petitioner. Section 94 enables the' 
Government to make rules providing for 
the manner in which lands are to be dis- 
posed of, Itis true in making those rules 
the Government has to bear in mind the 
preferential treatment given to the per- 
sons dispossessed. The Tamil Nadu Land 
Reforms (Disposal of Surplus Land) Rules, 
1965 have been framed by virtue of the 
power contained in section 94 and the pie- 
ferential treatment given to persons dis- 
possessed under section 94 (2) is specifical- 
ly provided in rule 5 ofthe said Rules. The 
rules of preference contained in section 
94 (2) as also rule 5 of the said rvles con- 
template more than one application. 
Naturally therefore the Authorised Offi- 
cers should be empowered to call for appli- 
cations for assignment of lands from all 
eligible persons and it is for this purpose he 
publishes a notice in Form B inviting ap- 
plications for assignment of surplus lands 
before a particular date. Thereafter all the 
applications received are notified in form 
D and objections if any to the assignment 
of the land to the applicants had to be fil- 
ed on or before a certain date. There- 
after the Authorised Officer considers all 
the applications and makes an assignment 
ofthe land in the light ofrule 5. 


8. The learned counsel point out that 
though the provisions of the Act or the 
rules do not provide for any time limit 
in filing applications, time limit is notified 
in form B for filing applications and this 
is contrary to the provisions of the Act and 
the Rules. Iam not inclined to treat the 
date mentioned in form B notice as fixing 
a period of limitation for filing applica- 
tions. The Authorised Officer has to find- 
out who are all the persons willing to take 
or are eligible for assignment under the 
rules. For that purpose he has to call for 
applications to be filed on or before a 
certain date as otherwise he has to wait 
indefinitely. If the petitioner has ap- 
plied at least before the Authorised Officer 
finally considered the applications for 
assignment, it is open to him to contend 
that though his application is beyond the 
time mentioned in the notice in Form B, 
it should have been considered at the 
time of the actual assignment. Admitted- 


be filed within a particular time oa 
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fij tAxseut Auddat v. 
Ly in this case there was considerable in- 
terval between the date mentioned in the 
notice in Form B and 28th November, 
1973, the actual date of assignment, and 
even during thisinterval the petitioner 
has not filed any application for assign- 
ment. It is not, therefore, possible for 
me to accept the petitioner’s contention 
that as a person dispossessed she isentitled 
to an order of assignment without filing 
any application for assignment, or that 
she can file an application at any time 
even after the assignment. I do not see 
any inconsistency between the rules and 
the provisionsin section 94. Even though 
the petitioner is entitled toa preferential 
claim for assignment still she has to com- 
ply with the requirement as to an applica- 
tion for assignment before the question of 
assignment comes up for consideration. 
The petitioner also contends that the 
fourth respondent to whom the lands have 
been assigned is not an eligible person in 
that he is not likely to engage himself 
in direct cultivation. But this point has 
not been urged before any of the authori- 
ties below. It is only in the affidavit in 
support of the writ petition it has been 
stated in a very casual manner that the 
fourth respondent is a retired teacher re- 
ceiving pension, that he is living in a diffe- 
rent village and that he is not a person 
who is likely to engage himself in direct 
cultivation. But the question whether the 
fourth respondentis a person who is likely 
to engage himself in direct cultivation is 
one of fact and such a factual question 


should have been agitated before the- 


authorities below. The petitioner cannot 
agitate such a factual question in writ 
proceedings. In this case the application 
for assignment was filed long after the 
assignment order had been passed by the 
Authorised Officer. I do not therefore 
see any error in the order impugned. 
The writ petition, therefore, fails and it is 
dismissed, 
S.J. 


Petition dismissed, 


——-—= 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


MÉENAKÁHI AMÍŁAŁ, 


PRESENT:—G. Ramanujam and V. Rama- 
swami, FF. 


Lakshmi Ammal 


U. 


Meenakshi 


Appellani* 


Ammal and others 

.- Respondents. 
(A) Hindu Law—Foint Family—Business 
in the name of a member—No presumption of 
being joint family business. 


(B) Adoption—Motive-—Secular or religious 
—Releyance—Property obtained from natural 
family subsequent to adoption—Nature af 
interest taken by adoptee. 


There is no presumption in Hindu Law 
that a business standing in the name ofa 
member of a Hindu joint family is a joint 
family business even when that member is 
the manager or the father, ard that unless 
it could be shown that the business in 
the hands of the coparcener grew up with 
assistance of the joint family, or the joint 
family funds, the business remains 
separate, [Para. 8.] 


Adoption ofa son is very often, especially 
in certain communities, resorted to more 
with secular motives. It need not always 
be so. The religious considerations are 
so strong and could outweigh any mercen- 
ary interest in such cases. [ Para. 11.] 


On adoption the person to whom he is 
adopted becomes the adoptive father and 
only properties inherited from him there- 
after could be called ancestral properties 
and any property got by him from his 
natural family will be in the nature of a 
gift from the natural family and not ances- 
tral in his hands. 


It seems to be strange that a property 
inherited by him before adoption should 
continue in his hands even after adoption 
as ancestral property but if he had got the 
same property from his natural father 
after the adoption it could not be con- 
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sidered to be ancestral property. But 
law does not always run on logical lines. 
[Para. 14.] 


Cases referred to :— 


G. Narayana Raju v. Chamaraju, (1968) 2 
S.C.J. 749: (1968) 3 S.C.R. 464: ALR. 
1968 S.C. 1276; Mahableshwar Narayan v. 
Subramanya Shivram, 25 Bom.L.R. 274: 
L.L.R. (1923) 47 Bom. 542: 72 I.G. 309: 
ALR. 1923 Bom. 297; Bahinbai v. 
Kisanlal, A.I.R. 1950 Bom. 47; Shyama 
Charan v. Sricharan, A.I.R. 1929 Cal. 3373 
Sri Rajah Venkatanarasimha Appa Row v. 
Sri Rajah Rangayya Appa Row, (1906) 46 
M.L.J. 178: (1906) 1.L.R. 29 Mad. 437; 
Krishnarao Kango v. Naraya Devji Kango, 
1954 S.C.J. 408: (1955) 1 S.G.R. 1: 
(1954) 1 M.L.J. 630: AIR. 1954 5.C. 
379; Sandanam Pillai v.Somasundara Chettiar, 
(1937) 1 M.L.J. 364: A-1.R. 1937 Mad. 
436; Narayanaswami Mudaliar v. Raina 
sabapathy Mudaliar, (1937) 2 M.L.J. 906: 
A.I.R. 1938 Mad. 136. 


Appeal against the decree of the Court of 
the Subordinate Judge of Mayuram, 
dated 24th December, 1966 and passed 
in Original Suit No. 21 of 1963. 


T.R. Ramachandran and T.R. Rajagopalan, 
for Appellant. 


V. Sridevan and G.G. Modak, for Respond- 
dents. 


The Judgment of the Court was delivered 
by 


Ramaswam?, #.—One Panju  Sastrigal 
of Pavattakudi village, Nannilam Taluk 
had two sons by name Ramaswami and 
Sambamoorthy, the ist plaintiff herein. 
Sambamoorthy was adopted by one 
Ananthanarayana Iyer in or about the 
year 1890. Subsequent to the adoption, 
Sambamoorthy was married to one 
Ponnammal. Sambamoorthy had a son 
Halasyam and daughter Laxmi, the and 
plaintiff in the suit. Halasyam died on 
grd July, 1961 and the ist defendant is his 
widow. Defendants 2 to 5 in the suit are 
the tenants in possession of the suit pro- 
perties. Pending the suit the 1st plaintiff 
Sambamoorthy died on 13th July, 1962 
and his daughter, the 2nd plaintiff was 
brought or record as his legal representa- 
tive. 
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2. The plaint A Schedule properties are 
pannai lands ofan extent of 5 acres 24 1/3 
cepts. Schedules B to B-3 are lands 
under tenancy with defendants 2 to 5 and 
measure an extent of 7 acres 58 2/3 cents, 
The Bschedule are two houses in Pavatta- 
kudi village and the Q schedule relates 
to movables and cattle. The A schedule 
pannai lands were in possession and culti- 
vation of the 1st plaintiff’s son Halasyam 
till his death on 3rd July, 1961 and there- 
after continued to be in possession and 
cultivation of the 1st defendant. The D 
schedule houses are also in possession of 
the 1st defendant. After the adoption 
sometime between 1896 and 1902 Samba- 
moorthy left the village for Madras. He 
was doing sweet-meat sales business ori- 
ginally as an assistant, then as a partner 
with one Subramania lyer and later he 
purchased the partnership business itself 
and became its sole proprietor. Out of 
the earnings from this business the Ist 
plaintiff purchased the suit properties and 
a number of other items of properties; 
some items had been disposed of by him 
and an extent of 4 acres 28 cents of nanja 
land apart from the suit properties were 
also stated to be in the possession of the 
Ist plaintiff through his tenants. He 
had also purchased a house in Mayavaram 
which was in his occupation till his death. 
After his death the and plaintiff got into 
possession of these 4 acres 28 cents and 
the house in Mayavaram. 


3 [Itis the case of Sambamoorthy that 
the suit properties and others are his self- 
acquired properties, that he did not get 
any immovable properties or cash or any 
other property either from his natural 
father or his adoptive father or from any- 
body else, that he saved substantially 
when he was assisting in various sweet- 
meat stalls and that with that money he 
became a partner with Subramania Iyer. 
With the earnings from that business he 
was able to purchase the other partner’s 
share and became the sole proprietor of 
the business. All the suit properties 
were acquired out of the income from this 
sweet-meat business during the period 
between 1910 and 1925 when the Ist plain- 
tiff’s son Halasyam was just a minor he 
having been born only in 1910. By h's 
last will and testament dated 27th August, 
1961, Sambamoorthy had bequeathed aj] 
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his properties to his daughter, the 2nd 
plaintiff, after the death of his son Halas- 
yam. On these allegations he had filed 
the suit for possession of the suit immova- 
ble and movable properties and for mesne 
profits. 


4. In the written statement filed by the 

rst defendant she contended that the adop- 
tive father had considerable immovable 
properties and cash and the adoption itself 
was made with a view ta secure these pro- 
perties. There were also ancestral pro- 
perties belonging to the natural father in 
which Sambamoorthy was also given a 
share. 


5. The ist plaintiff while young invested 
his ancestral funds and became a partner 
in a sweet-meat shop run at Madras and 
a little later purchased the other share in 
the partnership also with the ancestral 
funds. With the income from the 
the business the suit properties were pur- 
chased and the plaint schedule pro- 
perties and the house in Mayavaram and 
the 4 acres 28 cents which are in posses- 
sion of the 2nd plaintiff are all joint 
family properties in which Halasyam, the 
husband of the rst defendant had an 
equal share. She further pleaded that the 
plaint schedule properties were allotted to 
Halasyam even during his lifetime at a 
tentative partition and division and it is 
only in pursvance of that partition Halas- 
yam was put in possession of the plaint 
schedule properties. She further pleaded 
that the will alleged to have been executed 
by the rst plaintiff was neithe: true nor 
valid in law, that it was executed under 
undue influence and coercion of the and 
plaintiff and her husbind. In fine she 
asked for a decree for partition of the 
plaint schedule and other properties set 
out in the written statement ifit were to be 
found that the tentative partition js not 
acceptable. 


6. Though the learned Subordinate 
Judge found that Sambamoorthy did not 
inherit any properties from his adoptive 
father and the properties which he got 
from his natural father and mother cannot 
be considered to be ancestral property in 
his hands, for reasons which are not clear, 
he gavea finding that the suit pro- 
perties arë the joint family properties of 
Sambamoorthy and his son Halasyam. 
x L j—26 
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On the question of tentative partition he 
found against the defendants. He also 
found that .though the will was true it was 
invalid and inoperative so far as the share 
of Halasyam was concerned and that the 
2nd plaintiff could derive title only in res- 
pect of a half share in the suit properties. 
In the result, he held that the and plain- 
tiff was not entitled for recovery of posses- 
sion of the entire suit properties but that 
she was entitled for partition and separate 
possession of the half share of the Ist 
plaintiff. Mesne profits were directed to 
be decided in the final decree proceedings. 
The plaintiff has preferred this appeal. 


7. The first question that arises for con- 
sideration in this appeal is whether the 
sweet-meat business was founded by 
Sambamoorthy with the ancestral or joint 
family funds so as to make the acquisition 
of the properties Cut of the profits from 
that business as joint family properties. 


8. Itis now well-settled that there is no 
presumption in Hindu Law that a business 
standing in the name of a member ofa 
Hindu family is joint family business even 
when that member is the manager or the 
father, and that unless it could be shown 
that the business in the hands of the 
coparcener grew up with the assistance o 

the joint family or the joint family funds 
the business remains separate—Vide G. 
Narayana Raju v. Chamaraju?. 


9. Itis the case of the appellant that 
Sambamoorthy did not get any properties 
of the natural family and that his adoptive 
father also had no properties; it is only 
with the small savings he made when he 
was serving as assistant in various sweet- 
meat shops that he had established the 
business and that therefore the business 
was nota joint family business. There 
was a dispute as to whether the adoption 
of Sambamoorthy was in the year 1890 
or subsequent to 1896. Thispoint would 
be considered at a later stage in this 
judgment. 


10. Itis inthe evidence of D.Ws. 1 and 
3 that sometime prior to 1886 Anantha- 
narayana Iyer, the adoptive father was 
owning 15 mahs of land in the village 
Pavattakudi. Out ofthat he soid on 8th 





1. (1968) 2 S.C.J. 749: (1968) 3 S.C.R. 464: 
A.LR. 1968 S.C. 1276. 
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August, 1886 unde: Exhibit A-84 10 mahs 
and 50 kullis of land. By another docu- 
ment Exhibit B-5 dated 11th June, 1889 
he sold an extent of 8 mahs and 40 Kullis 
to Sambamoorthy himself, who was 
then not adopted by him. The total 
extent thus sold under Exhibits A-84 and 
B-5 exceeds 18 mahs, while the evidence 
of the defendants was that he was owning 
only 15 mahsofland. It might be that 
subsequent to Exhibit A-84 and before 
Exhibit B-5 Sambamoorthy had acquired 
certain lands. We have no evidence to 
show that apart from the properties dealt 
with in these two documents Anantha- 
narayana Iyer was in possession of any 
other properties. 


11. The learned counsel for the respon- 
dents contended that if Ananthanarayana 
Iver did not have any properties at the 
time of adoption it is improbable that he 
would have adopted Sambamoorthy or 
that the natural father would have agreed 
to give him in adoption especially when 
there is evidence to show that the natural 
‘amily had certain ancestral properties of 
its own. It is true that very often 
especially in ceitain communities adoption 
is resorted to more with secular motives. 
It need not always be so. The religious. 
considerations are so strong and it could 
outweigh any mercenary interest in such 
cases. Further we have the evidence in 
this case that in spite of the adoption 
Sambamoorthy was given a balf share in 
the properties of the natural family and 
the other half being allotted to his 
natural brother. Therefore, in the 
the absence of any evidence to show that 
the adoptive father had any property 
movable or immovable at the time of 
adoption we cannot assume that he had 
any properties. As already stated, there 
is no evidence to show that the adoptive 
father was having any other property 
than those which he had disposed 
of under Exhibits A-84 and B-5. We 
therefore confirm the finding of the Court 
below that Sambamoorthy did not get 
any property from the adoptive family. 


42. Itis seen from Exhibit B-4 dated 
goth May, 1896 which is a lease deed 
executed by Ramaswami, Sambamoorthy 
and their mother Krishnammal that the 
natural family was atleast in possession of 
6 acres and 7 cents of land on that date. 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


The rent payable under that document 
was go kalams of paddy. Ramaswami 
and Sambamoorthy had also advanced. 
asum of Rs. 1,600 on a mortgage under 
Exhibit B-6 dated and January, 1902. 
On 16th June, 1902 Sambamoorthy and. 
Ramaswami executed two documents— 
one ofthem Exhibit A-4 by which Rama- 
swami assigned his halfshare in the mort- 
gage right in favour of Sambamoorthy 
and under the other document (Exhibit 
B-7) Sambamoorthy assigned his half 
share in immovable properties measuring 
6 acres 7cents above referred to in favour 
of Ramaswami. Thus Sambamoorthy 
became entitled to the entire mortgage 
sum of Rs. 1,000 due under Exhibit B-6. 
mortgage and Ramaswami’ became full 
owner of the immovable properties. The 
question for consideration is whether the 
sum of Rs. 1,000 due under the mortgage: 
bond is ancestral property in the hands of 
Sambamoorthy. It is the contention of 
the learned counsel for the appellant that 
after the adoption the adopted son loses 
all his rights in the natural family and 
Lecomesa member of the adoptive family, 
and that any property inherited or obtain- 
ed from the natural family would not be 
ancestral property in his hands because it 
is not property got from his father. On 
the other band, the learned counsel for 
the respondents submitted that the reci- 
tals in Exbibit B-7 show that what he 
conveyed under that document to his. 
brother Ramaswami was his share in the 
properties of the natural family and that 
when once he got the property as per his. 
share in the natural family whether the 
inberitance was prior or subsequent to 
the adoption the property is ancestrak 
in his hands. In support of this conten- 
tion the learned counsel for the respon- 
dents relied on certain decisions which. 
may now be noticed. 


13. In Mahableshwar Narayan v- Subra- 
manya Shioram?, it was held that a share 
coming to a Hindu on partition belongs 
absolutely to him and on his being. 
adopted such a share does not become 
divested. This decision was followed in 
Bahinbai v. Kisanlal*, To the same effect 


1. 72 1G. 309: 25 Bom.L.R. 274: LLR. 
47 Bom. 542 : A.LR. 1923 Bom. 297- 
2. ALR. 1950 Bom. 47- 


11) 
is the decision in Shyama Charan V. 
Sricharan}. 


14. But it should be seen that even in 
the case of the sole surviving coparcener 
it was held by this Court in Sri Rajah 
Venkatanarasimha Appa Riwv. Sri Rajah 
Rangayya Appa Row and others?, that an 
adoption into another family of the only 
surviving memper of a joint family in 
whom the family estate has vested solely 
and absolutely does not in Jaw Operate to 
divest him of all his rights in such estate. 
All these cases related to acquisition of 
properties of the joint family prior to the 
adoption but having regard to the fact 
that by an adoption into some other family 
the adopted person completely loses 
all his rights in the ratural family, any 
property which he gets from his natural 
family subsequent to the adoption could 
not be treated to be the ancestral pro- 
perty in his hands. On adoption the 
person to whom he is adopted becomes 
the adoptive father and only properties 
inherited fiom him thereafter could be 
called ancestral] properties and any pro- 
perty got by him from his natural family 
will be in the nature ofa gift from 
his natural family and not ancestral 
in his hands. It seems to be strange 
that a property inherited by him 
before adoption should continue in his 
hands even after adoption as ancestral 
property but ifhe had got the same pro- 
perty from his natural father after the 
adoption it could not be considered to be 
ancestral property. But law does not 
always run on logical lines. The question 
therefore arises as to when the adoption 
took place ard whether Sambamoorthy 
was given a share in the natural family 
before adoption or after adoption. It is 
seen from Exhibits B-4 and B-6 that the 
adoption could not have been before 1896 
and it was some time between 1896 and 
1902. In Exhibits B-5, dated 20th May, 
1896 which is a lease deed executed ly 
Ramaswami, Sambamoorthy and their 
mother Kzrishnammal, Sambamoorthy 
is described as the son of Panju Sastrigal 
and not as adopted son of Ananthanara- 
yana Iyer. It is only in Exhibit B-6 of 





1. ALR. 1929 Cal. 337. `` 
2. (1906) 16 MEJ. 178 : 


1906) LL.R. 29 
Mad. 437. : l 
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the year 1902 we find that he is described 
as the adopted son of Ananthanarayana 
Iyer. Itcould therefore fairly be inferred 
that the adoption was sometime after 
Exhibit B-4 dated goth May, 1896. 
Even by the time of Exhibit B-4 the 
father of Sambamoorthy was dead and 
both Ramaswami and Sambamoorthy 
were described as the cwners of the pro- 
perty. While conveying his share under 
Exhibit B-7,dated 16th June, 1902 Samba- 
moorthy described his right in the pro- 
perty as his half share and specific por- 
tion is described in the document as the 
property belonging to the assignor with 
specific boundaries. One of the boun- 
daries is recited as the share belonging 
to the assignee. We could therefore 
safelyinfer that he had already obtained a 
specific portion even prior to his adoption. 
Since the mortgage right in the sum of 
Rs. 1,000 was given in consideration of his 
assigning a share in the immovable pro- 
perties that amount would be considered. 
to be ancestral property. But mere 
existence of ancestral property is also not 
enough to conclude that the business 
carried on by Sambamoorthy was joint 
family business. There must be proof 
that the ancestral property was sufficient 
and productive enough and the income 
from the property was utilised for the pur- 
poses of the business—vide Krishnarao 
Kango v. Naraw Deoji Kangol. Sandanam 
Pillai v. Samasundara — Chettiar® and 
Narayanswami Mudaliar v. Rainasabapathy 
Mudaliar?, 


15. Wehavetheevidence in this case 
that even prior to 16th June, 1g02, the 
date on which the assignment of the 
mortgage wasexecuted in favour of Sam- 
bamoorthy, the said Sambamoorthy had 
left for Madras and was doing business. 
The assignee Sambamoorthy in described 
in this document as living in Madras and 
as having come down to the village from 
Madras for the purpose of having the 
assignment. The evidence in this case 
show that the mortgage was discharged 





1. 1954 SCJ. 408 : (1955) 1 SCR, 1: 
(1954) 1 M.L.J. 630 : ALR, 1954 S.C. 379, 


‘ee (1937) 1 M.LJ. 364 : ALR. 1937 Mad, 
a (1937) 11 M.L.J. 906 : A.LR. 1938 Mad, 
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only sometime in the year 1907. Even by .1955 and continued in possession there- 


that time Sambamoorthy had become a 
Partner in the business with one Subra- 
mania Iyer. Therefore no part of the 
income could have been utilised for the 
purposes of the business. We therefore 
hold that the sweet-meat business con- 
ducted by Sambamoorthy was not joint 
family property. 


16. As already stated there is no dispute 
that the suit properties were acquired 
only from and out of the income from the 
sweet-meat business, It follows that the 
properties were the self acquired proper- 
ties of Sambamoorthy and the disposition 
by will in favour of the end plaintiff is 
valid. In view of this finding, no other 
point arises for consideration. 


17. In the result, this appeal is allowed, 
the judgment and decree of the Court 
below are set aside and the suit is decreed 
-as prayed for. But having regard to the 
relationship of the parties and the cir- 
cumstances of this case there will be no 
order as to costs. 

RS. ———— . Appeal allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Presenr:—V. ‘Ramaswami, F. 

Y. Abdul Mallik and another = `` 
- . .. Appellants* 

a. 


‘St. Francis Kavier’s Church, Repre- 
sented by its parish Priest Fr. Joseph 
Sandanam. .. - Respondent. 


Madras City Tenants Protection Act (XIX 
„Of 1955), Section 2 (4)—Suit for recovery of 
‘possession—Assignee from tenani—Whether 
protected—Stperstructure assigned—Original 
tenant not entitled for compensation for super- 
Structure. 7 1 i 


. Though an assignee is ‘now given protec- 
tion under the Madras City Tenants 
Protection Act, it is not all assignees 

; that will get the protection, but only those 
assignee’ of lands and buildizigs who get 

-the assignment prior to 12th September, 

Se gag re 

“*S.A. No. 1173 of 1972, Qist March, 1975, 


after; they alone will be entitled to the 
benefit of the protection under the 
amended definition of the term ‘tenant’. 


[Para. 5.] 
In cases where the original tenant had 
assigned the lease-hold rights and the 
superstructure put up by him, he will not 
be entitled to compensation for the super- 


structure as such. [Para. 6.] 
Cases referred to:— 
Sundareswarar Devasthanam v. Marimuthu, 


I.L.R. (1963) Mad. 1054: 76 L.W. 381: 
A.LR. 1963 Mad. 369; Kuppa Bai v. 
Rajagopal Nadar, (1969) 2 M.L.J. 541; 
Haridas Giridharidas v. Varadaraja Pillai, 
(1973) 2 eri 484: (1973) 2 M.L.J. 
eo 45: (1973)2 An.W.R. (S.G.) 45: 
1972)1 S.Q.R. 291: (1971) 2 S.C.C. 
601: (1971) R.GJ. 959: A.I.R. 1971 
S.C. 2366. ~ 


Appeal against the Decree of the Court of 
the Ist Additional City Civil Judge, 
Madras in Appeal Suit Na. 136 of 1970, 
preferred against the decree of the Court 
of the First Assistant City Civil Judge of 
Madrasin Original Suit No. 35.46 of 1966. 


P.V. Subramaniam, for Appellants. 


S.K. Ahmed Meeran and Abdul Hadi, for 
Respondent. 


The Court delivered the following 


Juvement,—The suit, out of which this 
second appeal arises, was filed by the 
respondent for recovery of possession of 
the suit property. The first defendant 
was the tenant of the plaintiff in respect of 
the vacantsite. The lease was long prior 
to 1955, the monthly rent being Rs. 20, 
The first defendant put up a superstruc- 
ture also prior to 1955 on the site as a 
tenant. On 15th July, 1965 the first 
defendant assigned both the leasehold 
right and the superstructure in favour of 
the second defendant. The plaintiff deter. 
mined the tenancy by notice dated and 


“May, 1966 and called upon the first defen- 


dant to deliver vacant possession. In the 
notice, the plaintiff had offered compen- 
sation of Rs. 300 to the first defendant for 
the superstructure put up by him. It was 
also claimed by the plaintiff that the site 
which was leased out to the first defen- 
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dant was part of the plaintif Church 
and that therefore, the first defendant 
has noright of purchase of the land itself. 
In reply to this notice, the first defendant 
stated that he sold the superstructure to the 
second defendant and that the second 
defendant would pay the future rent to 
the plaintiff. The plaintiff sent a fur- 
ther notice to the effect that the first 
defendant had no right to assign and that 
the sale was not binding on the plaintiff. 
Thereafter, the suit was filed for recovery 
of vacant possession against both tenant 
and his assignee, the second defendant. 
The second defendant filed a written state- 
ment in which he claimed that, by virtue 
of the assignment of the leasehold right 
and the superstructure, he became a 
tenant entitled to the protection under 
the City Tenants Protection act. He 
further contended that no notice was 
issued to him as required by section 11 of 
that Act and that therefore, the suit was 
not maintainable. He also contended 
that the plaintiff Church could not be 
represented by the Parish Priest and the 
suit was not properly instituted. The 
second defendant also filed an application 
under section 9 of the Act for purchase of 
the land. The written statement filed by 
the second defendant was adopted by the 
first defendant by filing a memo. 


2. Both the Courts below have now held 
that the suit site is part of the Church 
itselfand that therefore, the application 
under section g is not maintainable in 
view of the decisions of this Court of 
which one is Sundareswarar Devasthanm 
v. Marimuthu’. The Courts below have 
also held that an assignee of a tenancy- 
right with the superstructure is not en- 
titled to the protection of the City Te- 
nants Protection Act as he will not be 
a tenant under the Act. In support of 
this contention, they relied on the deci- 
sion of this Court in Kuppa Bai v. Rajagopal 
Nadar?. “When the second appeal was 
pending the Legislature amended the 
definition of “tenant ”insection 2 (4) by 
Tamil Nadu Act XXIVof 1973.”The lear- 
ned counsel for the appellants relied on 
this amended definition and contended 
that the second defendant had now be- 





1. LLR. (1963) Mad. 1054 : 76 L.W. 381: 
A.LR. 1963 Mad. 369. 
2. (1965) 2 M.L.J. 541. 
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come a tenant even if there was any doubt 
as to whether he was a tenant prior to 
the amendment of the definition. The 
first question, therefore, that arises for 
consideration is whether the assignee of a 
superstructure andthe leasehold right 
could claim the benefit of the City 
Tenants Protection Act as a tenant. 
The definition of the word “ tenant” as 
it stood originally, ran as follows : 


“ < Tenant’ means tenant of land liable 
to pay rent on it, and every other per- 
son deriving title from him. and in- 
cludes persons who continue in posses- 
sion after the termination of the ten- 
nancy.” 


This definition was substituted by Tamil 
Nadu Act XIII of 1960, which came into 
force on 27th July, 1960 and the amend- 
ed definition ran as follows : 


“ “Tenant ’ in relation to any land : 


(i) means a person liable to payment 
in respect of such land, under a 
tenancy agreement express or implied, 
and 


(ii) includes : 


(a) any such person as is referred to in 
sub-clause (1) who continues in posses- 
sion ofthe landafterthe determination 
of the tenancy agreement, and 


(b) the heirs of any such person as is 
referred to in sub-clause (i) or sub- 
clause (ii) (a) ; but does not include 
a sub-tenant or his heirs.” 


This definition was further amended by 
substituting clause (ii) by the following 
clause by Act XXIV of 1973 : 


“ (ii) includes— 


‘ (a) any ‘such person as is referred to 
in sub-clause (i) who continues in 
- possession of the land after the deter- 
mination of the tenancy agreement, 


(b) any person who was a tenant in 
respect of such land under a tenancy 
agreement to which this Actis applicable 
under sub-section (3) of section 1 
and who or any of his predecessors in 
interest had erected any building on 
such land and who continues in actual 


206 


physical possession of such land and 
building, notwithstanding that— 


{1) such person was not enticd to 
the rights under this Act by reason of 
the proviso to section 12 of this Act 
as it stood before the date of the publi- 
cation of the Madras City Tenants 
Protection (Amendment) Act, 1972 
(Tamil Nadu Act IV of 1972), or 


(2) a decree for declaration or a decree 
or an order for possession or for similar 
relief has been passed aginst such per- 
son on the ground that the proviso 
to section 12 of this Act as it stood be- 
fore the date of the publication of the 
Madras City Tenants Protection 
Amendment) Act, 1972 (Tamil Nadu 
ct IV of 1972) disentitled such 
person from claiming the rights under 
this Act, and 


(c) the heirs of any such person as is 
referred to in sub-clause (i) or sub- 
clause (ii) (a) or (ii) (6) but does not 
include a sub-tenant or his heirs.” 


It would be seen frem the definition, as 
it originally stood, that it included within 
the term “tenant” every other person 
deriving title from him. These words 
would include not only the heirs of the 
tenant, but also an assignee of such 
tenant. But by the substituted definition 
of the word, “ tenant” by Tamil Nadu 
Act XIII of 1960, the heirs of the tenant 
alone were included in the definition and 
the assignees were excluded. The effect 
of this amerdment came up for considera- 
tion before this Court in Kuppa Bai v. 
Rajagopal Nadar’. In that case, the suit 
was filed for eviction against two defend- 
dants. The first defendant was the wife 
of the original tenant and the second de- 
fendant was assignee of the site and build- 
ing by the first defendant. The assign- 
ment, in that case, was on 22nd June, 
1960, before the definition was amended 
by Tamil Nadu Act XIII of 1960. It was 
held that the amended definition restric- 
ted the right to the heirs ofa tenant only 
and the right of the assignees which was 
originally included was taken away. 
The learned Judge also considered that 
though, on the day when the assign- 
ment was effected in that case,the amend- 
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ed definition had not come into force» 
and on the definition as it originally 
stood, even an assignee would be entitled 
to the protection under the Act, the 
amended definition would have to be 
applied even in respect of that tenancy. 
In other words, the amended definition 
washeldto be applicable even to assign- 
ments made before the amendment. 
Thus, the position subsequent to the 
amendment of the definition in 1960 was 
that an assignee ofthe superstructure and 
the tenancy right wijl not be entitled 
to the benefit of the Act irrespective of 
the fact whether the assignment was prior 
to 1960 or subsequent to 1960. 


Tenants entitled to the p:otection 
under the Act were given certain special 
rights under the provisions of the Art. 
Broadly stated, they are entitled to pur- 
chase the land in which they had put up 
a superstructure or entitled to get the com- 
pensation for the superstructure on evic- 
tion. Under the original definition as 
seen already, the tenant was also entitled 
to assign these rights to any person. But, 
this was subject to the provisions of sec- 
tion 12. That section, before it was 
amended, in 1972, read as follows :— 

“ Nothing in any contract made by a 
tenant shall take away or limit his 
rights under this Act, provided that no- 
thing herein contained shall affect 
any stipulation made by the tenant in 
writing registered as to the erection 
of building, in so far as they relate to 
buildings erected after the date of the 
contract.” 
Considering this provision, the Supreme 
Court held im Herdas Girdharidas v. 
Varadaraja Pillat, that, where under a 
registered lease, the lessee had agreed to 
put up a construction on the site leased 
to him according to certain specifications 
after the prior approval of the lessors 
at a particular cost and covenanted that 
on the expiry of the lease, the lessor shall 
have the option of buying the building 
and if the lessor was not willing to pur- 
chase, the lessee shall be at liberty to 
remove and carry away the erections, 
that clause in the deed amounted to a 





291: (1971) 2 S.C.C. 601: (1971) R.GJ. 959: 
I 2366. 
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stipulation as to the erection of the build- 
ing within the meaning of the proviso 
to section 12 and that, therefore, the 
lessee would not be entitled to claim either 
the compensation for the building or a 
right to purchase and land itself. Thus, 
‘the protection given under the Act was 
held to be taken away if there was a 
stipulation to that effect in the lease 
deed itself. The Legislature amended 
section 12 by the Tamil Nadu Act IV of 
1972 deleting the proviso to that section 
and restoring the right of the tenant even 
if the lease deed contained any stipula- 
tion as to the erection of the building. 


4. Thus, after the amendment in 1972, 
the position of the tenant was, he will be 
entitled to purchase the land under sec- 
tion g or get compensation for the super- 
structure in spite of the fact, that under 
‘the lease deed, he had agreed not to claim 
compensation in respect of the superstruc- 
ture or agreed to remove the same. But, 
the assignee will not be entitled to this 
‘protection under the Act. To put it nega- 
tively, the right of the tenant to assign 
the leasehold right and the superstructure 
to any person with rights under the Act 
was taken away. At this stage, the Legis- 
lature has amended the definition of the 
term “tenant ” by Tamil Nadu Act 
XXIV of 1973. 


5: The definition itself has been extra- 
cted already in the earlier part of this 
judgment. It is seen from sub-clause 
{b) of clause (ii) ofclause (4) of section 2 
that three conditions will have to be satis- 
fied in order that a person may come 
under that clause. Ore is, under the 
first part of that provision, he must be 
-a tenant in respect of the land under a 
tenancy agreement to which the Act is 
applicable under sub-section (3) of sec- 
tion 1. That means, the tenancy agree- 
ment in respect of the land in his favour 
should have been prior to the coming 
into force of “Tamil Nadu Act XIX 
‘of 1955, namely, r2tn September, 1965. 
The second condition is, such a tenant or 
any ofhis predecessors-in-interest shall 
have erectéd the building on such land. 
These conditions ‘clearly show that not 
only the tenancy and the erection of the 
building. should be prior to 12th Septem- 
ber, 1965 but, in cases where the tenant 
has assigned, the assignment must also 
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be prior to rath Septemter, 1955. The 
third condition is the person who claims 
the right under the Act should have con- 
tinued in actual physical possession of 
such land and building. These three 
conditions, in my opinion, clearly show 

that the definition of the term ‘tenant? is 
intended to include an assignee of such 
tenant of the land and superstructure, 
provided the assignment was prior to 
12th September, 1955 and the assignee 
continued to remain in possession there- 
after. The non-obstanie clauses 1 and 2 
ofthis sub-clause gave the benefit of the 
protection to such an assignee in spite of 
the fact that the lease deed executed by 
the assignor contained a provision with 
reference to the erection of the building 
within the proviso to section 12 which 
was deleted in 1972 or a decree had been 
granted, when the proviso was in opera- 
tion, disentitling the tenant or the 
assignee from claiming the rights under the 
Act. I am therefore of opinion that 
though an assignee is now given protec- 
tion under the Act, itis not all assignees 
that will got the protection, but it is 
those assignees of lands and buildings who 
got the assignment prior to rath 
September, 1955 and continued in posses 

sion thereafter, that will be entitled to 
the benefit ofthe protection under the 
amended definition of the term ‘tenant’. 
In this case, the assignment in favour 
of the appellant’s predecessor, vig., the 
second defendant, was on 15th July, 
1965 and therefore, he will not be enti- 
tled to the protection of the City Tenants 
Protection Act. 


6. The next question for consideration 
is, whether, though the second defendant 
was not entitled to the protection under 
the Act since the first defendant was a 
tenant, the plaintiff is liable to pay the 
compensation for the superstructure. 
The learned counsel for the appellants 
submitted that the decree could not be 
granted without directing the plaintiff 
to pay the compensation for the super- 
structure to the first defendant. The 
Trial Court, while decreeing the suit for 
vacant possession, held that the first and 
second defendants were not entitled to any 
compensation for the superstructure, but 
that they are entitled to remove the super- 
structure before delivering possession. 
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The first defendant has not appealed 
against this decree. Apart from this, I 
am also unable to see how the first defen- 
dant would be entitled to compensation 
after he has assigned the superstructure 
to the second defendant. Though the 
assignee is not entitled to the benefit of 
the protection under the Act, the assign- 
mentitselfis notinvalidated. Therefore, 
the first defendant had ceased to be the 
owner of the superstructure. If the com- 
pensation is to be paid for the super- 
structure the first defendant would not be 
in a poistion to hand over possession of 
the superstructure to the plaintiff. There- 
fore, in cases where the original tenant 
had assigned the leasehold rights and the 
superstructure put up by him, he will not 
be entitled to compensation also for the 
it superstructwe as such. Therefore, while 
is open to the second defendant to re- 
move the superstructure before handing 
over vacant possession of the site, neither 
the first defendant nor the second defen- 
dant would be entitled to compensation 
for the superstructure. 


7. It was next contended by the 
learned counsel for the appellants that the 
plaintiff is not properly represented by 
the Parish Priest. This contention is 
based on the ground that the property is 
vested in the Archbishop of Madras and 
the Parish Priest who had filed the suit on 
behalf of Saint Francis Xavier Church, 
had not shown his authority to represent 
the Church in this suit and that therefore 
the suit was not properly laid. This isa 
suit by a landlord for eviction. The 
definition under the Act includes within 
the word “landlord” every person entitled 
to collect the rent of the whole or any 
portion of the land. It is not in dispute 
that prior to the assignment the first 
defendant was paying rent to the Parish 
Priest of this Church. It is not shown that 
he was illegally collecting the rent or he 
was not authorised to collect the same. 
Therefore, the Parish Priest was entitled 
to lay the suit on behalf of the Church. 
But, I am bound to add that I would have 
expected the Parish Priest to have shown 
his authority to represent the Church 
when the defendants raised specific plea 
that he had no authority to represent 
and only the Archbishop of Madras could 
have represented the Church. He could 
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shown his authority to 
represent either by producing an 
authority from the Archbishop himself 
or with reference to any of his duties 
and functions as Parish Priest with 
reference to the Church itself. But, 
since I have already held that, as a 
person entitled to receive the rent, he 
could have filed the svit, the suit itself is- 
not liable to be dismissed on the ground 
that it could not have been maintained 
by him. Though the learned counsel for 
the appellants raised the further question 
that the second defendant had not been 
issued notice as required by section 11 of 
the Act and that, therefore, the suit is not 
maintainable,in view of my finding that 
heisnota tenant entitled to the protec- 
tion of the Act, he will not be entitled 
to a notice also under that provision- 


8. For the foregoing reasons, the decree 
of the Courts below is confirmed and the 
seocnd appeal is dismissed. There will 
be no order as to costs. No leave. The 
appellants are given three months’ time 
from this date to remove the superstructure 
and give vacant possession of the site 
to the plaintiff. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswamt, 
S. Natarajan, 7. 


The State Bank of India, Kuzhithurai. 
Branch, represented by their Branch. 
Manager, Kanyakumari District 

.. Appellant™ 


have easily 


———— Appeal dismissed. 


and 


C.F. 


v. 
N. Sundara Money . Respondent. 


Industrial Disputes Act (XIV of 1947), section 
2 (00)—Terminatien of appointment —Men- 
tion in appointment arder—Whehsr retrench= 
ment —T ermination “by the employer? —Mean- 
ing of. 

It is true that the word “termination” in. 
the definition (in the Industrial Disputes. 
Act) is followed by the words ‘by the 
employer’. But this is not indicative of 
the fact that termination should always. 
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and necessarily be by a separate order or 
an expression independently of the app- 
ointment order of the period of termina- 
tion of employment. In either case, 
whether by notice or by effluxion of time, 
termination will be by the employer. 

[Para. 2.] 


If there is any indication in some form or 
other in the same document making the 
appointment or in any other way, and 
the time at which the employment is to 
come to an end is indicated, that will be 
a termination by the employer within 
the meaning of the definition of 
“retrenchment”. [Para. 2.] 


Cases referred to :— 


R.v. Secrezary of Staje, (1973) 2 All E.R. 
104 ; Murugesa Naicker Company v. Labour 
Gourt, (1963)1 L.L.J. 495 ; Hari Prasad v. 
AD. Divalkar, (1957) 1 L.L.J. 243 : 1957 
S.C.J. 83 : 1957S.C.R. 121 : ALR. 1957 
S.C. 121; Cengral Bank of India v. Rija 
Gopalan, (1963) 2LLJ. 89: (1964) 2 
S.QJ. 176 : (1964) 3S.C.R. 140: A.LR. 
1964 S.C. 743; Krishnan v. 
Soughern' Railway (1972) 2 L.LJ. 568; 
Agents and Manufacturers v. E.S.I” Corpora- 
tion, (1972)2 L.L.J. 446; Management, W.B. 
ses: Lid. v. Jagannath, A.I.R. 1974 S.C. 
1166. 


Appeal under Clause 15 ofthe Letters 
Patent against the order of Mr. 
Justice K.N. Mudaliyar dated 19th July, 
1973 and made inthe exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 3129 of 1972 
presented under Article 226 of the Con- 
stitution of India to issue a writ of 
certiorari calling for the concerned records 
from the respondent, the State Bank of 
India, Kuzhithurai Branch represented 
bytheir Branch Manager, quash the 
order of appointment for temporary 
clerks, cashiers in R.R.No. 12, dated roth 
November, 1972. 
R. Narayanaswami, for Appellant. 
A. Ramachandran of Row @& Redd}, for 
Respondent. 
i Judgment of the Court was delivered 
y 
Veeraswami CF.—This appeal raises 
a point with reference to which the argu- 
nients are somewhat nicely balanced. The 
ML j—27 
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respondent, a B.Sc., graduate of the 
Madras University,was employed between. 
4th July, 1970 and 18th November,. 
1972 as a cashier in the Kuzhithurai 
Branch of the appelant bank. There 
were intermittant breaks in the service. 
The last order of appointment dated 1cth 
November, 1972 recited that the respon-. 
dent was appOinted with effect from that 
date for a period of nine days on a salary 
of Rs.200 per mensem and dearness and. 
other allowances as applicable under the 
Desai Award. This followed certain 
terms and conditions, of which the first. 
two are: 


“(1) The appointment is purely a 
temporary one for a period of 9 days 
but may be terminated earlier, without 
assigning any reason therefor at the 
bank’s discrction ; 


(2) The employment, unless terminated. 
earlier, will automatically cease at the 
expiry of the period i.e., 18th Novem- 
ber, 1972.” 


There was the third condition, which 
prescribed that if the respondent wished. 
to leave the service before, he should give 
14 days’ notice in writing failing which he 
would be held liable for a week’s pay- 
Curiously,the last term was that the tem- 
porary appointment would not confer on 
the respondent any right to claim for 
absorption in the bank’s permanent estat. 
blishment in any category. The respon- 
dent applied to have this order ofappoint- 
ment quashed and a direction to issued. 
to the appellant to renew him as cashier. 
The ground of the respondent was that he 
had actually worked for 240 days, that as 
such he had a continuous service which 
qualified him for his statutory retrench-- 
ment compensation under section 25-F 
of the Industrial Disputes Act, 1947, and. 
that since this provision was not complied. 
with, the order limiting the peridd of 
service amounting to termination was 
invalid. K.N. Mudaliyar, J., who con- 
sidered the petition, allowed it on the 
view that although there was no separate 
order terminating the respondent’s ser- 
vices, the provision in the appointment. 
Order aforesaid bringing about an auto- 
matic termination amounted to a termi- 
nation and a “retrenchment.” within the 
meaning of the term ass defined by section. 
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-a(oo) of the Industrial Disputes Act. 
He quashed the appointment order, but 
said that he would forbear from giving 
any further direction. The bank appeals. 


æ. Mr. M.R. Narayanaswami, for the 
appellant-bank sukmits that: 


(1) there is no termination in this case of 


-the respondent’s services so as to satisfy 
the definition of retrenchment., and 
(2) in any case retrenchment could onty 
‘be of surplus labour, which was not the 
‘case here. 


“The definition of“retrenchment” says that 
it means the termination by the employer 
«of the services of a workmen for any reason 
-whatsoever, otherwise than as a punish- 
ment inflicted by way of disciplinary 
action. Three categories of termination or 
cessation of service are excluded from 
the purview of the definition such as 
voluntary retirement of the workman, re- 
tirement on superannuation in case the 
contract of employment providesfor cessa- 
tion of service at that stage and termina- 
tion of the service of workmen on the 
ground of continued ill-health. Section 
257 makes it a condition precedent to 
retrenchment of a workman that he be 
given a month’s notice in writing indica- 
ting the reason for retrenchment or in the 
alternative he be paid wages for the period 
of notice in lieu of it. There is a proviso 
to the effect thatno such notice is neces- 
sary if the retrenchment is under an agree- 
ment which specifies a date for the ter- 
mination of service. One other quali- 
fying requisite for retrenchment is that 
the workmen should have been in conti- 
nuous service for not less than one year 
under an employer. ‘Continuous ser- 
vice’ has been defined too. But there is no 
dispute in this case that the respondent 
had put in such continuous service, The 
appellant’s stand, with reference to re- 
trenchment as defined, is that it is not 
any termination that will fall within its 
purview but only that made by the em- 
ployer, be it by a separate order or under 
an agreement, which specifies a date for 
the termination of service. But, here, as 
inthis case, an appointment is fora speci- 
fied period indicating the dates on which 
it takes effect and it comes to an end, 
there is no room for any termination. 
‘That is, what the appellant contends. 
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‘Termination’ ijn its normal significance 
is bringing to an end, cessation, o1 coming 
to a close. But emphasis is laid by Mr. 
M. R. Narayanaswami on the phrase 
‘by the employer’ immediately following 
the word ‘ termiration ’, and he wants to 
read the phraseology put together and 
contend that itmust beatermination by 
the employer, which, according to him, 
means, by an order issued by the employer 
and not a case of automatic coming toa 
close of the employment by reason of the 
fact that its commencement and cessation 
is indicated by the appointment order 
itself. In support of this contention, 
learned counsel for the appellant has 
relied on R. v. Secretary of State', The 
Couft of Appeal, in that case, was con- 
cerned with an appointment of a medi- 
cal assistant in geriatrics in a group 
of hospitals in the United Kingdom, for 
a two year period reasorable subject to 
confirmation, for an indefinite period. 
At the end of the period, he was not re- 
newed, and he claimed to be entitled 
to make representations against his dis- 
missal as he considered it. The Court 
of Appeal held that the words ‘‘being un- 
fairly terminated” in the term of contract 
providing for representations against dis- 
missal, postulated some positive action by 
the hospital Board bringing the appoint- 
ment to an end, cg., by notice. The 
relative words which came up for inter- 
pretation were surgeon con- 
siders that his appointment is “‘being un- 
fairly terminated ” and the English Court 
was concerned with the question whether, 
in the circumstances mentioned, the sur- 
geon was unfairly terminated. Lord 
Denning, M. R. while dealing with the 
question, said : 


“ I think that the word ‘terminate’ or 
‘termination’ is by itself ambiguous, 
It can refer to either of two things 
either to termination by notice or to 
termination by effluxion of time. 
It is often used in that dual sense in 
landlord and tenant and in master 
and servant cases. But there are se- 
veral indications in this paragraph to 
show that it refers here only to termi- 
nation, by notice.” 





1. (1973) 2 AN ER 104. 


11) 


“Then, the learned Master of the Rolls 
“went on to point out those special fea- 
‘tures which persuaded him to take the 
view he did. Buckley, L. J., put the 
-matter thus : 


“Io my judgment the words are not 
capable of bearing that meaning. 

As counsel for the Secretary of State 
has pointed out,the verb ‘terminate’can 
be used either transitively or intransi- 
tively. A contract may be said to 
terminate when it comes to an end by 
effluxion of time, or it may be said to 
be terminated when it is determined 
at rotice or otherwise by some act 
ofone of the parties. Here in my judg- 
ment the word ‘terminated’ is used in 
this passage in para. rgo in the transi- 
tive sense, and it postulates some act 
by somebody which is to bring the 
appointment to an end, and is not ap- 
plicable to a case in which the appoint- 
ment comes to an end merely by 
effluxion of time.” 


“On that view, he agreed with the view of 
Lord Denning, M R. We respectfully 
-agree with the observations of the Court 
‘of Appeal in respect of the words “ ter- 
minate” or ‘‘termination.” But the ques- 
tion is, is it in that sense that word has 
‘been used in section 2 (oa) of the 
Industria] Disputes Act. 


Is there any indication in the definition 
or in the context of the rest of the pro- 
visions of the Act to conclude thet ‘ter- 
mination’ in section 2 (90)means only that 
“by notice but not also that by effluxion 
of time? Trve it is that the word ‘termina- 
rjtion’ in the definition js followed by the 
‘words ‘ by the employer.’ But, to our 
‘|minds, it is not indicative of the fact that 
,|tetmination should always and recessarily 
‘ke by a separate order or an expression 
independently of the appointment order of 
the period oftermination of employment. 
In either case, whether by notice or by 
effluxion of time, termination will be by 
the employer. The words by ‘the employer’ 
are used only to indicate the contract of 
cessation ofemployment by an act of the 
workman himself and that is what is in- 
dicated in clause (a) of section 2 (oa) 
namely, voluntary retirement of the work- 
man. That will also be a case of ter- 
mination or cessation of employment. 
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Again clause (b) relating to retirement 
by superannuation also is a kind of termi- 
nation. But it takes effect with reference 
to the fact of superannuation, and that 
is expressly excluded from the purview of 
retrenchment. Termination of servic 
of a workman on the ground of contirved 
ill-health also is not retrenchment. 
These three illustrations, which are given 
in the definition section itself, as they 
seem to us, point to the fact that 
termination need not necessarily by 
a separate order of the employer. If there 
is any indication in some form or othe 
in the same document making the 2p- 
pointment or in any other way, and the 
time at which employment is to come to 
an end is indicated, that will be a ter- 
mination, in our opinion, by the employer 
within the meaning of the definition o 
‘retrenchment’. Reference may also be 
made to the other provisions in Chapter 
V-A relating fo lay-off and retrenchment. 
The object of this chapter is to provide 
certain benefits to workmen. Section 
25-F safeguards continuity of service of 
an employee who had put ina continuous 
period of service within the meaning of 
that section by providing the benefits con- 
templated by it, subject to condition. 
The proviso is rather significant, because, 
that contemplates a case where no notice 
is necessary for qualifying for retrench- 
ment where an ag-eement specifies a date 
for termination of service. It may be 
noted that though no separate order by 
an employer is issued, still, because ter- 
mination of service is provided for and 
agreed to that it should take place on a 
specified date, the workman is given the 
1etrenchmert benefit. That is another 
indication, in our opinion, against the 
contention of the appellant restricting 
the scope of retrenchment for purposes of 
the Industrial Disputes Act. 

8- A number of decided cases have been 
brought to our notice on either side. 
But, in our opinion, rone of them has 
a direct bearing on the question we are 
called upon to decide. In Murugesa 
Naicker Co. v. Labour Court}, one of us dealt 
with the definition in the light of earlier 
decided cases particularly, Hariprasad 
v. A. D. Divelkar?, and held that the 
a ee eee 


be ee) 1 LLJ. 495. 
2. (1957) 1 LLJ. 243 : 1957 S.C]. 83: 
1957 S.G.R. 121 : ALR. 1957 S.C. 121 
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word ‘retrenchment’ should be understood 
in the ordinary sense and that it is net 
every termination that canbe retrench- 
ment, but termination , in order to be re- 
trenchment, should be of surplus labour 
or staff and in an industry which 
is continuing and not closed or 
transferred. The view was acceptedin 
V.V.S. Subbo Roo v. The Presiding 
Officer, Labour Court, Madras and another’, 
Mr. Ramachandran, defending as he was, 
the appeal drew our attention to Central 
Bank of India v. Raja Gopalan*, which really 
related to the scope of section 33-C (2) of 
the Industrial Disputes Act, and L. Krish- 
nan v. Southern Railway*, which lays 
emphasis on the fact that an order of 
termination to be retrenchment it 
musi be of surplus labour. Agents 
and Menufacturers v. E.S.I. Corporation, 
decides that a temporary workman was 
entitled to the benefit of retrenchment 
provided he satisfied the conditions of 
section 25-F. Management, W.B. of India 
Ltd. v. Fagannath®, was a case ofan emplo- 
yee who worked for wages fiom day to day, 
but for a continuous period, and the ques- 
tion in his case was whether he was entitled 
to retrenchment benefits. The letters 
of appointment contained a provision 
that a certain period of notice should be 
given before termination of service and 
the decision proceeded on that basis. It 
is thus clear that none of these decisions is 
in point in this case. 

4. The only other question which 
Mr. Narayanaswami for the appellant 
pressed before us is that even assuming 
that this isa case of termination within 
the meaning of the definition of the word 
‘retrenchment’ in section 2 (00), this was 
nota case of termination ofsurplus labour. 
But in the counte1-affidavit, it is disclosed 
that the respondent ceased to be employ- 
ed because the permanent incumbent as 
cashier came in. Mr. Narayanaswami, 
explains that in order to meet the excep- 
tional and extraordinary contingencies 
in vacancies, from time to time temporary 
employees are drafted on terms asin the 
case of the respondent and that, there- 


1. W.A.No. 5 of 1972. 

2. (1963) 2 L.LJ. 89 : (1964) 2 S.C.J. 176: 
(1964) 3 S\GR. 140: ALR. 1964 S.G. 743. 

3, (1872) 2 1-1-J- 568. 

4. (1972) 2 LL J. 446. 

5. ALR. 1974 S.C. 1166. 
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fore looked at from that point of view, 
it cannot be regarded that this was a case 
of surplus. We recognise that there is 
some force in this case. But it cannot be 
denied at the same time that because the 
permanent incumbent comes in, the 
temproary employee goes out, which. 
really menas that he becomes a surplus. 


5. We are, therefore, of opinion that the 
respondent’s, stand is cor1 ect,namely, that 
he was entitled to retrenchment com-- 
pensation and that inasmuchas it was- 
not paid, but nevertheless he was termi-- 
nated, the termination would be invalid- 
This, of course, leads to a strange result- 
But sometimes the working of the law 1s- 
surprising which the Court cannot help- 
The appeal is, therefore, dismissed. 
but with no costs. 


6. Mr.Narayanaswami, applies for leave 
under Article 133 (1) of the Constitution. 
of India. ‘The question involved in this. 
case is bereft of authority as it has been, 
andas we said, the arguments are very 
nicely balanced. Since it is a substan- 
tial question of law of public importance, 
we grant leave to appeal under Article 
13 of the Constitution. 


S.J. Appeal dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction.) 

Present :—P.S. Kailasam and C.F.R. Paul, 





FF. 

Jn the matter of P. Govidarajulu Naidu father of 
the petitioner herein. 
G. Bhuvaragavalu Petitioner 


a. 
The Collector and District Magis-- 


trate, South Arcot at Cuddalore. 
.. Respondent.. 
Maintenance of Internal Security Act 


(XXVI of 1971), section 3 (1) (a)—Order of 
dstention—Three grounds relied on—One 
ground non-existent—Another ground vague— 
Detention order—Whether foils. 


Where two very important grovnds out 
of the three mentioned in the order of de-- 
tention have failed it is not unreasonable 
to hold that the detaining authority would. 
not have ordered the detention if he 





*W.P.No 659 of 1975. 25th March, 1975.. 
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xealised that the two grounds which have 
failed were non-existent. The order of 
-detention cannot be upheldin those cir- 
cumstances. [Para. 14.] 


Cases referred to :— 


Ram Bahadur Rai v. State of Bihar, (1975) 
‘Crl.L.J. 269: (1975) &.C.C. (Crl.) 160 : 
A.LR. 1975 S.C. 223; Dwarika Prasad 
Sahu v. State of Bihar, (1975) Crl-L.J. 
221 : (1975) 1 S.C. W.R. 148: (1975) 
S.C.C. (Crl.) 177: ALR. 1975 S.G. 
134; Moti Lal v. State of Bihar, (1969) 
M.L.J. (Crl) 49: (1969) 1 8.C.J. 68: 
(1968) 35.C.R. 587: A.I.R. 1968 S.G. 
1509 ; Dwarka Dass Bhatia v. State of 
„Jammu and Kashmir, 1957 S.C.J. 133: 
1956 S.C.R. 948: (1957) M.L.J. (Crl.) 
58: AIR. 1957 S.G. 164. 

‘Petition under Article 226 of the Consti- 
tution of India praying that in the cir- 
<cumstances stated therein and in the 
affidavit filed therewith the High Court 
-will be pleased to issue a writ of habeas 
corpus directing the respondent, herein 
to produce before this Court the person 
of Govindarajulu Naidu (father of the 
Petitioner herein) now detained in the 
‘Central gail Vellore and set himat liberty. 


K.T. Palpandian, for Petitioner. 
“The Public Prosecutor, for Respondent. 
“The Order of the Court was pronounced by 


Kailasam, 7.—This writ petition is filed for 
the issue of a writ habeas corpus by the 
son of P. Govindarajulu Naidu for direc- 
ing the detenue Govindarajulu Naidu to 
‘be produced in Court and set at liberty 


2. The order of detention was passed on 
5th February, 1975 and the detenu was 
arrested on 7th February, 1975. The 
memorandum of grounds was furnished 
‘to the detenu on his arrest. On behalfof 
the detenu, it is submitted that the 
grounds are not true and that they are 
totally vague and vitiating the entire 
-order of detention. 


3. The order of detention made under 
section 3 (1) (a) (iii) of the Maintenance 
of Internal Security Act, 1971, mentions 
three instances on which the Collector 
relied for coming to the conclusion that 
the detenu should be detained as he was 
acting prejudicially to the maintenance 
-of supplies and services essential to the 
community. 
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4. The first ground is that the detenu 
being a wholesaler in paddy and rice in 
Licence No. 605 from 1971, in flagrant 
contravention of the Essential Commodj- 
ties Act and conditions of the licence in- 
dulged in an act to sell 5c bags of raw rice 
and 5c bags of boiled rice to the Coimba- 
tore Urban Co-operative Society Limited, 
Coimbatore on 28th September, 1974 
having known that the entire South Arcot 
District had been declared as a notified 
area under G.O. Ms. No. 325, Food 
Department, dated 10th September, 1974 
by which movement of paddy and rice 
from the district without a valid permit is 
prohibited. On behalf of the detenu it is 
represented that the entire ground is base- 
less. The Collector of Coimbatore by his 
letter L. Dis. 15573 of 1974, dated 28th 
September, 1974 addressed the Collector 
of South Arcot requesting him to issue a 
necessary permit to enable the Secretary 
of the Coimbatore Urban Co-operative 
Stores to purchase and move rice from 
South Arcot to Coimbatore District. 
On the basis of this certificate the detenu 
agreed to sell rice to the said Co-operative 
Stores on condition that the rice would be 
delivered only on an authorisation issued 
by the Collector of South Arcot District. 
The Secretary of the Co-operative Stores, 
Coimbatore, also applied to the Collector 
of South Arcot by his petition dated ist 
October, 1974 setting out the circumstan- 
ces mentioned above and requested the 
Collector for the issue of ne autho- 
risation. The Collector declined to 
accord permission and the transaction fell 
through and the sale was not effected. This 
statement of fact is not disputed by the 
Government. The contention of the 
learned counsel for the petitioner that the 
ground is not existent is therefore correct. 
There was no sale by the detenu in con- 
travention of any of the restrictions relat- 
ing to the transport ofrice On the other 
hand, the detenu had properly requested 
the Co-operative Stores to produce a per- 
mit from the Collector before he could 
sell the rice. 


5. The third ground runs as follows: 
On your directions and instruction under 
Collusion with the said Thiru Dharma 
Naidu, you had transported illicitly on 
several occasions between 8th Janu- 
ary, 1975 to 24th January, 1975 rice and 
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paddy bags fiom South Arcot to Salem to 
the said A. Rajendran of Salem and others 
without a valid permit and by using un- 
dated letters and bills as if the stock of 
bran, was being transported, while in fact 
you had transported illicitly rice and 
paddy in contravention of the orders.” 
The submission of the learned counsel for 
the petitioner is that the ground is vague. 
The ground alleges that on several occa- 
sions between 8th January, 1975 to 24th 
January, 1975 the detenu transported rice 
and paddy bags illicitly from South Arcot 
to Salem to one A. Rajendran without a 
valid permit. The ground does not specify 
on what dateandin what manner the 
paddy was illicitly transported. It does 
not mention what the several occasions 
referred to in the ground are. We 
accept the contention of the learned coun- 
sel for the petitioner that the ground is 
so vague that he cannot make an 
effective representation. 


6. The second ground relates to an 
attempt to transport 72 bags of paddy 
and one bag of rice in a lorry MDF 5765 
belonging to one Thiru Dharma Naidu 
on ist February, 1975 illicitly without a 
permit, by the detenu with the connivance 
ofthe said Thiru Dharma Naidu. Even 
accepting that the second ground is valid, 
the order of detention cannot be upheld. 


7. Itisnot disputed that the first ground 
is a very serious one and the order of de- 
tention was mainly based on that ground. 
That ground as we have already pointed 
out is non-existent. The third ground is 
also totally vague and an opportunity of 
making a representation guaranteed un- 
der Article 22 (5) of the Constitution has 
béén denied to him. 


8. On behalf of the detenu, it was sub- 
mitted that if one ground is bad the en- 
tire order of detention fails. The learned 
counsel relied on two decisions of the 
Supreme Court. In Ram Bahadur Rai v. 
State of Bihar}, it was held : 


“Where the order of detention is found- 
ed on distinct and separate grounds if 
any one of the grounds is vague or 
irrelevant the entire order must fall.” 


1. (1975) Grl.L.J. 269 : 


(1975) S.C.C. (Cal). 
160 : A.LR. 1975 S.C. 223. . 
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In Dwarika Prasad Salu v. State of Bihar 
the Supreme Court observes at page 138% 


“Tf there is one principle more firmly- 
established than any other in this field 
to jurisprudence, it is that even ifone 
of the grounds or reasons which led to 
the subjective satisfaction of the detain- 
ing authority is non-existent or miscon-- 
ceived orirrelevant, the order ofdetcn— 
tion would be invalid and it would not 
avail the detaining authority to contend. 
that the other grounds or reasons are 
good and do not suffer from any infir- 
mity because it can never be predicated. 
to what extent the bad grounds or rea- 
sons operated on the mind of the detain- 
ing authority or whether the detention. 
order would have been made at all if 
the bad ground or reason were excluded. 
and the good grovnds or reasons alone 
were before the detaining authority.” 


9. In making this statement of law, the 
Supreme Court referred to a number of 
decisions. 


10. The learned Public Prosecutor sub— 
mitted that the observations ofthe Supreme 
Court will have to be taken along with 
the observations made by the Supreme 
Court in earlier decisions. Particular re- 
ference was made by the Public Prosecu- 
tor to a decision of a Benchofsix Judges 
of the Supreme Court in Motilal v. State 
of Bihar?, wherein Justice Hegde, has laid. 
down the Jaw in the following terms, after 
referring to the decision in Dwarka Dass 
Bhatia v. State of Jammu and Kashmir? : 


“ The subjective satisfaction of the de- 
taining authority must be properly based 
onallthereasons on whichit purports 
to be based. Ifsome out of those rea- 
sons are found to be non-existent or 
irrelevant, the Court cannot predicate 
what the subjective satisfaction of the 
authority would have been on the ex- 
clusion ofthose reasons. To uphold the 
order on the remaining reasons would. 





1. (1975) Crl.L.J. 221 : (1975) 1 S.C.W.R. 
148 : (1975) S.C ©. (Crl.) 177: ALR. 197F 
S.C. 134. 

2. (1969) M.L.J. (CrL) 49: (1969) 1 S.CJ- 


68 : (1968) 3 S.G.R. 587 : AIR. 1968_S.C. 
15 


3. 1957 SCJ. 133: 1956 S.G.R. 948 = 
(1957) M.L.J. (Crl.) 58: ALR. 1957 S.C. 168 
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be to substitute the objective standards 
of the Court for the subjective satisfac- 
tion of the authority. ” 


Having stated so, the Supreme Court pro- 
ceeded to caution that the Court must 
however, be satisfied that the vague or 
irrelevant grounds are suchas, if excluded, 
might reasonably have affected the sub- 
jective satisfaction of the authority. 


11. The leained Public Prosecutor suk- 
mitted that the law as laid down in 
Dwarika Prasad v. Siate of Bihari, must 
be readalong with the above observations. 


x2. In Dwarka Dass Bhatia v. State of 
Jammu and Kashmn*, which has been re- 
ferred to by Justice Hegde in Motilal v. 
State of Bihar®, the Court observed : 


“In applying these principles, however, 
the Court must be satisfied that the 
vague or irrelevant grounds are such as, 
if excluded, might reasonably have affe- 
cted the subjective satisfacticn of the 
appropriate authority. It isnot merely 

‘ because some groundor reason of a 
comparatively -unessential nature is 
defective that such an order based on 
subjective satisfaction can be held to 
beinvalid. The Court while anxious 
to safeguard the personal liberty of 
the individual will not lightly inter- 
fere with such orders. ” 


13. Itisin the light ofthese principles 
that the validity of the impugned order 
has tobe judged. Relyingon the aboye 
passages, the learned Public Prosecutor 
submitted that the Jaw laid down in 
Dwarika Prasad v. State of Bthar}, will 
have to be read along with the caution ad- 
ministered by fuller Bench of the Supreme 
Court. 


14. It is unnecessary for us to go into 
this question as we are satisfied that in 
this case, two very important grounds out 
of the three have failed. It is not unrea- 
sonable to hold that the detaining autho- 
rity would not have ordered the deten- 
tion if he realised that the two grounds 
which have failed were non-existent. In 





1. (1975) 1 S.C.WR. 148 : (1975) CrLLJ. 
221: (1975) S.C.G. (Crl.) 177: ALR. 1975 S.Č. 
134. 


2. 1957 S.C.J. 133 : AIR. 1957 S.C. 164. 
3. (1969) 1 S.C.J. 68: A.I.R. 1968 S.C. 1509. 
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these circumstances we feel that thel! 
order of detention cannot be upheld. Thel, 
petition isalcwed and the detenu is 
directed to be set at liberty. ' 
R.S. Petition allowed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

Present :— S. Rainavelpandicn, Je 
Vellapandi alias Maruthiah Thevar- 


and others Petitioners*® 
v. 
Annathaiammal and another 

-. Respondents.. 


Criminal Procedure Code (V af 1898), sec 
tion 203-— Indian Penal Code (XLV af 1860) 

Sections 495 and 109—Offences under —Com.- 
plaint—D*smissal by Sub-Divisional Magis- 
irate— Revision to District Magistrate— 
Remand for fresh enquiry—Notice io accused 
—Whether necessary. 


It cannot be „aid that the order of the 
District Magistrate setting aside the order- 
of the learned Sub-Divisional Magistrate 
dismissing a complaint under section 203, 
Criminal Procedure Code, without issving- 
a notice to the petitioner, is vitiated on. 
that ground. [Para. 3.] 


Cases referred ta :— 


Appa Raov. Janaki Ammal, 51 M.L.J.605- 
I.L.R. 49 Mad. 918: AIR. 1926 Mad. 
19 at 21 (F.B.); Thanikachala Mudali v. 
Ponnappa Mudali, (1947) 1 M.L.J. 368:- 
(1947) M.W.N. (Crl.) 98: AIR. 1947 
Mad. 389. 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898 
praying the High Court to revise the- 
order of the Court of the Distritt Magis- 
trate (7), Tirunelveli dated 9th May. 
1973 and made in Crl. Revision Petition. 
No. 7 of 1973 (Calendar Case No. 16. 
of 1973 On the file of the Court of the 
Svb-Divisional Magistrate, Shencottah), 


C. K. Venkatanarosimhan and V. Pandiarajan,. 
for Petitioners. 


V. Muthupcrumal and P. Chandrasıkaran. 
for the Public Prosecutor, for Respon- 
dents. 

The Court made the following 








* Crl.R.C.No. 623 of 1973; and Crl.R.P.No. 612° 
of 1973. 31st March. 1975, 
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Oaver.—Tnis revision} petition is 
directed against the order of the learned 
District Magistrate (7), of Tirunelveli, 
in Cr. R. P. No. 7 of 1973 on his file, 
setting aside the order passed by the lear- 
ned Sub-Divisional Magistrate of Shen- 
cottah dismissing the complaint under 
section 203, Criminal Procedure Code, 
filed by the respondent complainant in 
C.C. 16 of 1973 against the petitioners for 
an offence under sections 494 and 109, 
Indian Penal Code, read with section 17 
ofthe Hindu Marriage Act, on the allega- 
tion that the complainant is the lawfully 
-wedded wife of accused-1 (first petitioner 
herein) and that while the said marriage 
‘between them is still subsisting, he 
married one Piramayee as his second wife 
and then he (accused-1) married accused 
2 (second petitioner) abour 14 years ago, 
ag his third wife on the 12th of Ani, at 
10 A.M. at Courtallam and that accused 
3 to 11 abetted the commission of the said 
offence of bigamy. 


a The learned District Magistrate, on 
setting aside the order of dismissal, passed 
an order remanding the case to the lear- 
ned Sub-Divisional Magistrate, Kovil- 
patti, for further enquiry and disposal 
according tolaw. The petitioners herein 
who were arrayéd as accused in the com- 
pleint, now challenge the order of the 
learned District Magistrate on the main 
ground that the lower Court, while exer- 
cising its revisional jurisdiction, ought to 
have given notice to the accused 
and heard them before passing the 
the final order, as the impugned order 
has diversely affected them. The other 
ground viz., that the complaint is filed 
after a delay of 14 years and that the 
reasons given by the learned Sub- 
Divisional Magistrate, Shencottah, have 
not been discussed, is not pressed by the 
learned counsel for the petitioners in 
this revision petition. So, the only ques- 
tion before me is whether anotice should 
be given ‘to the proposed accused in a 
proceeding on revision under Chapter 
XXXII of the Criminal Procedure Code. 


3. In view of the observations made by 
the Full Bench of our High Court in 
Appa Rao v. Janaki Ammal?, followed in 





1, 51 M.L.J. 605: LLR.49 Mad. 918: ALR. 
1927 Mad. 19 
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Thamkachala Mudali v. Ponnappa Mudali}, 
it cannot be said that the order of the 
District Magistrate setting aside the order 
of the learned Sub-Divisional Magistrate 
dismissing the complaint under section 
203, Criminal Procedure Code, without 
issuing a notice to the petitioners herein 
is vitiated. 


. In the result, this revision petition is 
ismissed. 
RS. Petition dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswamt, 
S. Natarajan, F. 
Permatha (died) and another 

.. Appellants* 


CJ. and 


U. 


Ramaswami and others 
.. Respondents. 


Hindu Women’s Right to Property Act (XVIII 
of 1937), section 3 (2)—Sut for pariition— 
Joint famtly—Wife separated from husband 
and joint family by family setilement—Death 
of husband—Widow whether can claim share 
in joint family properties. 


Sub-section (2) of section 3 of the Hindu 
Women’s Right to Property Act, 1937 
can be applied only to an interest in the 
properties of a joint-family of which the 
widow is a member. 

[Para. 3.] 
Cases referred to:— 
Ranganayakamma v. Rajesaramma, (1964) 
1 An.W.R. 231: A.I.R. 1964 A.P. 380: 
Chinnathayi v. Pandiya Naicker, (1961) 3 
S.C.R. 592: A.I.R. 1962 S.G. 29. 
Appeal under Clause 15 of the Letters 
Patent against the order of The Hon- 
ourable Mr. Justice Alagiriswami dated 
20th January, 1969 and made in S. A. 
No. 305 Of 1965 preferred to the High 
Court against the decree of the Court of 
the Subordinate Judge, Salem dated 13th 
July, 1964 and passed in A. S. No. 313 
of 1963 (O. 5. No. 324 of 1961 District 
Munsif’s Court, Krishnagiri). 


1. (1947) 1 M.L.J.368: (1947) M.W.N. (CrL 
98: A.J.R. 1947 Mad. 389. (1947) (9 


* L.P.A.No. 76 of 1969. 8th January, 1975. 


ty 


W. Appu Rao, for Appellant. 


The Judgment of the Court was delivered 
by 

Veeraswami, CF#.—This appeal arises 
under the Letters Patent from the judg- 
ment of Alagiriswami, J., who, concurring 
with the first appellate Court, dismissed 
the second appeal by the appellant who 
was the plaintiff. Her husband died 
intestate on 14th July, 1952. She was 
the second wife and had two sons by him. 
Years back, as a result of misunderstand- 
ing between her and her husband, the 
appellant instituted maintenance pro- 
ceedings under the Code of Criminal Pro- 
cedure and obtained a maintenance order, 
A suit brought by the husband to have 
that order cancelled, ended in a com- 
promise which resulted in what we regard 
as a family settlement dated 24th Decem- 
ber, 1930. The substance of this docu- 
ment was that the husband and his son 
by his first wife should take certain pro- 
perties and live as joint Hindu family 
and the second wife and the two gons by 
her represented by their mother as guar- 
dian should take certain properties men- 
tioned in the Schedule to the document 
and live as a separate family. Basing 
her claim on the Hindu Women’s Right 
to Property Act, 1937, she brought the 
suit out of which the second appeal arose 
for partition and separate possession of the 
share Ofher husband in the joint family 
consisting of himself and his son by the 
first wife. The trial Court granted a 
preliminary decree which was, however, 
reversed in appeal with which Alagiri- 
swami, J., agreed. 


a. The question for decision is somewhat 
not free from doubt but on the whole we 
have come to the conclusion that the pre- 
sent appeal should be dismissed. Coun- 
sel for the appellant presses upon us a 
literal reading of sub-section (2) of sec- 
tion 3 of the Act. He says that the ap- 
pellant’s husband having died intestate 
and as a member ofd Hindu joint family, 
she would be entitled, as his widow, to 
the same share as her husband had. On 
the first bush the argument appeared to 
be attractive and even received support 
fiom Ranganayakamma v. Rajesaramma t. 





n, (1964) 1 An.W.R. 231 : A.LR. 1964 A. P. 


M LJ—28 
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Chandra Reddy , C. J., speaking for the 
Division Bench, referred to the observa- 
tions of the Supreme Court in Chinnathayi 
v. Pandiya Naicker!, “general words of a 
release do not mean release of rightsother 
than those then put up and have to be 
limited to the circumstances which were 
in the contemplation of the parties when 
it was exeauted? and was of the view that 
if, on the date of release of maintenance 
right, the right under the provisions of 
the Hindu Women’s Rights to Property 
Act was notin contemplation, the earlier 
release would not be a bar toa claim 
under the Act. No exception can be 
taken, as we consider, to that approach. 


3. But there are two reasons which weigh 
with us in not accepting the appellant’s 
contention. What has happened in this 
case, On facts is this. The family settle- 
ment resulted in a division not orly of 
the joint family but also of the joint family 
properties. ‘lhe joint family originally 
consisted of the husband, his son by the 
first wife, the second wite and his two sons 
by her. There was a separation by the 
document, the husband and his son by 
the first wife remaining as One unit ot the 
joint Hindu family with certain proper- 
tič allotted to the unit and the second 
wife and her two sons by him, as another 
unit ofthe joint family with certain other 
properties allotted to the second unit with 
a provision that they should live separa- 
tively. This Court has held that a widow, 
though not a coparcener, is a member 
of a Hindu joint family. But, in view of 
the family settlement just now referred 
to, we are inclined to think that she could 
no longer, after that settlement, be re- 
garded as a part ofthe joint family con- 
sisting of the husband and his son by the 
first wife. In our view, sub-section (2) 
ofsection 3 ofthe Hindu Women’s Rights 
to Property Act, 1937, can be applie 
only to an interest of her husband in the 
properties of a joint family of which the 
widow is a member. The whole inten- 
tion of the document was to bring a se- 
paration of not only of the joint faniily 
to he split vp into two units, as we men- 
tioned, but to have the joint family 
properties, which originally belonged to 
the joint family, divided and ahotted 
1. (1961) 3 S.C.R. 592 ; A.LR. 1962 S.C. 29, 
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separately toeach of the units. To such 
a case, we think that sub-section (2) of 
section 3 cannot be applied. 


4. The second ground is that, ifthe appel- 
lant by a literal reading and application of 
sub-section (2) Ofsection 3 is allotted a 
share of her husb and in the Hindu joint 
family properties which belonged to the 
joint family consisting ofthe busband and 
his sori by the first wife, the result would 
be to leave the division of the original 
joint family properties and allotment to 
the second unit completely undisturbed 
and deprive the'son by the first wife ofthe 
benefit ofa share in the entirety of the 
‘properties belonging to the family, as it 
existed before 24th December, 1930. Itse- 
ems to us that that result was not under the 
coritemplation of the Hindu’ Women’s 
Rights to Property Act, 1937. In fact, the 
second ground we have mentioned derives 
validity from the first ground, namely, 
that the widow in order to enable her to 
claim her husband’s interest should conti- 
nue to be a member of such family. 


5. Alagiriswami, J., no doubt, disposed 
of the appeal before him on a different 
ground. He says that the document 
dated 24th December,1930 read as a whole 
disentitled the appellant to her claim. We 
agree with this aspect as well, more parti- 
cularly because the document itself pro- 
vides that neither of the units of the joint 
family brought about by it would have 
any claim personally or with regard to the 
properties allotted to one or other of the 
units. The first appellate Court has 
extracted the relevant passages from 
the document for this view and we 
hardly need to reiterate. 


6. Though, therefore, we do not dissent 
from Ranganayakamma v. Rajesaramma*, on 
the view we are inclined to take of the 
effect of sub-section (2) of section g of the 
Act and also the terms of the family settle- 
ment, the appeal, in our opinion, should 
fail. We would like to point out that in 
Ranganayakamma v. Rajesaramma 1, there 
was no splitting up of the joint family and 
the widow there continued to be a mem- 
ber of the joint family at the time she 
made the claim under section 3 of the 
et 


gan (1964) 1 An.W.R. 231; ALR. 1964 A.P. 
0. 
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Hindu Women’s Rights to Property Acts 
1937. 
4. The appeal is dismissed. No costs. 


SJ. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P.R. Gokulakrishnan, J. 
R. Essa 
D. 


N. M. Jamal and Sons, represented 
by Nazir Noor Ali Jamal. . Respondent. 


Contempt proceedings—Second Appeal—Direc- 
tion to appellant to deliver vacant possesston of 
suit property within specified time—Court’s 
order not obeyed—Suit for injunction by appel- 
lant against decree-holder —Interim relief grant- 
ed—Appellant whether committed contempt. 





; Petitioner*® 


In second appeal, one ‘E’was directed by 
the High Court to deliver vacant posses- 
sion of suit property, to one‘? within three 
months. ‘F’ did not obey the order. On 
the other hand ‘Æ’ filed a suit for injunc- 
tion in the City Civil Court to restrain, P 
from executing the decree for possession 
and obtained interim relief. ‘7 filed an 
application in the High Court for con- 
tempt against ‘E’. 


Held, (on the facts): There was a doubt as 


to whether ‘Æ? really intended to 
disobey the judgment and decree 
of the High Court or whether he 


had sought to establish his right of tenan- 

In proceedings for contempt, the 
benefit of doubt has to be given to the res- 
pondent. [Para 15.] 


Cases referred to:— 


Ali Mohamad Adamalli v. Emperor, (1945) 
2 M.LJ. 56 : 71 LA. 226: ATR. 1945 
P.C. 147; Ponnuswamt Iper V. Ganapathi 
Iyer, (1923) 45 M.L J. 742 : 81 I.G. 241 ; 
ÄIR. 1924 Mad. 393 : In re Yegnanara- 


yanaiah, AIR. 1974 Mad. 313: 
(1974) 1 M.LJ. 1553 Dwijendra Krishna 
v. Surendra Nath, CAIR. 1927 Cal. 


548 ; Ramalingam vV. Mahalinga Nadar, 
(1965)2 M.L.J. 162: ALR- 1966 Mad.21; 
Abdul Razack v. Azizunnissa Begum, I.L R 
(1969) 3 Mad. 174: A.I.R.1970 Mad. 14. 


* C.M.P. No. 9811 of 1974 in S.A. No. 431 of 
1972. 241k December, 1974. 


1] 


Petition praying that in the circumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to punish the respondents herein for con- 
tempt of Court for disobeying the order of 
the High Court dated and May, 1974 
and passed in S.A. No. 431 of 1972 pre- 
ferred to the High Court against the de- 
crec of the City Civil Court (Second Addi- 
tional Judge) Madras, passed in A.S. No. 
86 of Shien ea No. 3809 of 1966 on the 
file of the City Civil Court, (Fifth Assis- 
tant Judge, Madras). 


N. Sivamani, for Petitioner. 


K. Parasaran for R. Tyagarajan, for Res- 
pondent. 


The Court made the following 


Orver.—This is an application filed by 
the respondent in S.A. No. 431 of 1972 
for punishing the appellant therein for 
contempt of Court. It is alleged in the 
‘affidavit filed in support of the applica- 
tion that the respondent in the contempt 
application has committed contempt by 
disobeying the decree in S.A. No. 431 
of 1972. The respondent, who is 
the appellant in S.A. No. 431 of 
1972, was granted three months 
time to vacate and deliver possession of 
the suit property. The said order was 
passed on 2nd May, 1074. The respon- 
dent ought to have delivered possession of 
the property to the petitioner on or be- 
fore end August, 1974. But the respon- 
dent did not deliver possession of the pro- 
pertv. Instead, the respondent filed a 
suit O.S. No. 5654 of 1974 0n the file of the 
City Civil Court (VI Assistant ) Madras, 
praying for a declaration that he is entitl- 
ed to the property under the seventh de- 
fendant in the suit, Sri Sundareswara 
Devasthanam represented by its Execu- 
tive Officer and for a consequential relief 
of injunction restraining the petitioner 
from executing the decree in O.S. No. 
3809 of 1966. The respondent herein fil- 
ed also an application for interim injunc- 
tionin I.A. No. 15116 of 1974in that suit 
for a temporary injunction, and has ob- 
tained an interim relief also According 
to the petitioner, the respondent is bound 
to deliver possession of the suit property 
as per the direction ofthis Court contain- 
edin the judgment in S.A No. 431 of 1972, 
The claim of the respondent as a tenant 


R. ESSA D. N. M, JAMAL & sons (Gokulakrisknan, J.) ` 


219 


under the Devasthanam had been nega- 
tived by the Courts below and this Court 
also observed in S.A. No. 431 of 1972 that 
Exhibit A-11 shows that the respondent is 
not a tenant under the Devasthanam. 
Hence, according to the petitioner, the 
respondent is estopped from setting up the 
same case once Over. Tosubstantiate the 
case of contempt, the petitioner has alleg- 
ed that the respondent has deliberately 
flouted the directions of this Court by not 
delivering the property to the petitioner 
On or before end August, 1974 ard also 
by approaching the City Civil ' Court for 
an injunction restraining the petitioner 
from executing the decree in O.S. No; 
3809 of 1966, out of which S A. No. 431 
of 1972 arose. This attitude and act of 
the respondent, according to the petitioner 
amounts to clear contempt. 


2. The respondent filed a counter stating 
that there is neither a prohibitory nor a 
mandatory order of this Court to entitle 
the petitioner to move for contempt. 
When a decree is passed by a Court for 
possession and time is granted to the judg- 
ment debtor, itseffect is only to stay the 
execution of the decree for the period 
covered bv the order of the Court. Fur- 
ther in O.S. No. 3809 of 1966 the Jand- 
lord of the premises in question was not a 
party. The respondent further alleged 
that he entered into a direct tenancy with 
the landlord, viz., Sri Sundareswarar De- 
vas m represented by its Executive 
Officer in respect of the demised premises 
and in view of that tenancy there was 
nothingleft for the petitioner to enforce as 
against the respondent in relation to the 
demised premises. O.S.No. 5654 0f 1974 
On the file of the City Civil Court, Madras 


“has been filed by the respondent against 


the petitioner, defendants 1 to 5 in the 
prior suit O.S. No. 3809 of 1966 and the 
landlord, for a declaration that the res- 
pondent is entitled to continve in posses- 
sion of the demised premises, viz., No. 
315/318, N.S.C. Dose Road, Madras-1, as 
the tenant of the Devasthanam and for a 
consequent injunction restraining the peti- 
tioner from executing the decree in O.S. 
No. 3809 of 1966 against the respondent, 
as the latter had become inc fective and 
also for a declaration that the respondent 
is entitled to the benefit of the Tamil Nadu 
Buildings (Lease and Rent Control) Act. 
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In the said suit, the respondent had also 
filed I.A. No. 15116 of 1974 and an in- 
terim injunction had also been grantc d in 
favour of the respondent. The respon- 
dent thus states that in view ofthe change 
of circumstances enabling him to claim the 
henefits of the Tami] Nadu Buildings 
(Lease and Rent Control) Act, and also 
in view of the fact that his present claim 
and right are outside the scope of the pre- 
vious proceedings, he is entitled to conti- 
nue in possession of the said demised pie- 
mises and that he has not committed any 
contempt of the order of this Court, nor 
has he disobeyed an, orders of this Court. 


3. Before dealing with the question of 
contempt. it is Letter to state, in brief, the 
facts which culminated in S.A. No. 431 
of 1972. The sixth defendant in O.S. No. 
3809 of 1966 was the avellantin S.A. No. 
431 of 1972. He is the respondent in this 
contemnt annl'cation elso, He contend- 
ed in O.S. No. 3309 of 1966, inter alia,that 
he was in possession of the svit premises, 
that tne leasehold right belonged to him, 
that he has taken receipts for rent paid to 
the landlord and that as such the plaintiff 
in the snit could not claim any relief 
against him. The trial Court decreed the 
suit as praved for except for the relief 
claimed relating to payment of Rs. Kor 
per month from the date of mit till the dis- 
solution of partnershin. On avpeal be- 
fore the Second Additional City Civil 
Tudze by therespondent andthe seventh- 
defendant in the suit, the lower appellate 
Court dismissed the suit as against the 
seventh defendant but confirmed the de- 
cree and: judgment of the trial Court in so 
far as the respondent was concerned. Ag- 
grieved by the Judgment and decree of 
the lower avpellate Court, the respondent 
preferred S.A. No. 491 of 1972. This 
Court, in the said second anneal, observed 
that both the Courts below had elaborate- 
ly discussed the evidence on record and 
had concurrently.come to the conclusion 
that there was no independent tenancy 
created between the respondent herein 
and the Devasthanam and that the fact 
that the respondent had not replied to the 
plaintiff’s notice Exhibit A-tr showed 
that he was not a tenant directly under the 
Devasthanam. With these ob-ervations, 
this Court held that the plaintiff had to 
succeed in getting possession of the suit 
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property and ultimately confirmed the 
decree of the Court below as regatds pos- 
session in favour ofthe petitioner. Three 
months’ time to vacate and deliver pos- 
session was granted by this Court. This 
was only at the request made by the ap- 
pellant in S.A. No. 431 of 1972. 


4. Thus it is clearly seen from the facts 
narrated above, that the contention of the 
respondent that the has become directly 
a tenant under he Devasthanam, which 
he has put forth on the previous occasions, 
had been negatived and the prayer for 
possession made by the petitioner was 
granted even as against the respondent. 
The respondent, taking advantage of the 
fact that the Devasthanam, the landlord, 
was rot a party to the piror suit O.S. No. 
3809 of 1966 has filed O.S. No. 5654 of 
1974 in the City Civil Court for a dec- 
laration that he is entitled to be in posses- 
sion of the suit property as tenant under 
Sri Sundareswarar Devasthanam and for 
a consequential relief of injunction res- 
training the petitioner from executing 
the decree in O.S. No. 3809 of 10966. 
There is also a prayer therein for a decla- 
ration that the respondent, in any event, 
is entitled to the benefits of the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act and without seeking an order of 
eviction under the provisions of the said 
Act, the petitioner cannot evict the res- 
pondent. 


3. In CS. No. 5654 of 1974, the res- 
pondent, ter alia, alleged that subse- 
quent to the surrendering of tenancy 
rights to the partnership firm known as 
“Fafiros” consisting of defendants 1 to 6 
to the actior, and after that partnership 
firm took over the premises and the busi- 
ness, there was no subsisting tenancy of 
the suit premises in favour of the peti- 
tioner in his individual capacity, that the 
partnership firm having b-come a tenant 
of the shop subsequently in 1968 assigned 
all the tenancy rights to the respondent, 
that the Devasthanam, the seventh defen- 
dant iv the action, has recognised the 
respondent as its tenant, that the res- 
pondent has ever since ben paying the 
rent to the Devasthanam directly and 
ocennying the nemises, carrying on his 
own business ‘N.M. Jamal and Sons’, 
now knewn as ‘Hilton Footware’, that 
the Devasthanam (seventh defendant) 
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was not a party to O.S. No. 3809 of 1966 
and that since the Devasthanam was not 
a party to O.S. No. 3809 of 1966, the 
tenancy which came into eff:ct during 
the pendency of the suit O.S. No. 3809 of 
1966, the same will not be hit by any 
decision rendered in O.S. No. 3809 of 
1966. It is further alleged by the res- 
pondent in that suit that he is enjoying 
the building in his own individual right 
as a tenant under the Devasthanam and 
that the decree for possession obtained 
by the petitioner has become inexecutable. 
On the above allegations, he prayed in 
O.S. No. 5654 0f 1974 for the reliefs as 
already set forth by me. 


6. An interim injunction has also been 
obtained from the VI Assistant Judge, 
City Civil Court, by the respondent res- 
training the petitioner from executing 
the decree in his favour. 
7. Thiru Sivamani, learned counsel 
appearing for the petitioner while nar- 
rating the above facts, submitted that 
there has been a wilful disobedience of 
the order of this Court in S. A. No. 431 
of 1972 on the part of the respondent and 
as such he has committed contempt. 


8. Thiru Parasaran, learned counsel 
appearing for the respondent, submitted 
that the respondent, even now, hona fide 
believes that his right of tenancy got from 
the Devasthanam is independent of the 
proceedings culminating in S.A. No. 431 
of 1972 and as such it cannot be said that 
there is wilful disobedience on the part 
of the respondent. The learned counsel 
further submitted that the petitioner 
cannot have the right to file 2 contempt 
application while he has the remedy by 
was of execution of the decree, in O.S. 
No. 3809 of 1966. He further submitted 
that the suit O.S. No. 5654 of 1974 is 
pending before the City Civil Court and 
an interim injunction has also been 
obtained and as such the petitioner can 
well contest that suit and the injunction 
application on merits on the facts which 
he alleges now and have his remedy in 
that suit itself. 


-g- Thiru Sivamani, learned counsel for 
the petitioner, replied that the allegation 
in the plaint in O.S. No. 5654 of 1974 
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as if the respondent has become a tenant 
under the Devasthanam had not been 
whispered in the proceedings, in O.S. 
No. 3809 of 1466 either before the Courts 
helow or in S.A. No. 4gr of 1072. There 
is a clear finding by the Courts below and 
the High Court in S.A. No. 431 of 1972 
that the respondent was not a tenant 
directly under the Devasthanam, that 
Exhibits A-5 and A-18 in those proceed- 
ings strengthened the case of the petitioner 
as to his right to be in possession of the 
property and that the petitioner is entitled 
to have possession thereof. As such, 
according to the learned counsel, the 
respondent had the clear and wilful inten- 
tion of disobeying the orders of this 
Court when he approached the City 
Civil Court and also by alleging in his 
suit certain facts. 


xo. It is clear from the facts that the 
finding is the respondent is not a tenant 
directly under the Devasthanam. This 
findirg was given as late as ond May, 
1974 in S.A. No. 431 of 1972, to which 
the respondent was a party. He could 
have substantiated his claim of indepen- 
dent tenancy under the Devasthanam 
either by adducing additional evidence 
or by bringing the fact of direct tenancy 
agreement between the Devasthanam and 
himself to the notice of either the lower 
appellate Court or to the High Court. 
From the allegations made in the plaint 
in O.S. No. 5654 of 1974, the respondent 
traces his tenancy`'under the Devasthanam 
and recognition of the tenancy by the 
Devasthanam from 1968 orwards. O.S. 
No. 3809 of 1966 out of which S.A. No. 
431 of 1972 arose, was disposed of only 
on 16th January, 1969. If so, even during 
the pendency of that suit where the peti- 
tioner claimed possession of the property, 
the respondent seems to have got the 
tenancy from the Devasthanam. It is 
surprising as to what prevented him from 
substantiating his tenancy before the 
Courts below. Having kept quiet all 
these days, and having got adverse orders 
throughout up till the stage of the second 
appeal, as regards possession of the 
property, the respondent has thought fit 
to come forward with OS. No. 5654 of 
1974 with the allegation that the Devas- 
thanam was not a party to the previous 
proceedings and that he has become a 
tenant ynder the Devasthanam. 
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11. Contempt proceedings are very 
delicate matters. Contempt matters 
being in the nature of quasi-criminal pro- 
ceedings, the benefit of doubt definitely 
accrues to the contemner. The respon- 
dert has taken shelter by instituting 
civil action on the allegation as if he is 
a tenant under the Devasthanam. 
In support of his contention that the res- 
pondent should be punished for contempt, 
Thiru Sivamani cited the decision in 
Ali Mohamed Adamalli v. Emperor}. That 
was a case which arose out of a direction 
made by the Chief Judge, Court of Small 
Causes, Bombay, under section 6-A of 
the Musslaman Wakf (Bombay Amend- 
ment) Act, 1935, directing accounts 
to be furnished within a limited time. 
The party disobeyed the said direction. 
A Bench of the Bombay High Court in 
proceedings taken out against the party 
for contempt convicted the party by 
directing him to pay a fine. The same 
was confirmed by the Privy Council. 
Section 6-A (1) of the Mussalman WaFf 
Act as amended by the Mussalman Wakf 
(Bombay Amendment) Act, 1935, states:— 


“Notwithstanding anything contained 

in section 3 it shall be competent to 

the Court, on failure of a mutawalli 

to furnish a statement as required} 
under the said section, to require the 

mutawalli to furnish, within such time 

as the Court shall fix, a statement con- 

taining all or any of the particulars 

referred to in the said sectior.....”. 


As per the said section, the Chief Judge 
Court of Small Causes, Bombay had 
directed the mutawalli to file the accounts. 
Beaumont, C.J., in the Bench Judgment 
of the Bombay High Court said :— 


“The (party) has refused and still 
refuses, to ob:v the orders His con- 
tention is that the order was wrong, 
bzcause the property in respect of which 
it was made is not wakf property. 
But if that was his contention, he could 
have filed a svit in the High Court for a 
declaration to that effect, and applied 
for a stay of the order of the Small 
Cause Court. He did not do that end 
the order has b en in force, and has 


1, 72 LA. 226; (1945) 2 M.L.J. 56: ALR. 
1945 P,G. 147, } 
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been disobeyed for over two years- 
He also says that he understood from 
the direction to prosecute m Sate 
of compliance with the order, that tha 
was the only penalty which he would| 
incur. We have, however, offered, 
him further time in which to comply, 
with the order, but he says, through 
his counsel, quite definitely, that he 
does not-intend to comply with the 
order”, 


and committed the party for contempt. 
As far as the present case is concerned, 
there is no such direction nor any direction 
by virtue of any provision of any enact- 
ment. The respondent has also filed a 
suit and has obtained an interim injunc- 
tion. Tf there were to be any direction, 
the matte: would have come directly under 
section 2 (b) of the Contempt of Courts 
Act, 1971, which states :— 


“Civil contempt means wilful disobe- 
dience to any judgment, decree, direc- 
tion, order, writ or other process of a 
Court or wilful breach of an under- 
taking given to a Gourt”. 


In the present case, except giving time to 
the respondent to vacate and deliver pos- 
session, there is no direction as such given 
to him. Hence I am of the view that 
the facts of the Privy Council case are 
completely different from those in the 
present case and as such the decision 
cannot givern the present case. 


12. Thiru Sivamani also cited the 
decision in Ponnuswami Iyer v. Ganapathi 
Iyert, wherein it is pointed out that the 
Magistrate was bound to obzy the order 
of the High Court notwithstanding that 
there was no formal communication 
thereof to him from the High Court. 
On the facts of that case, it 
was held that the Magistrate was 
not guilty of contempt because it was 
not made out that in acting as he did he 
wilfully disobeyed the order of the 
High Court. I do not think that the 
decision can apply to the case on hand. 


13. In re B. Yegnanarayania,* states that 
where a Court directs a party to produce 





1. (1923) 45 M.L.J. 742 :81 I.C. 241: ATR. 
d. 393 


1924 Ma : 
2 (1974) 1 M.LJ. 155: ALR. 1974 Mad. 
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a particular deed, but it is not proved 
that the document is in the custody of 
the party so directed, his failure to pro- 
duce it cannot te regarded as wilful and 
he cannot be convicted of contempt. 
This decision has no relevance to the case 
on hand. 


xq. The decisions in Dwijendra Krishna v. 
Surendra Nath', Ramalingam v. Maha- 
linga Nadar?, and Abdul Razack v. Azizut- 
nissa Begum’, can be easily distinguished. 
As a matter of fact, ia {Ramalingam v. 
Mahalinga Nadar?, it has bzen clearly 
held that it is inexpedient to invoke and 
exercise contempt jurisdiction, in essence, 
as a mode of executing the decree or 
merely because other remedies may take 
time or are more circumlocutory in 
character. 


15. The case-law noticed above, 
generally deals with ‘contempt’ in given 
cases. In this case, we are concerned 
with the question whether there is any 
wilful disobedience on the part of the 
respondent in respect of the judgment, 
decree or direction given by this Court in 
the second appeal. The decree in the 
second appeal, is only executable, though 
three months’ time hzs bzen given tor 
vacating the property. There is no 
specific direction by the Court or under- 
taking given by the respondent. No 
doubt, the respondent has filed a suit and 
obtained an interim injunction alleging 
that he is a tenant under the Devastha- 
nam. The defendant has thus resorted 
to a civi Court under a belief, which, he 
says, is bona fide, that he has obtained a 
right from the Devasthanam to be a 
tenant direct. Since the civil Court is 
seized of the case, it willbe a very delicate 
matter to express any opinion as to the 
correctness of the respondent’s act in 
filing the suit. The petitioner has ample 
remedy to put forth all the facts in the 
suit filed by the respondent to establish 
his case. In view of the fact that the 
respondent has approached the civil 
Court to establish his right as if he is a 
direct tenant under the Devasthanam, it 
cannot be construed that he has wilfully 
discbeyed the judgment and decree of 


1, ALR. 1927 Cal. 548. 
2. (1965) 2 M.L.J. 162 : A.I.R. 1966 Mad. 21. 
3. -LL.R. (1969) 3 Mad. 174: ALR. 1970 

Mad. 14 ‘ 
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this Court inS.A. No. 431 of 1972 and 
thus rendered himself to b> punished 
for contempt. Some more strong proof 
is needed. There is a doubt as to 
whether the respondent really intended 
to disobey the judgment and decree of 
this Court or whether he has sought to 
establish his right of tenancy directl 
under the Devasthanam. In proceedin 

of contempt, the benefit of doubt has tc 
be given only to the respondent. In 
thoese circumstances, I am of the view 
that the petitioner has not established 
beyond all reasonable doubt the contempt 
alleged by him against the respondent. 


16. Giving the benefit of doubt to the 
respondent, I dismiss the contempt appli- 
cation and make no order as to costs. 


SJ. Application 


dismissed 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—M. M. Ismail, F. 





a 


Binny Limited Appellani* 


v. 
G.C. Thomas .. Respondent. 


Natural Fustice—Domestic Engquiry—Charges 
relating to certain sums of money—Non- 
production of cash book—Company’s employee 
not given copy of report and judgment of enqut 
offiser—List of witnesses a, 
nation of two persons not in the list—No 
opportunity of cross-examination by employee— 
Dismissal of employee—Enquiry whether legal 
and regular—Principles of natural justice— 
Whether violated. 


The non-production of the company’s 
cash book during a domestic enquiry 
against ar employee of the company 
relating to certain sums of money amounts 
to preventing the employee from estab- 
lishing his innocence and constitutes 
denial of an opportunity to put forward 
his case. Where at the domestic enquiry 
the employee had put forward a defence, 
the employee is entitled to know how his 
defence had been considered and rejected 
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before it was found that the charges 
framed against him were proved. Where 
the employee wes not given a copy of the 
judgment of the enquiry oficer and he 
came to know of it only when it was mark- 
ed in the Court during the course of trial 
of the suit it would clearly constitute 
violation of the principles of natural 
justice. [Peras 5, 6 ard 7.) 


When witnesses are sudden’y produced 
and examined, by one side the other side 
will be at a disadvantage in cross-examin- 
ing such witresses and particularly so in 
a domestic enquiry. Hence the other 
side must have previous information as to 
who would be examined so that the cross- 
examination of such witnesses may be 
effective. [Para. 8]. 


Where the termination of the services of 
an employee is in the nature of a termina- 
tion simpliciter, without being preceded 
by a domestic enquiry into the alleged 
misconduct of the employee and without 
the termination being based on the said 
enquiry, the order is not vitiated. If, on 
the other hand, when a person is dismissed 
on the basis of a domestic enquiry held 
against him into certain alleged mis- 
conduct held to be proved the position 
will b: entirely different. In the former 
case there will be no stigma attached to 
the employee concerned and in the 
other case a stigma will be attached to 
the employee concerned which may have 
the effect of preventing him from seeking 
employment elsewhere. 


[Para. 12]. 


The employee in the instant case claimed 
only five month’s salary, and though he 
called it arrears of salary and allowance, 
still in effct it represents damages for 
wrongful dismissal, and five months salary 
is proper damages. 


Amount Date 
Rs. 3,820 14—3—1967 
Rs. 720 14—3—1967 
Rs. 3,559 23—12—1966 
Rs. 5,562 25—4—1967 
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Gases referred to:— 

Lakh Raj Khurana v. Union of India, (1971) 
1 S.C.W.R. 459 : (1971) 1 S.GC. 780: 
(1971) Lab I.G. 1240 : ALR. 1971 S.C. 
2111 ; Perey Edward Warne v. Quchterlosy 
Valley Estate (1958) Ltd.. (1956) 1 L.L.J. 
526 : I.L.R. (1956) Mad. 933: (1956) 1 
M.L.J. 556: A.I.R. 1956 Mad. 505. 


Appeal against the judgment in O.S. No. 
5625 of 1957 in the file of the City Civil 
Court, Madras. 

King and Patridge, for Appellant. 


P. Anandan Nair and P.N. George, for Res“ 
pondent. 


The Court delivered the following 


Juvomenr :—The defendant in O.S. No. 
5625 of 1967 on the file of the City Civil 
Court, Madras, is the appellant herein. 
The respondent herein at the relevant 
time was working as Assistant Engineer in 
the Shipping Section, (Madras Harbour) 
of the appellant herein. Certain charges 
were framed against the respondent by 
the appellant and those charg2s have bzen 
set out in the following terms in para- 
graph 20 of the judgment,which alone was 
brought to my notice during the hearing 
of this appeal, as follows : 


‘ The gravamen of the charge found 
in Exhibit B-13 may bs divided into 
four categories as shown hereunder: (1) 
the first is that the plaintiff received 
Rs. 2,450 from Scuthern Shipping Cor- 
poration on or about 27th April, 1967, 
Rs. 240 on 22nd May, 1967 from Chetti- 
nad Cement Corporation, and failed to 
deposit the said amounts,thereby caused 
loss to the defendant company; (2) that 
he failed to cnsure that the said amounts 
were remitted to the head office and 
thereby he was negligent in his duty; 
(3) that he received the following 
amounts on the following dates : 

Parties Retained till 
Southern Shipping 
Corporation 

—do— 
Kathina T.H. 
Agencies Inter- 

national Clearing 
and Shipping 

Agents 
S.S. Marthon Victory 


27—4—67 
12—4—1967 


4—1—1967 
8—5—1967, 


ti 


and thus unauthorisedly retained these 
amounts for the aforesaid periods and 
thus committed misappropriation, (4) 
that the plaintiff deliberately and in- 
tentionally gave a false statement to the 
Chief Executive Officer that he received 
the sum of Rs. 2,450 only on Igth May, 
1967 whereas in fact he had received it 
as early as 25th April, 1967.” 


An enquiry was conducted into the said 
charges by D.W. 1 and ultimately 
by an order dated 19th September, 1967 
marked as Exhibit B-34, the res- 
pondent was dismissed from the appellant- 
company’s service with effect from the 
date of that order. The respondent filed 
the present suit claiming a declaration that 
the dismissal of the respondent from the 
service of the appellant was wrongful, ille- 
gal and irregular and praying for a decree 
directing the appellant to pay the res- 
pondent a sum of Rs.8,210 with future in- 
terest. The sum of Rs. 8,210 comprises 
of five months sal amounting to 
Rs.7,655 at the rate of Rs.1,531 per month 
and a sum of Rs. 555 being the refund of 
annuity deposit deducted from his salary 
from April, 1967 to June, 1967. The case 
of the respondent was that the charges 
framed against him were not proved and 
that the enquiry was vitiated and invalid. 
A written statement was filed by the na 
pellant herein disputing the claim of the 
respondent and the details thereof are re- 
flected in the following issues framed for 
trial by the learned trial Judge : 


(1) Whether the suit as framed for re- 
covery of salary and allowances after the 
dismissal of the plaintiff from service is 
maintainable in law ? 


(2) Whether the suit is not maintainable 
or the reason that the plaintiff should 
have claimed the benefits of Pension Fund 
and Provident Fund as a consequential 
relief to the declaration sought for ? 


(3) Whether the order of dismissal is in- 
valid for the reason that it was under the 
signature of one of the Directors of the de- 
fendant-company ? 


(4) Whether the domestic enquiry and 
disciplinary proceedings conducted by 
the defendant is vitiated as being opposed 
to the principles of natural justice or as 
being irregular ? 

ML jJ—29 
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(5) Whether the plaintiff is guilty of an 
or all of the acts of misconduct with which 


he was charged ? 


(6) Whether the plaintif is entitled to a 
declaration that the dismissal of the 
plaintiff from the service of the defendant 
was wrongful and illegal ? 


(7) Whether the plaintiff is entitled to the 
sum of Rs. 8,270 or any other sum ? 


2. The learned VII Assistant Judge, 
sea Civil Court, Madras, by judgment 
and decree dated 4th August, 1970 found 
the material issues in favour of the res- 
pondent and decreed the suit as prayed for. 
It is against this judgment and decree that 
ie resent appeal has been filed by the de- 
endant. 


8- Mr.S. Ramasubramanian appearing 
tor the appellant very elaborately argued 
this appeal before me. The learned counsel 
contended that the finding of the learned 
trial Judge that the charges were not prov- 
ed against the respondent herein was be- 
yond the jurisdiction of the civil 
Court, since the civil Court had no juris- 
diction to go into the correctness or other- 
wise of a finding, arrived at a domestic 
enquiry. In order to sustain this con- 
tention, the learned tounsel took me 
through the relevant paragraphs of the 
judgment. Since I uphold the judgment 
and decree of the trial Court on another 
point with reference to which the appel- 
lant has practically no answer, I do not 
propose to consider the validity or other- 
wise of this submission. In paragraph 26 
of the judgment which in effect deals with 
issue No. 4, the learned trial Judge has 
come to the conclusion that the domestic 
enquiry conducted by the appellant was 
in illegal violation of the principles of na- 
tural justice and was illegal and irregular 
and that therefore the respondent was en- 
titled to the declaration that the order of 
dismissal passed against him was ineffec- 
tive and inoperative. The facts which will 
sustain this conclusion of the learned trial 
Judge are as follows: 


4. D.W. 1 was the person who conducted 
the enquiry. There was a charge by the 
respondent that the said D.W. 1 functior- 
ed both as Judge and Prosecutor, because 
it was he who framed and put questions to 
the witnesses and recorded the answers 
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given by them. Admittedly there was no 
other officer on behalf of the appellant who 
examined the witnesses and it was only 
D.W. 1, who examined the witnesses and 
recorded the evidence. I am not going to 
rest my conclusion even on that. 


5. More serious are certain matters 
which I propose to refer to now by way of 
upholding the judgment of the trial 
Court. Throughout it was the case of the 
respondent, with regard to the charges 
framed against him, that he handed 
over the money to one Mr. Andrews, 
who was a checker, on the very same day 
he received the money, that Mr. Andrews 
paid the told the respondent that he (Mr. 
Andrews) had remitted the money to the 
Head Office, that in token of his having 
paid the money to Mr. Andrews and Mr. 
Andrews having received the money, an 
entry was made in the cash book and that 
the said cash book was not made available 
during the domestic enquiry. In more 
than one place the respondent in his evi- 
dence as P.W. 1 has referred to this fact, 
namely, that the said cash book was the 
company’s cash book, that it was not the 
private book of Mr. Andrews and that 
yet the company had not chosen to 
produce that book at the time of the 
enquiry. There was no cross-examina-~ 
tion whatever of P.W. 1 0n that question. 
The result of that will be that the said 


cash hook was the company’s cash 
book and yet it was not produced 
during the domestic erquiry, thus 


preventing the respondent from establish- 
ing his innocence and that consequently 
it would constitute denial of an opportu- 
nity to the respondent to put forward his 


Case. 


6. Secondly, D.W. 1 had prepared a re- 
port in which he had stated, that he had 
analysed and discussed the evidence given 
by him during the time of the enquiry.Ad- 
mittedly no copy of such report was given 
to the respondent before the Court. As a 
matter of fact D.W. 1 admitted that the 
said report was not produced before the 
Court. Mr. Ramasubramanian could not 
deny the position that if adomestic enquiry 
had been conducted in which an employee 
had put forward a defence, the employee 
was entitled to knowhow his defence had 
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been considered and rejected, before it was 
found that the charges framed against him 
were proved. 


4. Thirdly, on the basis of the report of 
the Enquiry Officer, D.W. 1, the Director 
of the Company, who passed the order 
dismissing the respondent from service as 
per Exhibit B-34, appears to have written 
a judgment marked as Exhibit B-35 on the 
same date. As a matter of fact, Exhibit 
B-34 refers to that judgment having be 
pronounced on that date. But it is ad 
mitted that no copy of that judgment wa 
given to the respondent herein and the 
learned counsel for the respondent points 
out that the respondent became aware of 
the judgment only when it was marked in 
the Court during the course of the trial of 
the suit in question. There can be no 
doubt whatever that this again constitute. 
violation of principles of natural justice. 









8. Fourthly, Exhibit B-19 is a communi- 
cation dated"7th August, 1967 sent to the 
respondent herein by the Director of the 
company. That communication sets out 
the names of six persons and states: 


“ The witnesses who will be examined 
at the enquiry will be selected from 
among the following persons : 


Mr. M. G. Kamat, Chief Executive, 
B.E.W., Ltd., 


Mr. P. U. Cariappa, Asst. Engineer, 
B.E.W., Ltd., 


Mr. P. Mohanasundaram, Cashier, 
Binny & Co., Ltd., 


Mr. P. Somasundaram, Cashier 
B.E.W., Ltd., 
Mr. P.K. Raman of Southern Shipping 
Corporation. 


Mr. P.S. Ramachendran of Southern 
Shipping Corporation. 


If any other witness is examined 
durin g the enquiry, you will be given 
_ sufficient time to cross-examine the 
witnesses.” 


It is admitted that the enquiry was con- 
ducted on two days, that is, on 16th and 
17th August, 1967. Two persons whose 
names did not find a place in the list of 
witnesses, Exhibit B-19, had been examin- 
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ed during the enquiry. One was Mr. 
Andrews and the other was one Mr. 
Venkateswaran. As a matter of fact, 
it is represented that the said Mr. 
Verkateswaran was examined in the 
place of Mr. P.S. Ramachandran, who 
figured in the list of witnesses con- 
tained in Exhibit B-19. It is admitted 
that no advance notice of the proposal to 
examine these two witnesses was given to 
the respondent. Equally it is admitted 
that when these witnesses were examined 
or after they were examined, the Enquiry 
Officer did not tell the respondent that 
those witnesses were persons not included 
in the original list contained in Exhibit 
B-19 and that therefore it was open to the 
respondent tc take time to cross-examine 
them, if he wanted. As a matter of fact, 
when witnesses are suddenly produced 
and examined, the other side will be at a 
disadvantage in cross-examining such wit- 
nesscs and particularly so in a domestic 
enquiry. Hence, the other side must 
have previous information as to who would 
be examined so that the cross-examina~- 
tion of such witnesses may be effective. 
In this particular case, notwithstanding 
the assurance given in Exhibit B-19 that 
sufficient time for cross-examination would 
be given, if witnesses not included in the 
list were examined the respondent was not 
told about itat the same time and he did 
not have any such effective opportunity 
to cross-examine the two witnesses. 
Ramasubramanian, learned counsel for 
the appellant contends that there is noth- 
ing to show that the respondent asked 
for any such opportunity or protested 
against the same. On the other hand 
Exhibit B-23, copy of the proceedings 
shows that on 17th August, 1967 itself, 
namely, the second day of enquiry the 
respondent protested against calling 
Mr. Venkateswaran and Mr. Andrews as 
witnesses, because their names were 
not included in the letter dated 7th 
August, 1967 addressed to him. 


9. Mr. Ramasubramanian in this context 
contended that the failure to give suffi- 
cient time to cross-examine these witnesses 
had not prejudiced the respondent in any 
manner. I am unable to accept this 
argument. The case of the respondent 
throughout was that he handed over the 
moneys to Mr. Andrews then and there 
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and Mr. Andrews told the respondent 
that he remitted the moneys to the Head 
Office. Consequently, the examination 
of Mr. Andrews without giving an 
opportunity to the respondent, to cross- 
examine him certainly has prejudiced 
the respondent. Equally Mr. Venka- 
teswaran has spoken to his having paid 
certain amounts to the respondent on 
specified dates which, according to the res- 
pondent, from the beginning was not true 
and the case of the respondent was that he 
received the amounts only later. As a 
matter of fact, with regard to the amount . 
of Rs.2,450 the case of the respondent was 
that he received the same only on 19th 
May, 1967 though he signed the receipt 
on 25th April, 1967. Consequently the 
evidence of Mr. Venkateswaran that he 
paid money to the respondent on 25th 
April, 1967 itself was prejudicial to the 
case of the respondent and therefore the 
respondent should have been given an 
effective opportunity to cross-examine 
Mr. Venkateswaran. 


10. Inmyopinion, the above features will 
clearly go to show thatthere has been viola- 
tion of the principles of the natural justice 
with regard to the conduct of the enquiry 
and therefore the resultant order is vitiat- 
ed. Consequently, the learned trial Judge 
is right in holding that the order was 
ineffective and invalid. 


1r. However Mr. Ramasubramanian 
drew my attention to the judgment of 
the Supreme Court in Lakh Raj 
Khurana v. Union of Indiat, and con- 
tended that in the case of master 
aud servant, there is no scope for 
the application of principles of natural 
justice. The only sentence on which re- 
liance has been placed in this behalf oc- 
curring in the said judgment is as follows: 


“As regards the applicability of the rule 
of natural justice it has not been shown 
to us how under the general law of mas- 
ter and servant, in the absence of any 
protection conferred by Article 311 of 
the Constitution such a rule can be 
invoked. ” 





1. (1971) 1 S.G.W.R.459 : (1971) 1 S.C.c. 
780: (1971) Lab, LC, 1240: ALR. 197] 
S.C. 211]. 
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I am unable to agree that this observa- 
tion has any application to the facts of this 
case. Once a domestic enquiry is con- 
ducted that enquiry has to be fair and pro- 
per and one of the requirements which 
that enquiry should comply with is the 
Principles of natural justice. The deci- 
sion of the Supreme Court referred to 
above has not dealt with this question at 
all and the above sentence occurring in the 
judgment torn out of context cannot be 
relied upon to contend that in any domes- 
tic enquiry conducted by a master against 
his servant alleging misconduct against 
him, the enquiry need not comply with 
the requirements of principles of natural 
justice. 

12. Mr. Ramasubramanian then con 
tended that even if the order of dis“ 
missal is held to be illegal or inopera- 
tive or ineffective, the 
damages to which the respondent would 
be entitled by way of damages for 
wrongful dismissal will be only three 
month’s notice pay which has been 
provided for in the contract between 
the parties. I have already referred to 
the fact that the respondent claimed only 
five months’ salary , and though he called 
it arrears of salary and allowance, still 
in effect it represents damages for wrong- 
ful dismissal. He himself would have re- 
tired from service on Ist Janvary, 1968 
and consequently he claimed salary only 
for five months. I am unable to hold that 
the said five months salary does not re- 
present the proper damages for wrong- 
ful dismissal. With regard to this case 
also, Mr. Ramasubramanian relied on a 
judgment of this Court in Percy Edward 
Warne v.  Quchterlosy Valley Estate 
(1958), JZid.1, holding that where a 
contract of employment provides for 
terminating the employment by three 
months’ notice at the perfect discretion 
of either party and a person is wrong- 
fully dismissed, the damages which 
he would be entitled to would only be 
the pay and allowance due for the notice 
period and nothing more. I am unable 
to hold that this decision applies to the 
ae of this case. The position may be 
different where the services of an em- 





1 L.LR. 526: I.LR. (1956) Mad. 


1. (1956) 11 
1 M.L.J. 556; ALR. 1956 Mad 
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ployee are terminated, which termination 
is in the nature ofa termination simplicit 
without being preceded by a domestic 
enqviry into the alleged misconduct of the 
employee and the termination not bein 
based on the said enquiry. On the other 
hand, when a person is dismissed on the 
basis of a domestic enquiry held against 
him into certain alleged misconduct 
which had been proved, the position will 
be entirely different. In one case threre 
will be no stigma attached to the emplo- 
yee concerned and in the other case 
a stigma will be attached to the employee 
concerned which may have the effect o 
preventing him from seeking employment 
elsewhere. Consequently the rvle enunci- 
ated in the above decision cannot apply to 
a case where the employee is dismissed on 
the basis of a finding arrived at as a rest It 
of an enquiry conducted into an alleged 
misconduct against him. It is admitted 
that the decision of this Covrt referred to 
above did not deal with a case where the 
employee was dismissed on the basis of 
being found guilty of misconduct at a 
domestic enquiry held against him. 


1g. No other point was urged before us. 


14. Under these circumstances, the ap- 
peal fails and is dismissed with costs. 


RS. Appeal dismissed. 


11] 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—C.7.R. Paul, F. 


Muthu Karuppan Chettiar 
... Appellant —(Plaintiff),* 


v. 


1. Chinnaponnu Ammal, a. Ammuni 
Ammal, 3. Parmasivam, 4. Maha- 
muni (Minor), 5. Ravi (Minor), 6. 
Murugesan (Minor), 7. Indrani 
(Minor), (Minor respondents 4 to 7 
by mother and guardian Ammuni 
Ammal—gnd Respondent). ` 
Respondents (Nil). 


(Cause title accepted as per order of Deputy 
Registrar, dated 15th July, 1974 on affidavit), 


Civil Procedure Code (V of 1908), Order 40, 
rule 1— Execution Petition—Recsiver appoin- 
ted by Court—Harvesied and sold the crops— 
Sale proceeds not put intoCourt— Receiver died — 
Fresh Execution Petition Whether maintaina- 
ble—Remedy of the decree-holder. Receiver— 
Not an agent of the decree-holder or the judg- 
ment debior—Officer of Court, 


The receiver appointed by the Court 
under the provisions of the Civil Procer 
dure Code, Order 40, Rule 1 is an office- 
of the Court and is not an agent of the 
party at whose instance he was appointed. 
Therefore where the receiver received the 
money realised by the sale of the harvested 
produce, he acted not as an agent of the 
decree-holder or the judgment-debtor at 
whose instance he might have -been so 
appointed, but as an officer of the Court 
and the money becomes one in custodia 
legis. But if the money which ought to 
have been put into Court has not been put 
into Court by the receiver and the recei- 
ver has died, the question arises as to how 
the question of imputation of the loss 
should be decided. To saddle the judg- 
ment-creditor with the responsibility 
for the loss merely because he took out 
the application for the appointment 
of the receiver to take charge of the 
crops, would be inequitable. Likewise, 
the position of the judgment-debtor also 
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requires sympathetic consideration. His 
crops had been taken possession of by the 
officer appointed by the Court and he had 
been deprived of the value of the crops 
and in those circumstances, it will be 
certaintly inequitable to order his proper- 
ties to be attached once again and sold 
for realisation of the amount, In these 
circumstances the executing Court should 
have, under the powers vested in it by 
reason of Order 40, rule 1, Code of 
Civil Procedure, issued a notice to the 
heirs of the receiver and held an enquiry 
as contemplated under the rule and 
taken all steps to realise the amount, if 
any, the receiver had collected by the 
sale of crops but had not deposited into 
Court. [Para. 3.] 


Cases referred to i— 


Orr v. Muthia Ghetiy, (1894) LLR. 17 
Mad. 502; Muthiah Chetti v. Orr, (1897) 
LL.R. 20 Mad. 224; Collector of Tiruchira- 

palli v.Trinity Bank Ltd., (1961) 2 M L.J. 
398: I.L.R. (1961) Mad. 1158 :44 LTR. 
189 : 74 L.W. 502: ALR. 1962 Mad. 
9 (F.B.). 


Appeal against the order of the District 
Court, Tiruchirapalli, dated 27th Novem- 
ber 1973, and made in C.M.A, No. 175/78 
(E.P. No. 1250/72 in O.S. No. 1850/70, 
D.M.C., Tiruchirapalli). 


K. Chandra Mouli, for Appellant. 


R. Srinivasan, for Respondents. 
The Court made the following 


Orprr:—This second appeal arises in 
the following circumstances, The appel- 
lant filed an execution petition before 
the learned District Munsif of Tiruchira- 
palli under Order 21, Rule 66 of the 
Code of Civil Procedure for the realisa- 
tion of the amounts due under the decree 
by attachment and sale of the respon- 
dent’s property. The amount claimed in 
the execution petition was Rs. 2,220-05P. 
The respondent (judgment-debtor) con- 
tended that the execution petition was 
not at all maintainable inasmuch as, 
in the prior execution petition, viz., 
E.P. No. 126 of 1972, the valuable plan- 
tain crops raised by him on an extent of 
78 cents had been attached and put in 
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the possession of a receiver appointed by 
the Court and the receiver had harvested 
the crop and sold the same, but had 
not put the sale proceeds into Court, but 
died after that, and in those circum- 
stances, the decree-holder had to proceed 
only against the heirs of the receiver for 
realisation of the amount, and not by 
attaching his properties once again and 
bringing them to sale. The learned 
District Munsif overruled that objection 
of the judgment-debtor and proceeded 
with the execution, The learned Dis- 
trict Judge of Tiruchirapalli, however, 
disagreed with the learned District 
Munsif and held that as far as the judg- 
ment-debtor was concerned, the value of 
the harvested crops had left his hands 
towards the satisfaction of the decree 
obtained by the judgment-creditor and 
if the judgment-creditor had not been 
paid the value of the crops, it was a 
matter between him and the officer ap- 
pointed by the Court and the judgment- 
debtor cannot be held liable for it. He 
has further observed that possession of 
the property having been taken away 
from the judgment-debtor, he cannot 
be proceeded against simply on the 
gone that the property, for reasons 

eyond the control of the judgment- 
debtor, did not reach the decree-holder. He 
therefore held that a fresh execution peti- 
tion for realisation of the decree amount 
' without taking into account the property 
that had been taken away from the handa 
of the judgment-debtor in the earlier 
petition was not maintainable. 


2. From the records, it does not appear 
whether the receiver who was appointed by 
the Court to harvest the crops, sell the same 
and deposit the sale-proceeds into Court, 
did actually sell the same and for what 
amount he had sold those crops. All that 
is evident from the records is that the 
receiver took charge of the crops and 
subsequently he did not send a report to 
the Court or deposit any sale proceeds 
in regard to the crops taken possession 
of by him, but kept on asking for time 
to submit such a report and eventually 
he died without submitting a report and 
without depositing any money, with the 
result, both the judgment-debtor as well 
as the judgment-creditor have been put 
into trouble and the judgment-creditor 
was constrajned to file an execution peti- 


THE MADRAS LAW JOURNAL REPORTS 


[1973 


tion for realising the amount due to 
him under the decree since he had not 
been able to realise the amount due 
under the decree. The judgment-debtor 
is also put to difficulties because his 
crops had been taken possession of by the 
receiver and he has been deprived of 
those crops which were the means by 
which the decree could have been satis- 
fied. A similar situation arose in Orrv. 
Muthia Ghetti! There, a receiver appoin- 
ted at the instance of the judgmext- 
creditor under section 503 of the old 
Code of Civil Procedure misappropriated 
the moneys collected by him by the sale 
of the harvest of certain villages which 
harvest had been attache@ in execution 
of a decree. The receiver had collected 
asum of Rs. 845-2-7. But, instead of 
remitting the amount into Court, he 
misappropriated it to his own use, and 
when criminal proceedings were institu- 
ted against him he absconded and was 
still absconding at the time when the 
matter came up before this Court. The 
decree-holder then applied for execution 
against the judgment-debtor in respect 
of the balance due under the decree, 
but the latter resisted the execution pro- 
ceedings by contending that the decree 
must be taken to have been satisfied to 
the extent of the sum of money mis- 
appropriated by the receiver. That 
contention was, however, negatived by 
the Courts below. Muttuswami Ayyar, J, 
while considering the question whether, 
in cases in which a receiver appointed 
at the instance of the judgment-creditor 
under section 503 of the old Code of Civil 
Procedure misappropriated his collections, 
the decree ought to be treated as satisfied 
pro tanto on the ground that he is the 
agent of the judgment-creditor on whose 
application he was appointed, observed 
that for any loss arising from his default 
the receiver is certainly responsible, but 
when he cannot be proceeded against, 
the question as between innocent parties 
is, who ought to bear the loss which is 
imputable to neither, and the only 
answer is, that it must devolve on the estate 
to which the appointment relates. Muttu- 
swami Ayyar, J., further observed that 
there was also another reason in support 
of that view, that moneys in the hands 





1. (1894) LLR, 17. Mad. 502. 


if 
of the receiver belong to the Court which 
appointed him, and are in custodia legis 
and the receiver cannot spend them 
except under the orders of the Court and 
if they are lost whilst in custody of the 
receiver, it cannot be denied that the 
loss must devolve on the estate, for the 
loss is not imputable to his default or 
that of any other and that the Courts 
below, in that case, were in error in 
introducing a theory of agency. Against 
the judgment of Muttuswami Ayyar, J. a 
Letters Patent appeal was filed and 
since the two Judges who heard the 
appeal differed, the matter was referred 
to a Full Bench, in Muthiah Ghetti v. Orr 
But, the Full Bench was deprived of an 
opportunity of considering the legal ques- 
tion involved, since the appellant, not 
being represented, did.not appear before 
the Full Bench and his Sty aos was 
dismissed with costs. The Judgment of 
Muttuswami Ayyar, J., therefore stands. 


3. Undoubtedly, the receiver appointed 
by the Court under the provisions of 
Order 40, Rule 1 of the Code of Civil 
Procedure is an Officer of the Court and 
is not the agent of the party at whose 
instance he was appointed. This has 
been the consistent view taken by all the 
Courts and if any decision is required in 
support of that proposition, there is the 
one in Collector of Tiruchirapalli v. Trinity 
Bank [td.* Therefore, the receiver recei- 
ved the money realised by the sale of 
the harvested produce, not as an agent 
of the decree-holder or the judgment- 
debtor at whose instance he might have 
been so appointed, but as an officer of 
the Court and the money becomes one 
in custodia legis. But, if the money which 
ought to have been put into Court has 
not been put into Court by the receiver 
as in this case, and, as in this case, the 
receiver has died, the question arises as 
to how the question of imputation of the 
loss should be decided. To saddle the judg- 
ment-creditor with the responsibility for 
the loss merely because he took out the 
application for the appointment of the 
[receiver to take charge of the crops, 
would be inequitable. Likewise, the 





1, (1897) (I.L.R.) 20 Mad. 224, 

2. (1961) 2 M.LJ. 398: ILL.R. (1961) Mad. 
1158: 44 I.T.R. 189: 74 L.W. 502: ALR, 1962 
Mad, 59 (F.B). 
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position of the judgment-debtor also 
requires sympathetic consideration, His 
crops had been taken possession of by 
the officer appointed by the Court and 
he has been deprived of the value of th 
crop and in those circumstances, it will 
be ey pee to order his pro- 
perties to attached once again and 
sold for realisation of the amount, In 
this case, in the circumstances, the execu- 
ting Court should have, under the powers 
vested init by reason of Order 40, rule 4 of 
the Code of Civil Procedure, issued a notice 
to the heirs of the receiver and held 
enquiry as contemplated under that rule 
and taken all steps to realise the amount, 
if any, the receiver had collected by the 
sale of the crops but had not deposited 
into Court. The executing Court has no 
done so, but merely ordered execution 
proceed against the judgment-debtor for 
the realisation of the amount due under 
the decree. Therefore, in the circums- 
tances, I'set aside the order passed by 
both the Courts below and remand the 
matter back to the executing Court for 
holding such an enquiry as is contem- 
plated by Order 40, Rule 4 of the Code of 
Civil Procedure, after giving due notice 
to the heirs of the receiver and if it is 
ascertained in that enquiry that the 
receiver had sold the crops and realised 
the sale-proceeds and had failed to deposit 
the same into Court, to take such steps 
as may be found necessary to realise that 
amount from the estate of the late receiver 
in the hands of his legal heirs and if any 
amount is realised as a result. of such 
Steps being taken to credit the same 
towards the satisfaction of the decree 
and allow execution to proceed for the 
balance, if such sale-proceeds fall short 
of the amount due under the decree. 
But, if after such steps having been 
taken, the- amount is found to be un- 
realisable from the estate of the late 
receiver in the hands of his legal heirs, 
the executing Court can proceed against 
the judgment-debtor for realisation of the 
amount due under the decree, The 
second appeal is allowed and ordered 
accordingly. There will be no order 
as to costs. No leave. 


R.S. Appeal allowed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


Present:—Z. Ramaprasada Rao and 
S. Ratnaselpandian, FF. 
Muthu Bhattar Appellant* 


D. 


D. Chokku Bhattar and others 
Respondents. 


Hindu Succession Act (XXX of 1955) sec- 
tion 14— Joint family—Widow of member— 
Pre-1937 widow —Occupation of family house 
in virtue of right of residence—Claim of 
maintenance in addition to residence—Decree— 
Maintenance right acquired before Act (XXX 
of 1956)—Effect of Act coming into force— Will 
by the widow bequeathing the property to 
relation—W hether valid. 


A maintenance right acquired by a 
Hindu female always enured for her life. 
The legislature included this in the 
Explanation to section 14 (1) of Act (XXX 
of 1956 deliberately so as to expand 
that right and to make it an absolute 
right in the female concerned after the 
commencement of the Hindu Succession 
Act. {Para. 9.] 


Applying the decision in Lakshmi Ammal 
v. Sappantmuthu Nadar (Second Appeal 
No. 1415 of 1965) to the facts and 
circumstances of the present case, the 
property given to the widow who had no 
pre-existing right to a share in the pro- 
rty, without any express terms limiting 
ke estate in the property, would become 
her absolute property under section 14 (1). 
[Para. 12.] 


Cases referred to:— 


Ramanadan v. Rangammal, (1889) 12 I.L.R. 
Mad. 260: Bayapparaju v. Lakshmamma, 
A.LR. 1937 Mad. 193; Eramma v. Veeru- 
pana, (1966) 2 S.G.R. 626: (1967) 1 
S.C.J. 745: ALR. 1966 S.C. 1879; Raj 
Singh v. Hastimal, A.I.R. 1972 Raj. 191; 
Mangal Singh v. Ratino, (1968) 1 S.G.J. 
487: (1967) 3 S.G.R. 454: A.I.R. 1967 
S.C. 1786; Santhanam Kachapalaya Gurukkal 
hae pe ate, Soe SE a E 


+A, No, 29 of 1968. qth March 1975. 
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v. Subramania Gurukkal, (1974) 87 L.W. 
202; Ghellammal v. Nallammal, (1971) 1 
M.L.]. 439; Lakshmi Ammal v. Sappantu- 
mutht Nadar, S.A. No 1415 of 1965; 
Rangammal v. Muthuraja, (1970) 2 
M.L. J. 620: Dharma Udayar v. Ramachandra 
Mudaliar,(i968) 81 L.W. 399. 


Appeal against the decree of the Court of 
the Subordniate Judge, Madurai, dated 
30th December 1966, in Original Suit No. 
151 of 1965. 


S. Sitarama Iyer and S. Rajaram Iyer, for 
Appellant. 


R. Gopalaswamy Iyengar, for Respondent. 


The Judgment of the Court was delivered 
by 


Ramaprasada Rao, F. :—The unsuccessful 
plaintif in O.S. No. 151 of 1965 on the 
file of the learned Principal Subordinate 
Judge of Madurai is the appellant. The 
dispute is about the right which one of 
the widows of a joint family acquired in 
relation to one of the properties of the 
family. Chinnasami Bhattar had five sons. 
Three amongst them died issueless, The 
other two sons were Subbu Bhattar and 
Chocku Bhattar. Subbu Bhattar died leav- 
ing behind him his son Chinnaswami 
Bhattar, who, in turn, diedon 31st Decem- 
ber, 1937, leaving behind him his widow 
Ammani Ammal. The other son Ghokku 
Bhattar died in 1935 leaving behind him 
Subbammal as his widow. Ammani 
Ammal died on 22nd February, 1945, 
after having taken the plaintiff in adop- 
‘tion. Subbammal, however, lived till 
3rd September, 1965. Subammal was 
therefore admittedly a pre-1937 widow 
in the sense that she became widow 

rior to the passing of the Hindu Women’s 
Right to Property Act of 1937. In 1940, 
she filed the suit O.S. No 202 of 1940 
on the file of the District Munsif of 
Madurai, seeking for her accredited 
maintenance rights. It is common ground 
that in the pleadings in that suit Sub- 
bammal stated thatshe was living in 
one of the family houses and in conse- 
quence thereof, she claimed asum of 
Rs, 75, on account of her maintenance. 
She however made it clear that she was 
in occupation of the above immovable 


a 
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property belonging to the joint family 
and that she was claming in that suit the 
additional money claim which was in 
addition to her right to reside in the 
family house which was also under her 
occupation under aa arrangement 
with the other members of the joint 
family and that right of occupation 
coupled with the decree sought for in 
money for her living and existence would 
be in full quit and satisfaction of her 
claim to mintenance as against the other 
members of the family. The learned 
District Munsif referred to this fact and 
observed that Subbammal was not claim- 
ing any independent relief in respect of 
her right to residence and that the money 
sought for for other purposes of her living 
may be computed independent of such 
right of residence which she was already 
enjoying as above. The learned District 
Munsif also said that, in addition to the 
aesidence in regard to which no relief 
was Claimed in the plaint and as to which 
no provision was made in the judgment, 
tthe plaintiff Subbammal would be entitled 
to a sum of Rs. 15 per month on account 
-of her maintenance after the date of the 
judgment. This judgment and decree of 
the Co rt-below which went up ia appeal 
‘was confirmed excepting to the extent that 
the quantum of maintenance granted was 
‘increased by Rs. 5. After the said judg- 
ment was so rendered by a competent 
Court, Subbammal continued to reside in 
the property which is the subject- 
matter of this suit and, as already stated, 
dived till 3rd September, 1965, which is 
posterior in point of time to the date of 
the induction of the Hindu Succession 
Act, 1956. Consequently, under the pro- 
[visions contained in the Hindu Succession 
Act of 1956 and in the view that her 
limited interest which was a qualified 
‘interest in the property in which she was 
residing and which she acquired in lieu 
-of maintenance enlarged itself into an 
absolute estate, Subbammal executed a 
registered will (Exhibit B-57) bequeathing 
the property in favour of defendants 1 and 
-2 who ate her near relations. It is also 
not in dispute that defendants 1 and 2 
continued in possession of the suit pro- 
perty by virtue of the testament after the 
death of Subbammal. Whilst matters 
-stood thus, the plaintiff, soon'after the death 
‘of Subbammal, filed the present action for 
a declaration of his title to the suit property 
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as the immediate reversioner of Subbammal 
and sought fora permanent injunction 
restraining the defendants from interfering 
with his alleged possession of the 
suit property or, in the alternative, for 
possession with mesne profits. 


g. The defendants in their written state- 
ment, after having referred to the relevant 
facts which led to Subbammal executing 
the testament in question maintained that 
at no time, the plaintiff was in possession 
of the suit property and, therefore, was 
not entitled to the preventive injunction 
against them. On the other prayer of 
the plaintif that he should be declared 
as the owner of the suit property and 
entitled to possession thereof, the defence 
was that the plaintiff did have no manner 
of right, title or interest in it and that by 
virtue of Exhibit B-57 they were entitled 
to the suit property in their own right and 
in consequence, they were entitled to be 
in possession of the same without being 
disturbed by the alleged claim or right 
projected by the plaintiff. 


3. On the above relevant pleadings, the 
following issues were framed :— 


1, Whether the plaintiff has title to 
the suit house? 


2. Whether the plaintiff is in possession 
of the suit house to warrant the relief of 
injunction against the defendants? 


3. Whether Subbammal became enti- 
tled absolutely to the suit house by 
reason of the Hindu Succession Act, 
1956? 


4. Whether the will dated 27th 
December 1957 of Subbammal is true, 
valid, and binding on the plaintiff 
having been executed by her, when she 
was in a sound disposing state of mind? 


5. Whether defendants I and 2 have 
acquired right to the suit house under 
the said will? 


6. Whether the suit has not been pro- 
perly valued and correct Court-fee has 
not been paid? 


7. To what relief, ifany, is the plaintiff 
entitled ? 
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The following additional issues were also 
framed :-— 


8. What is the market value of the 
suit property? 


9. To what future mesne profits is 
the plaintiff entitled, if any? 


4. On issues 6 and 8, the learned Subor- 
dinate Judge held that, as the suit has 
been properly valued in the course of trial 
and as proper Court-fee has been paid, 
the issues need not be answered one way 
or the other. On issue 2, he held 
that the plaintiff was never in possession 
of the suit house and, therefore, not en- 
titled to the relief of injunction as prayed 
for. On issue Nos. 1 and 3 which aro 
the material issues which arose for consi- 
deration before him, he held that by 
reason of section 14 (i) of the Hindu 
Succession Act and in the facts and cir- 
cumstances of this case, Subbammal 
became a fresh stock of descent under the 
Act and she having died not intestate, 
had absolute title to the suit property and 
that she had in consequence the incidental 
right and capacity to deal with it in any 
manner she desired. The learned Subor- 
dinate Judge considered the import of the 
judgment of the learned District Munsif 
referred to earlier and found that the 
right acquired by the plaintiff in that suit, 
viz., Subbammal in or about 1940 as was 
seen from the recitals in the pleadings in 
that suit and as was obvious from the 
facts disclosed during its trial was a right 
which she acquired to the suit property 
in lieu of her maintenence, that she was in 
possession of the same on the date when 
the Hindu Succession Act, 1956, came into 
force and that the charge created by the 
decree as regards the secured payment of 
the money decree passed therein would 
not in any way alter the situation. On 
issue Nos. 4 and 5, he held that Exhibit 
B-57 was executed by Subbammal whilst 
she had the necessary testamentary capa- 
city to do so and that the will has been 
proved in solemn form in accordance 
with the law and that, therefore, the 
defendants l and 2 could base their claim 
on Exhibit B-57, He was also of the 
view that there were no suspicious cir- 
cumstances surrounding the executian of 
the will and that Subbammal had the 
jus disponendi not only to write the 
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will, but also to dispose of the property 

which is the subject-matter of the testa- 

ment as she purported todo, Ultimately, 

he upheld the title of defendants 1 and 2 

to the suit property and therefore dis- 

missed the suit of the plaintiff. It is as. 
ainst this, the present appeal has been. 
ed. 


5. The learned counsel for the appellant 
reiterated the contentions raised in the 
lower Court. Mr. S. Sitarama Iyer would 
seriously contend that the contents of 
section 14(1) of the Hindu Succession Act, 
literally taken, give the impression that 
in order to enlarge the nature of a pro- 
perty held by a Hindu pre-1937 widow, 
it is necessary that the character of title 
which such lady had at or about the time- 
when Act XXX of 1956 was introduced: 
should be in the nature of a widow’s- 
estate or as is popularly known as a. 
limited estate under the orthodox Hindu: 
Law and Subbammal not having had 
such an interest at or about the time 
when the Hindu Succession Act was intro-- 
duced, her right, whatever may be the 
nature of it, cannot be deemed to have 
been enlarged by reason of section 14(1) 
of the Act. He would also state that, 
though under the explanation, the pro- 
perty acquired by a female Hindu in liew 
of maintenance or arrears of maintenance 
would also be property within the meaning: 
of section 14(1), yet, according to him, the 
nature of title and right which a female 
heir could be said to have possessed or 
owned in relation to that property im 
question not being equatable to that of a 
widow’s estate and not being equivalent 
to the right of a limited owner, it cannot 
be said that there has been an auto- 
matic expansion of that right into fulb 
ownership, It is also said that by a 
reading of the ‘udgment of the learned 
District Munsif in the original suit 
referred to above, the right could only 
be said to be a right of residence as 
is commonly known and not any other 
right known to jurisprudence. But, on 
the other hand, Mr, R.Gopalaswami 
Iyengar, learned counsel for the res- 
pondents, would say that the language of 
the Explanation, read in conjunction with 
the purport of section 14(1), gives the 
undoubted impression tbat any property 
possessed by a female Hindu in lieu of 
maintenance or arrears of maintenance 
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shall be held by her as the full owner 
thereof, if only two conditions are 
satisfied; firstly, she should have been 
in possession of the property on the date 
of the commencement of the Act and, 
secondly, there must be cogent proof that 
that property came into her possession 
by virtue of an unqualified arrangement 
as regards her maintenance as a widow of 
the joint family. Once these two condi- 
tions are satisfied, then the statutory 
Provision is attracted on its own force 
and the result is that there is an auto- 
matic enlargement of the estate of the 
female Hindu into full ownership 
thereof. 


6. Though a number of decisions has 
been cited by both the sides, the ques- 
tion whether a property possessed by a 
female Hindu whether acquired before 
or after the commencement of the Act 
in connection with her maintenance 
rights or arrears of maintenance should 
be held by her as full owner thereof 
after the Hindu Succession Act came 
into force is not free from doubt. There 
is, of course, a pronouncement of Rama- 
nujam, J., in Second Appeal No. 1203 
of 1973 and that of Ramaswami, J., in 
S.A No. 1558 of 1971 both of which pro- 
bably squarely govern the issue. But the 
other decisions cited by the learned 
counsel for the appellant in particular 
would cover cases where the maintenance 
grant is subject to an instrument, decree, 
order of Gourt or a document prescrib- 
ing arestricted estate in such a pro- 
perty in relation to the maintenance- 
holder. As such a contingency such as 
the grant of a maintenance right with a 
contemporaneous restriction attached to 
it is governed by section 14 (2) of the 
Act, such decisions cited by the learned 
counsel for the appellant may not be 
apposite for the situation. We shall, how- 
ever, consider the import of such deci- 
sions. 


7. Before doing so, it is necessary to 
understand as to what isa maintenance 
right. The components of maintenance 
understood both in civil and criminal law 
are many and varied. Inter alia it 
contains the right to claim food, attire 
and shelter. These and other ingredients 
of the right of maintenance are to be 
consolidated and not to be treated dis- 
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junctively. In the case ofthe right of 
maintenance o: a Hindu female or a 
Hindu widow, until the passing of the 
Hind Adoptions and Maintenance Act, 
1956, this was governed by the personal 
law of the parties, A peculiar situation, 
however, is always demonstrable with 
reference to the pre-1937 widows. In the 
case of such widows of female members, 
when a maintenance right is recognised 
either by the act of parties or by an invo- 
suntary measure, such as a decree of Court, 
then that right so secured by the Hindu 
female has to be understood with reference 
to the fact and circumstances under which 
the grant was made, But, as was stated 
by a Full Bench of our Court in Ramanadan 
v. Rangammal}, 


“The correct view is that the obligation 
to maintain the mother is strengthened 
by giving her an interest in immovable 
Property and thereby enabling her to 
constitute that interest into a specific 
charge, or an actual existing proprietary 
interest for the term of her life, and to 
protect her right of maintenance against 
improvident alienation of the fund from 
which itis to be satisfied. To this extent, 
the right of maintenance is a right in re or an 
interest tn ancestral property.” (Che under- 
lining is ours). 


The right to maintenance of a Hindu 
female is not a bare personal right to 
enjoy the property for life. It isin this 
context, we should understand the decree 
and judgment which the learned District 
Munsif passed in favour of Subbammal 
in O.S. No 202 of 1940 as early as 1949. 
We have already excerpted the relevant 
portions. The learned District Munsif in 
uncanny terms observed :— 


“In addition to residence in regard to 
which no relief is claimed in the plaint 
and as to which no provision is made 
in the judgment or decree in this suit, 
the plaintiff is entitled to be paid 
Rs, 25/.” 


There was, therefore, a conscious appli- 
cation of the mind of the Court as well as 
the parties before it when the maintenance 


1. (1889) 12 I.L.R. Mad. 260 at268. 
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‘right to which Subbammal was entitled 
to as a member of the joint l'amily was 
reckoned and quantified. There was 
absolutely no doubt that the possession of 
the property which is the suit property was 
inher own right as maintenance-holder 
of the family and that such possession was 
not attributable to any act of trespass or 
illegality on the part of Subbammal. In 
exercise of a right, however, restricted it 
may be and however small may be its 
content, Subbammal was in possession of 
the suit property in lieu of hermaintenance, 
As we said, the facets of maintenance 
are varied in nature and one such accepted 
ingredient of maintenance is the right of 
residence. It is therefore fairly clear, that 
when the decree for maintenance was 
passed in 1940, the various components of 
maintenance, such as shelter, food and 
clothing, were taken into consideration 
and as Subbammal was already having 
her residence in one of the family proper- 
ties the other components of the main- 
tenance right were reckoned in terms of 
money and the decree was rendered by 
the learned District Munsif. In fact that 
this is the position is not disputed by the 
plaintif himself The plaintiff, when he 
instituted the suit, interpreted the scope 
of O.S. No. 202 of 1940 on the file of 
the District Munsif, Madurai, and averred 
in the present action as follows: — 


_ ‘Subbammal has clearly stated that in 
lieu of her right of residence, she was 
occupying the aforesaid house.’ 


As the right of residence is one of the 
limbs of the right to claim maintenance, 
it cannot be said that as and from the 
time when Subbammal possessed the 
property in question and was in occupa- 
tion of it, she did not acquire that pro- 
perty in lieu of maintenance. As was 
stated by Venkataramana Rao, J., in 
Bayapparaju v. Lakshmamma* the right of 
a female member to reside in the family 
dwelling house as well as her right of 
maintenance is based upon her husband’s 
right to share in the family property. 


8. It would beconvenient at this stage 
to refer to the relevant provisions in the 
Hindu Succession Act which are apposite 
for our discussion. 


“14 (1) Any propetty po ssessed by 4 
female Hindu, whether acquired before 
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or after the commencement of this 
Act, shall be held by her as full owner 
thereof and not as a limited owner 


Explanation:—In_ this sub-section, ‘“pro- 
perty” includes both movable and im- 
movable property acquired by a female 
Hindu by inheritance or devise, or at 
a partition, or in lieu of maintenance 
or arrears of maintenance, or by gift 
from any person, whether a relative 
or not, before, at or after her marriage, 
or by her own skill or exertion or by 
purchase or by prescription, or in any 
other manner whatsoever, and also any 
such property held by her as Stridhana 
immediately before the commcencement 
of this Act. 


(2) Nothing contained in sub-section 
(1) shall apply to any property acquir- 
ed by way of gift or under a will or 
any other instrument or under a decree 
or order ofa civil Gourt or under an 
award where the terms of the gift, will 
or other instrument or the decree, order 
or award prescribe a restricted estate 
in such property.” 


In the orthodox Hindu Law, a widow's 
estate was understood in a peculiar way 
baving regard to the sastric edicts which 
generally govern the ownership and the 
treatment of such estate of widows. Very 
early, the Privy Council recognised that 
even though the estate held by a widow 
ig what is legally and popularly under- 
stood as widow's estate, even then for 


justifiable necessity and for other causes 


she had the power to alienate the same. 
There were, therefore certain particular 
rights which were attached to and 
incidental to a widow’s estate. Such 
widow’s estate, which was later on by 
usage described as limited ownership, 
was also understood and interpreted in 
the same light. The concept of limited 
ownership or widow’s estate (if they are 
interchangeable at a: projected a par- 
ticular circumstance whereby the limited 
owner could alienate the property for 
necessity, etc. But in the case of property 
acquired by a female Hindu either before 
or after the commencement of the Act 
in lieu of maintenance or arrears of 
maintenanee which obviously enures for 
her life cannot be the subject-mater of 
any alienation at all. The distinguishing 


If] 


feature compartmentalises the two estates, 
namely, the woman's estate or a limited 
estate and an estate or property acquired 
by a female Hinduin lieu of maintenance, 
Whilst the latter could never be the 
subject-matter of any alienation even for 
necessity, the former could be. In this 
context, the words deployed in section 
14 (1) “shall be held by her as full owner 
thereof and not as a limited owner” 
should be interpreted. In our view, the 
words ‘limited owner’ appearing in the 
latter part of section 14 (1) are more 
Positive expatiation of the situation and 
they have therefore no impact upon the 
concept in the orthodox Hindu Law 
which deals with limited ownership or 
widow’s estate. In any event, the argu- 
ment of the learned counsel that the 
words ‘limited owner’ used in section 14 
(1) of the Act should be understood in 
that light and a Hindu female acquiring 
Property in lieu of maintenance should 
also be placed in that plane of limited 
owners or females owning widow’s estate 
is not acceptable to us. No doubt, the 
learned counsel has referred to certain 
decisions which we shall presently refer 
to and as in the opinion o° the Supreme 
Court the position is not that canvassed 
for by the learned counsel for the appel- 
lant, we are unable to subscribe to that 
view. Each case has to be decided on 
its own merits and it is therefore neces- 
sary to study the basis and the hypothesis 
under which the particular Hindu female 
obtained the property in lieu of mainten- 
ance and if under the circumstances of a 
particular case such acquisition included 
a right to possess immovable property 
in lieu of maintenance and if such 
possession continued till the commence- 
ment of Act XXX of 1956 and con- 
tinued thereafter, then such an inchoate 
right enlarges itself into an absolute right 
by virtue of the text of Section 14 (1). 


8. We shall now consider the citations 
made by the counsel at the bar. Before 
referring to the various cases referred to 
by the learned counsel for the appellant, 
we may immediately refer to the treat- 
ment of the subject by the Supreme 
Court in ramma v. Veerupana!. The 
Supreme Court said: 


ee 
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“The property possessed by a female 
Hindu, as contemplated in the section, 
is clearly property to which she has 
acquired some kind of title whether before 
or after the commencement of the Act. 
It may be noticed that the Explanation 
to Section 14 (1) sets out the 
various modes of acquisition of the 
property by a female Hindu and indi- 
cates that the section applies only to 
property to which the female Hindu 
has acquired some kind of title, however, 
restricted the nature of her interest may be. 
The words “as full owner thereof and 
not as a limited owner” as given 
in the last portion of sub-section (1) 
of Section 14 clearly suggest that 
the legislature intended that the 
limited ownership of a Hindu female 
should be changed into full ownership. 
In other words, Section 14 (1) of the 
Act contemplates that a Hindu female 
who, in the absence of this provision, 
would have been a limited owner of the 
property, will now become full owner of 
the same by virtue of this section; the 
object of the section is to extinguish 
the estate called ‘limited estate’ or 
‘widow’s estate’jin Hindu Law and to 
make her a Hindu woman, who under 
the old Jaw would have been only a 
limited owner, a full owner of the pro- 
perty with all powers of disposition and 
to make estate heritable by her own heirs 
and not revertible to the heirs of the 
last male holder.” 


9. The learned counsel for the appellant 
very strongly relies upon the latter part 
of the passage as excerpted above and 
would vehemently contend that what 
was intended by the Act as interpreted 
by the Supreme Court was that unless the 
female heir had in her what was called 
a ‘limited estate? or ‘widows estate’, 
there cannot be any expansion or absolu- 
tion of «uch estate by virtue of the 
Explanation. It should not be forgotten 
that the case in Eramma v. Veerupana,} 
referred to above was not dealing with a 
case of maintenance. But, the earlier 
part of the quotation cited above, in our 
view, makes it very clear that the pro- 
perty possessed by a female Hindu as 
contemplated in this section read with the 


1. (1967) 1 S.J. 746: A.J.R. 1966 S.C. 
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Explanation to Section 14 (1) is clearly 


the property to which ‘she has acquired 


some kind of title. The Supreme Court, 
with the greatest respect to the learned 
Judges, has very rightly placed the accent 
on ‘some kind of title, however, restricted 
the nature of her interest may be’, it 
therefore, follows that such title, however 
inchoate or restricted it may be’, is 
enlarged by reason of the operation 
of the statutory provisions and such 
enlargement is automatic. The words 
‘limited estate’ or ‘widow’s estate’ used 
by the Supreme Court in the above 
judgment, no doubt, refer to the facts of 
that case. But, as they have laid down 
categorically that even a restricted title 
to the property, which sprang from the 
application of the provisions of section 14 
(1) of the Hindu Succession Act, would 
automatically expand itself into an abso- 
lute right, it is this proposition which 
applies to the facts of this case Sub- 
bammal acquired the property in lieu of 
maintenance. That.s not even seriously 
disputed before us. Then it follows that 
the Hindu Succession Act made a parti- 
cular departure from the accredited norms 
of the personal law of Hindus by includ- 
ing that imperfect restricted title in pro- 
perty acquired by a Hindu female in 
lieu of her maintenance as a right which 
should be enlarged by reason of Section 14 
(1). This is a specific departure from 
the personal law as well as the common 
law. A maintenance right acquired by a 
Hindu female always enures for her life. 
The legislature was conscious of it. But 
they included this in the explanation to Sec- 
tion 14 (1) deliberately so as to expand that 
right and to make it an absolute right in 
the female concerned after the commence- 
ment of the Hindu Succession Act. We 
are, therefore, unable to agree with the 
learned counsel for the appellant that 
unless the prior estate held by the female 
is either a limited estate or a widow’s 
estate within the meaning of the orthodox 
Hindu law, there cannot be an automatic 
enlargement of that estate by reason of 
Act XXX of 1956. 


1o. We have already referred to the 
fact that a maintenance right is a right 
in re vide Ramanadan v. Rangammal}. This 
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right which is inchoate in a female Hindu 
is attributable to her status as a female 
member of the family. It is undoubtedly 
therefore a right and if that right has an 
impinge or impact on immovable pro- 
perty in the sense that while granting 
such maintenance to a Hindu female 
certain rights in immovable property 
are also created, it follows axiomatically 
that she has acquired a right in the pro- 
perty in licu of her maintenance. Such a 
right. therefore, has to be dealt with 
under section 14 (1) and so viewed, 
Subbammal’s right over the suit property 
has enlarged after the induction of Sec- 
tion 14 (1) of the Hindu Succession Act. 


x1, Thenext question to be considered is 
whether Subbammal had barely a right 
of residence over the property or she was 
having that right which is contemplated 
in Section 14(1). There is absolutely 
no basis for the contention that Sub- 
bammal was residing in the suit property 
only because she was granted a right of 
residence, In Raj Singhv. Hastimal? relied 
upon by the learned counsel for the 
appellant, a bare right of residence was 
granted to the female Hindu. In that 
context, the learned Judge said that the 
words “acquire” occurring in section 14 
is important, and that the person who has 
only a right of residence in the property 
cannot be said to have acquired the pro- 
perty. There cannot be a dispute over 
this proposition. But the Supreme Court 
in Mangal Singh v. Rattno,? observed as 
follows — 


“The expression used in section 14(1) 
of the Act was intended to cover cases 
of possession in law also, where lands 
may have descended toa female Hindu 
and she has not actually entered into 
them. It would of course, cover the 
other cases of actual or constructive 
possession. On the language of sec- 
tion 14(1), therefore, this provision 
will become applicable to any property 
which is owned by a female Hindu, 
even though she is not in actual, 
physical or constructive possession of 
that property” ` 





Raj. 191. 
: (1967) 3 S.O.R. 454 t 
1786. 
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Xt, therefore, follows that Section 14(1) 
takes into its fold juridical possession 
also. But in the case under consideration, 
it was physical possession which Sub- 
bammal had in the property, ever since 
the decree for maintenance was granted 
and she died possessed of it on the date 
when the Act came into force. It is in 
this context we have to refer to the 
judgment of Ramanujam, J, in S&S. 
A. No. 1203 of 1973: In that case, 
there was originally a controversy as to 
whether the property acquired by the 
female Hindu there, was by virtue of a 
partition or a grant. The case of the 
plaintiff in that case was that the suit 
items were given to the widow in lieu of 
maintenance somewhere in 1937 without 
any right of alienation and on condition 
that the property should revert to the 
heirs ef the fast full owner. But, this 
was however controverted later. This 
controversy as regards the origin of title 
of the female owner in that case probably 
was the basic cause for the decision of 
the learned Judge. In one portion of 
ri judgment, the learned Judge said 
t: 


“in view of the Explanation the pro- 
perty ma to Nevvi (the widow) in 
eu of her claim for maintenance will 
also be property contemplated by sec- 
tion 14(1)”. 


Relying upon the observations of the 
Supreme Court in Eramma v. Veerupana,* 
aleady referred to above and in parti- 
cular reference to the expatiation of the 
object of the legislature referred to by the 
Supreme Court in that decision, the 
learned Judge was inclined to take the 
wiew that unless the estate held by the 
female owner was a limited one or a 
widow's estate in Hindu Law, there 
could not be any enlargement of it, not- 
withstanding the provisions of Section 14 
1). With great respect to the learned 
udge, we are unable to agree and we 
have already given the reasons. The 
Supreme Court in the above case, in 
our view, laid down in unequivocal 
terms the proposition that any kind of 
right secured by a female Hindu which 
resulted in the acquisition of rights over 
property by her and which continued in 
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her possession on the date of commence- 
ment of Act XXX of 1956 would automatic- 
ally be enlarged by reason of the norm 
and principle contained in Section 14(1). 
This observation of the Supreme Court 
however was not squarely referred to by 
the learned Judge. 


1a. Santhanam Kachapalaya Gurukkalv. Sub- 
ramania Gurukkal? relied upon by Ramanu- 
jam, J. was a case where the widow 
trespassed into the property and she had 
no vestige of title or right in it. {ít is 
obvious, therefore, that she did not acquire 
any right over the property in a manner 
known to law for such right to be enlarged 
by reason of the operation of Section 14(1). 
In the said case, the learned Judges have 
no doubt referred to the fact that the 
widow therein did not have any pre-exist- 
ing title to the property. But im the facts 
and circumstances of that case, as the 
widow did not have any title or right 
over the immovable property at all, then 
it could not be comprehended how such 
a non-existent right could have expanded 
in any sense whatsoever and much less in 
thesense contemplated under Section 14 
(1). Ramanujam, J., also referred to the 
decision in Chellammal v. Nallammal?*. 
There, the learned Judges correctly laid 
down the proposition that maintenance 
grants in each case have to be understood 
with reference to the facts and circum- 
stances of each case. In the light of the 
facts disclosed in that case, they were of 
the view that there was no enlargement. 
But the decision of Natesan, J., in Lakshmi 
Ammal v. Sappantmuthu Nadar? was quot- 
ed with approval by the Division Bench 
in Chellammal v. Nallammal?. Natesan, J. in 
S.A. No. 1415 of 1965 inter alia states: — 


“Now under Section 14{1), read with the 
Explanation, a land given to a female 
Hindu who has no pre-existing right to 
a share in the property, without any 
express terms limiting her estate in the 
land, would become her absolute pro- 


perty.” 


We approve of this statement of Natesan, J. 
Adopting this and applying the same to 


LJ. 439. 
. S. A, NO, 1415 of 1965. 
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the facts and circumstances of our case, 
the property given to Subbammal who 
had no pre-existing right to a share in the 
property, without any express terms 
limiting her estate in the property, would 
become her absolute property under sec- 
tion 14(1). It is not contended that 
under the decree of Court or by any other 
arrangement, the mode of enjoyment of 
the right to possess the property was in 
any way curtailed or limited. It would 
appear to us that Subbammal got posses- 
sion of this property in lieu of her main- 
tenance without any restriction or limita- 
tion attached to the enjoyment of that 
property and she continued in possession 
of the property till Act XXX of 1956 came 
and therefore, in our view, there is an 
automatic expansion of her qualified in- 
terest in the property into an absolute 
interest. 


1q. The decision in Rangammal v. Muthuraja1 
has also no application to the facts of this 
case. Therein it was held that mere posses- 
sion was not sufficient to attract section 14 
(1). That is also admitted to be not a case 
of maintenance grant. Presumably on 
the ground that possession of the female 
owner of the properties was neither 
juridical, positive or constructive, the 
learned Judges were of the view that there 
was no enlargement of the estate. But 
these are not the facts in the instant case. 
The case reported in Dharma Uadyar 
yv. Ramachandra Mudaliar? is a case 
where under the maintenance grant, a 
property was given to a female witha 
specific direction that she should enjoy it 
for her life and that it should revert back 
to the persons named under the grant. 
This case, therefore, has no application 
as Section 14 (2) would cover the same. 


14. We have already referred to the fact 
that the Supreme Court in Eramma v. 
Veerupana® has made the position very 
clear. When the Supreme Court referred 
to the object of the section, they were 
probably referring to it with reference to 
the facts of that case and we are of the 
view that having regard to the principles 
and the ratio therein, it cannot be said 


— Ole OO Oe 
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automatically and generally that it is 
only a limited estate of a female which 
would enlarge itself into absolute estate and 
not other estates. We have pointed out a 
distinction between the limited estate or 
a widow’s estate and the estate, if one 
such expression could be used, which a 
female acquires in lieu of her mainten- 
ance. The former could be the subject- 
matter of an alienation and the latter 
cannot be. There are very many facets of 
distinction between the two estates. The 
legislature has included the right covered 
by the latter under Section 14 (1). To 
this extent, there has been a specific 
departure from the application or invoca- 
tion of the personal law of the parties. 
Undoubtedly, a maintenance right 
acquired by a female would enure for her 
life. The Parliament was conscious of it. 
But yet they made it clear that if such 
right had an impact on immovable 
property and if, as a result of the vesting 
of such a right in a female, she acquired 
the property in lieu of maintenance and 
continued to be in ession of it till the 
commencement of the Act and thereafter, 
then it would be her absolute property. 


15. The only other question that remains 
for consideration is whether Exhibit B-67 
which was a registered will propounded 
by Subbammal creating a vested interest 
in defendants 1 and 2 is valid. A hesitant 
argument was addressed by the learned 
counsel for the appellant that the will has 
not been properly proved. The will is a 
registered will. D.W.3 was the attestor 
of the will. D.W.2 who was the Advocate’s. 
clerk came and deposed that the will 
was prepared under instructions from 
Subbammal and that his master drafted 
the will after having advised her that by 
reason of the Hindu Succession Act, she 
became an absolute owner of the property 
and she had, therefore, the capacity to 
execute the will in the manner she 
desired. Nothing is said about D. 
Ws. 2 and 3 excepting a bare suggestion: 
that the draft said to have been prepared. 
has not been produced. Whatever may 
be the force of that contention, in cases 
where an unregistered will is propounded: 
for acceptance by a civil Court, that would 
not stand in a case where a registered 
will is brought into existence and that is 
the subject-matter of interpretation. We 
can fairly assume that in the case of 


11) 


a registered will, Subbammal had the 
requisite testamentary capacity, she went 
to the Registrar’s office and got the 
will registered after having proved it 
before a public officer that the thumb- 
impression affixed to the will was hers, 
and so on. Besides the normal inference 
that registered wills havea greater force 
in the matter of prompting the Courts to 
accept and avoid any suspicion about it, 
in the instant case the attestor also has 
been examined and the learned Judge, 
after considering their evidence, found 
that the will was properly executed in 
due form and when Subbammal had 
the requisite testamentary capacity to do 
so. One other factor is that Subbammal 
lived for 8 years thereafter and there 
was no controversy about this will at all. 
We accept the findings of the trial 
Court that Subbammal executed the will 
voluntarily as a free agent, when she 
was ina sound disposing state of mind 
and Exhibit B-57 is a valid instrument 
binding on the plaintiff, 


The appeal, therefore, fails and is dismissed. 
There will be no order as to costs. 


S.J. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PresentT:— T. Ramaprasada Rao and 
S. Rathnavelpandian, FF. 


Panduranga Naicker 


Appeal dismissed. 
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Thirugnana Mudaliar and another 
Respondents, 


Tamil Nadu Agriculiurists Relief Act (IV of 
1938), as amended by Act (VII of 
1973), section 23-C—Application to set 
aside sale—Execution—Court sale —Applica- 
tion to set aside sale after 90 days but before 
confirmation— whether Within time—“Which- 
ever is later’ —Mceaning of. 


If a person who is entitled to the benefits 
under the Act VIII of 1973 
comes forward and seeks to set aside the 





*AA AO. No, I58 of 1974. 
31 


16th April, 1975. 


PANDURANGA NAIOKER V. THIRUGNANA MUDALIAR 


24h 


sale or foreclosure of his property, them 
he has 90 days time to do so from the 
date of the publication of the Act in the 
local Gazette or from the date of con- 
firmation of the sale, whichever is later. 
It is in this context that the expression 
“whichever is later’? has to be under- 
stood. [Para. 6.] 


Cases referred to:— 


Sethurama Thevar v, Kameetha Rowther, 
(1953) 2 M.L.J. 742: A.LR. 1954 Mad, 
368. 


Appeal against the order of the Court 
of the Subordinate Judge of Tiruvanna-- 
malai, dated 28th February. 1974 and 
made in C.M.A. No. 20 of 1973 (R.E.A 
Nil/73 in R.E.P. No. 518 of 1973 in O.S. 
No 421.of 1961 on the file of the District: 
Munsif, Tiruvannamalai). 


D. Raju, for Appellant. 


T.R. Rajagopalan and T.R. Rajaraman, for- 
Respondents. 


The Judgment of the Court was deliver- 
ed by 


Ramaprasada Rao, F.—The appellant filed 
an application under section 23-C of’ 
Act IV of 1938 as amended by Madras. 
Act VIII of 1973 to set aside a sale held 
on 17th January, 1973 in execution pro- 
ceedings R.E.P. No 518 of 1973 in O.S. 
No 421 of 1961 on the file of the District 
Munsif’s Court, Tiruvannamalai. The 
first respondent decree-holder contended 
that that application filed by the judg-- 
ment-debtor was beyond time and was- 
barred by limitation. The learned District 
Munsif, after referring to the relevant 
statutory provisions and after hearing 
the parties, rejected the application as out 
of time and the appeal in C.M.A. No. 20: 
of 1973 to the Court of the Subordinate 
Judge, Triuvannamalai was unsuccessful. 
A Civil Revision Petition was filed as 
against the order of rejection of the learn- 
ed Subordinate Judge. Justice V. Rama-- 
swami considered two questions which 
arose for consideration in the Civil 
Revision Petition. The first question 
related to the maintainability of the ap- 
peal against the order passed by the lear-- 
ned District Munsif and the second ques-- 
tion was whether the application filed by 
the petitioner on 5th July, 1973 to set aside- 
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-the Court gale held on 17th January, 1973 
-was within or beyond time and not in 
accord with section 23-C of the Tamil 
Nadu Agriculturists Relief Act, 1938 as 
amended in 1973. The learned Judge 
felt that he was not inclined to accept 
the ratio in Sethurnama Thevar v. Kameetha 
Rowtier and otherst and was of the view 
that that decision required reconsidera- 
tion and directed the Civil Revision 
Petition as originally filed, but now con- 
verted into a Civil Miscellaneous Second 
Appeal bearing No 158 of 1974 to be 
placed before a Division Bench 


-a. Mr. T.R. Ramachandran appearing for 
‘the respondents before us in his anxiety 
to support the orders of the Courts 
below referred to a few events which 
are necessary for us to set out before 
considering the law. It is common 
ground that the property of the petitioner 
as judgment-debtor was brought to sale 
and was purchased by the second res- 
pondent on 17th January, 1973. Before 
the sale could be confirmed, an amend- 
ing Act VIII of 1973, which introduced 
-section 23-C of the Act, came into force 
from 24th Jaunary, 1973. Thereafter 
on 5th June, 1973, the appellant filed 
an application to set aside the sale tak- 
ing advantage of the liberalised provisions 
.as regards the point of time during which 
an application to set aside a sale in the 
above circumstances could be made; in 
fact, even on the date when the applica- 
tion for setting aside the sale was filed, 
the sale was not confirmed. It is said 
that such confirmation of the sale took 
place on 2lst June, 1973. Mr Rama- 
chandran’s contention is that the applica- 
tion is barred by time, as it has not been 
filed within 90 days from the date of the 
publication of the amended Act in the 
‘Tamil Nadu Government Gazette. Ona 
reading of section 23-C it is said that the 
limit of 90 days provided for a litigant to 
file applications to set aside a sale are refer- 
table only to sales which took place on 
or after the lst March, 1972 and the sale 
has not been confirmed before the publica- 
tion of the Act. As the present sale has not 
been confirmed before the publication of 
the said Act, it is seriously contended that 
the outer limit by which an application 
to set aside the sale could be made is 90 








1. (1953) 2 MLLJ. 742: AIR. 1954 Mad. 
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days from the date of the publication 
of the Act. If the application under 
consideration was filed within 90 
days from 24th Jaunary, 1973, the 
learned counsel’s contention is that it 
would be in time. But, as the application 
has been made on 5th June, 1973 which 
is beyond 90 days from 24th Jaunary, 
1973, the application is beyond time. 
Reliance is placed upon the decision in 
Sethurama Thevar v. Kameetha Rowther and 
others! On the other hand, the learned 
counsel for the appellant would say 
that so long as the sale has not been 
confirmed, the aggrieved person has 90 
days time to set aside such sales from the 
date of confirmation and as the present 
application has been filed even prior to 
the date of the confirmation, the applica- 
tion is in time. It is said that the outer 
limit as provided under the section in 
the matter of filing such application 
falls under two broad situations. Firstly, 
an application has to be filed within 90 
days from the date of the publication of 
the Act in the local Gazette and secondly 
within 90 days from the date of the con- 
firmation of the sale whichever is later. 
If, therefore, the confirmation has not 
taken place on the date when the applica- 
tion has been filed, the question as to the 
bar of limitation would not at all arise. 
V. Ramaswami, J., while referring the 
subject to a Division Bench has sum- 
marised the five situations which might 
arise under Section 23-C. Before detail- 
ing them, we shall refer to the section. 
It reads as follows: 


“23-0, Power of Court to set aside sales of 
immovable property in certain cases: 
Where in execution of any decree, any 
immovable property in which any 
person entitled to the benefits of the 
Tamil Nadu Agriculturists Relief 
(Amendment) Act, 1972, had an 
interest, has been sold or foreclosed 
on or after the Ist March 1972, and 
the sale has not been confirmed before 
the publication of the said Act in the 
Tamil Nadu Government Gazette or ninety 
days have not elapsed from the confirma- 
tion of the sale or from the foreclosure, 
at such publication, then, notwith- 
standing anything contained in the 
Limitation Act, 1963 (Central Act 


p 
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-XXXVI of 1963), or in the Code of 
Civil Procedure, 1908 (Central Act V of 
1908) ; and not withstanding that the 
sale has been confirmed, any judgment- 
‘debtor claiming to be entitled to the 
benefits of the said Act, may apply to 
the Court within ninety days of such 
publication or of the confirmation of 
‘the sale, whichever is later, to set aside 
‘the sale or foreclosure of the property, 
and the Court shall, if satisfied that 
the applicant is a person entitled to 
‘the benefits of the said Act, order the 
‘sale or foreclosure to be set aside, and 
thereupon the sale or foreclosure shall 
be deemed not to have taken place at 
all: 


Provided that no such order shall be 
made without notice to the decree 
holder, the auction-purchaser, and 
other persons interested in such sale or 
foreclosure and without affording them 
an opportunity to be heard in the 
matter,” 


3. The five types of situations referred to 
be our learned brother are.—(1) no 
confirmation of the sale prior to the 
Publication of the Act; (2) a confirma- 
tion of the sale prior to the publication 
of the Act and such confirmation was 
within three months of the Act; (3) 
confirmation of the sale prior to the 
publication of the Act, but more than 
three months prior to the publication; 
(4) a confirmation subsequent to the 
Act but within 90 days after such publica. 
tion; and (5) a confirmation of the sale 
more than three months subsequent to 
the publication of the Act. The learned 
Judge, no doubt, has very carefully 
scanned the various situations that are 
inbuilt in the section itself. We are 
concerned however in this case with a 
sale which has been confirmed more 
‘than 3 months subsequent to the publica- 
tion of the Act and with reference to an 
application filed by the judgment-debtor 
‘to set aside such a sale under section 23-C, 
pa before the date of confirmation of the 
e. 


4. The first part of section 23-C refers to 
the event of sale and its non-confirmation 
before the publication of the Act and 
-also to the situation when 90 days have 
not elapsed from the confirmation of the 
‘sale or from the foreclosure at such 
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publication- These events, therefore, set 
down the hypothesis for the invocation 
of the rule of limitation provided for in 
section 23-C. After setting down the 
data for the invocation of the principal 
object for which the legislature has inser- 
ted the new section 23-C, the section 
itself provides thus:— 


“then, notwithstanding anything con- 
tained in the Limitation Act, 1963 
(Central Act XXXVI of 1963), or in the 
Code of Civil Procedure, 19% 8, (Central 
Act V of 1908), and notwithstanding 
that the sale has been confirmed, 
any judgment-debtor claiming to be 
entitled to the benefits of the said 
Act, may apply to the Court within 
90 days of such publication or of 
the confirmation of the sale, which- 
ever is later.” 


5. The term ‘whichever is later’ un- 
doubtedly has reference to a point of 
time and not toa situation, Chandra 
Reddi, J. in Sethurama Thevar v. Kamestha 
Rowther and others! while considering a 
case though not im pari materia with the 
one under consideration before us had 
occasion to consider a similar provision, 
section 23-A of the earlier Act and 
observed : 


‘It looks to me that the expression 
‘whichever is later’ means only 
‘whichever is the case.” 


6. We are unable, with great respect, to 
agree with this equation of the phrase 
‘whichever is later’. As we said, 
‘whichever is later’ connotes a point of 
time and ‘whichever is the case 
obviously relates to a situation. Both 
connote two different aspects. As 
Justice V. Ramaswami said while 
referring the matter toa Division Bench : 


“With great respect to the learned 
Judge, this interpretation seems to 
unduly narrow down the application 
of the benevolent provision contained 
in that section.” 


As Courts cannot declare the law, but 
only interpret it, such interpretation is 
Bean a a U L 


1. (1953) 2 MLJ. 742: ALR. 1954 
ad. 368, ; 
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usually undetaken by Courts with refer- 
ence to the object of the legislature. Tho 
main object of the legislature is to provide 
relief to the agriculturists. Ifa person who 
is entitled to the benefits under the Act 
comes forward and seeks toset aside the 
sale or foreclosure of his property, 
then he has 90 days time to do so 
from the date of the publication of the 
Act in the local Gazette or from the date 
of confirmation of the sale, whichever is 
later. It is in this context that the 
expression ‘whichever is later’ has to be 
understood. As this parenthesis prescribes 
a time or a period within which a relief 
could be asked for and which is assured 
by the State legislature under certain 
circumstances, it cannot be lightly denied 
by a narrow interpretation of the meaning 
of the words, which are clear and 
unambiguous, contained in a statutory pro- 
vision, We are therefore of the view that 
the words ‘whichever is later’ which have 
an impact on time should be interpreted 
liberally and beneficially in favour of 
the agriculturists for whose sole benefit 
the legislation has been undertaken. We 
are unable to agree with Mr. T.R. Rama- 
chandran that the word ‘then’ appearing 
as a conjunction between the earlier 
and the later parts of Section 23-C has 
a significance and that word taken in 
conjunction with the expression ‘which- 
ever is later’ should be understood as 
meaning ‘whichever is the case’ as was 
said by Chandra Reddi, J- Again, this 
contention besides serving only a narrow 
interpretation of the Act, would only 
compel us to introduce certain provisions 
in between the lines of the section which 
would mean that we are not interpreting 
the law, but declaring the law. The Courts 
have no jurisdiction to do so. Even 
otherwise, it appears to us that the earlier 
portion of Section 23-C has a purpose to 
serve which is distinct and different from 
the purpose which the second part of 
Section 23-C serves. As all enabling pro- 
visions should not only be beneficially 
interpreted, but also be liberally con- 
sidered, we are of the view that the term 
‘notwithstanding that the sale has been 
confirmed’ appearing in the later part 
of Section 23-CG would mean that the 
confirmation might be even after the 
date of the publication. So long as the 
application to set aside the sale is within 
90 days from the date of such confir- 
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mation or within 90 days from 
the date of the Act whichever is later,| 
hen such an application would not be 
barred, In the instant case, the sale wast 
confirmed on 2Ist June, 1973. The 
petitioner, therefore, had 90 days time 
from 2lIst June, 1973 to file an appli-|, 
cation. But he has filed it even earlier 
apprebending possibly such confirmation, 
A fortiori therefore, the application is|' 


J. The Civil Miscellaneous Second 
Appeal is allowed and the order of the 
lower Court is set aside and the subject — 
matter is remanded to the file of the 
District Munsif, Tiruvannamalai, for a 
full hearing on the merits. 


There will be no order as to costs, 


S. J. Appeal allowed, 


TW] 


IN THE HIGH COURT OF JUDICA- 
“TURE AT MADRAS. 


‘PRESENT :—S. Ratnavel Pandian, J. 


Syed Hameed Petitioner* 


a 


Commissioner, Thiruvarur Munici- 
pality Respondent. 
Tamil Nadu District Municipalities Act 
(V of 1920), schedule IV, rules 30(2), 36 
(1) and 36 (10)— Wilful default in payment 
of property tax—Decree of Civil Court—Leoy 
held io be illegal and ultra vires—Conpiction 
amnsustainable, 


Where the decree passed by a civil 
Court declared that the general revision 
and subsequent increase in tax made by 
a Municipality for a particular period 
of assessment are illegal and ultra vires 
and restrained the Municipality by means 
of a permanent injunction from realising 
any amount in pursuance of the demand 
notices and assessments, in the absence of 
materials to show that the decree has been 
#et aside or stayed or at least an‘appeal has 
been filed against the same, the conviction 
and sentence passed ‘by the criminal 
Court for the wilful default in payment of 
‘tax for that period cannot be sustained. 
In the circumstances, the decree of the 
-civil Court has to be given effect to. 
(Para. 3.] 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the Sub-Divi- 
sional Magistrate, Nagapattinam, dated 
19th December, 1973, and passed in Crl. 
A. No 62 of 1973 (Calendar Case No. 
1160 of 1973 on the file of the Court 
‘of the Sub-Magistrate, Tiruvarur). 


A. Nagarajan, for Petitioner. 

K. Alagiriswamy, for Respondent, 

The Court made the following 
‘OrveR:—This petition is filed by the 
accused, challenging the judgment of the 
learned Sub-Divisional Magistrate, ee 


pattinam, in C.A. No. 62 of 1973 on 
file, confirming the conviction and sentence 


ee 
*Qrl. R.Q., No.69 of 1974. Qrl. R.P. No. 68 
-of 1974, 21st March, 1975, 
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passed by the learned Sub-Magistrate, 
Tiruvarur, in C.C. No. 1160 of 1973 on his 
file. The Commissioner of Tiruvarur 
Municipality preferred a complaint under 
schedule IV. rules 30(2), 36(1) and 36 
(10) of the Tamil Nadu District Munici- 
palities Act, for alleged wilful default 
in payment of property tax of Rs, 4927 
against the accused, The prosecution 
examined two witnesses to speak about 
the service of the demand notice on the 
accused by registered post and marked 
Exhibit P-1 the postal acknowledgment. 
The accused contended in his statement 
under section 342, Criminal Procedure 
Code, that the tax levied is illegal and 
does not bear any relation to the annual 
value of the building as determined under 
Tamil Nadu Act (XVIII of 1960). F urther, 
he stated that the Municipality had not 
observed the principles of the Act in 
making the assessment and that he had 
also filed a civil suit O.S. No. 226 of 1973 
before the District Munsif, Tiruvarur, 
questioning the general revision and the 
subsequent increases in the tax, In addi- 
tion to the statement, he filed a copy of 
the plaint in the said suit. The learned 
Sub-Magistrate, who tried the case, found 
the petitioner guilty under sections 30(2) 
and 36(1) of the District Municipalities 
Act, convicted him thereunder and sen- 
tenced him to pay a fine of Rs. 20, in 
default, to undergo simple imprisonment 
for two days, and further directed him to 
pay the house-tax of Rs. 4,927. On 
appeal, the learned Sub-Divisional Magis- 
trate has confirmed the conviction and 
sentence passed and the direction given 
by the learned Sub-Magistrate. Aggrieved 
by the said decision, the accused has come 
forward with this revision petition. 


2. Admittedly, a civil suit was filed by this 
petitioner in O.S. No.226 of 1973, challen- 
ging the general revision and the subse- 
quent increases in tax from Ist October, 
1970 to 31st March, 1973. A copy of the 
plaint in the said suit was filed along with 
the statement of the accused before the 
Sub-Magistrate. The prayer in the said 
Plaint is to declare the general revision and 
Subsequent increases in the tax made by 
the respondent Municipality on the build- 
ings of the petitioner, as detailed in 
Annexure-A to the said plaint, beyond the 
fair-rent determinable under Madras Act 
(XVIII of 1960) for the period of assess- 
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ment (from 1st October, 1970 to 3lst 
March, 1973), as illegal and ultra vires, 
and to restrain the first defendant there- 
in (respondent herein) by a permanent 
injunction from realising any amount as 

er the demand notices and assessement. 
t is seen that the plaint is signed by the 
petitioner on 28th June, 1973. The charge- 
sheet in this case is dated 2nd May, 1973 
and received in Court on 10th May, 1973, 
Obviously, the suit was filed after the 


Municipality has taken criminal proceed- . 


ings against the petitioner for his wilful 
omission to pay the tax due by him, as 
shown in the charge-sheet, amounting to 
Rs. 4,927. The trial Court, while dealing 
with the question regarding the pendency 
of a civil suit, held that the petitioner 
should have instituted the suit in the year 
1970 itself, and after referring toa number 
of decisions dealing with the jurisdiction 
of acriminal Court, convicted and sen- 
tenced the petitioner as above. The 
appellate Court observed that a mere 
pendency of a civil suit will not in any 
manner curtail the statutory powers of the 
Municipality in launching prosecutions 
against persons who are allegedly guilty 
under the provisions of the Act. The peti- 
tioner has come forward with this revision 
petition to this Court on 2st January, 
1974. During the hearing of this revision 
petition, Mr. Nagarajan, appearing for 
the petitioner, filed a certified copy of the 
plaint and a certified copy of the 
decree, passed in the suit O.S. No. 226 of 
1973. 


g. I gave time to the counsel appearing for 
the Municipality to verify whether the 
relevant period for which the assessment 
has been made and in respect of which 
the prosecution has been launched, is the 

riod covered by the civil suit. After 

earing the parties and scrutinising the 
documents, I am satisfied that the civil 
suit covers the assessment period in respect 
of which the prosecution is launched. So, 
in the interests of justice and for the con- 
venience of Court, I have marked the copy 
of the plaint with the annexure as Exhibit 
C-1 and the copy of the decree as Exhibit 
C-2. Exhibit C-2 is dated 24th August, 
1974, i.e., after the revision was filed. The 
learned District Munsif, Tiruvarur, after 
hearing the suit, has passed a decree 
declaring that the general revision and sub- 
sequent increases in tax made by the 
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Municipality for the abovesaid period o 
assessment are illegal and ultra vires, and 
restraining the Municipality, by means of 
a permanent injunction, from realising) 
any amount as per the demand notices 
and assessment. In this revision petition,} 
I am not sitting over the judgment of the 
learned District Munsif, to decide whether 
his decree is correct or not. Ag it is, the 
decree of the said civil Court stands. No 
material has been placed before me on 
the side of the respondent to show tha 
the decree passed by the Jearned District 
Munsif has been set aside or stayed or at 
least an appeal has been filed. Under 
these circumstances, the decree of thet 
civil Court has to be given effect to. 
it stands now, the conviction and sentence 
passed and the direction given by the cri: 
minal Courts are based on the revisio 
and increase of taxes, which are decl 
to be illegal and ultra vires by the civil 
Court. Therefore, I have no other option! 
except to allow this revision petition and: 
set aside the conviction and sentence: 
passed and direction given by the Court 
below. 

4. Accordingly, the revision petition is. 
allowed The fine amount, paid shall; 
be refunded to the petitioner. 


V.S. Petition allowed;: 
conviction set aside.. 












TT) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


Present :—Rathnavel Pandian, 7. 
Damodaran 


Petitioner * 


The Food Inspector, Thirumathipuram 
Town Panchayat, Thiramatiphuram 
.. Respondent, 


Prevention of Food Adulteration Act (Central 
Act XXXVII of 1954) sections 7 and 16(1) 
(a) |i) and rule 22 of the rules framed under the 
Act—Gingeli oil (edible oil) — Seizure of a 
quantity less than the quantity prescribed under 
the Act—Conviction on analysis—Not sustain- 
able, 


Under rule 22 of the rules framed under 
the Prevention of Food Adultertion 
Act, in the case of gingeli oil (edible 
oil) the approximate quantity of 
sample to be taken for the purpose of 
analysis is 375 grams which in turn has to 
be divided into three equal parts and one 
such part, i.e., 125 grams has to be sent 
yor analysis, [Para. 3.] 


Where the quantity of sample taken by the 
Food Inspector is less than the quantity 
prescribed under the rules any conviction 
based upon such analysis of the sample 
cannot be sustained. [Para. 6.] 


On facts, in the instant case, the total 
quantity of 300 milli-litres was taken by 
the Food Inspector, it was found to weigh 
275 grams. 


A.ILR 1975 S.C. 189 followed. 
Cases referred to :— 


Rajaldas, G. Pamnani v. State of Maharashtra, 
A.I.R 1975 S.C. 189. 


Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
Judgment of the Court of Session of North 
Arcot Division at Vellore, dated 19th 
November, 1973 and passed in Cr. 
A. No 5I of 1973 (Calendar Case 
No. 138 of 1973 on the file of the Court 


ee. 


*Crl.R. Q. No, 280 of 1974, Cr]. R. P. No, 273 of 
1974. 21st March, 1975, 
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of the Sub-Divisional Magistrate-cum-- 
District Munsif, Cheyyar.) , 


A. Nagarajan, for Petitioner. 


The Public Prosecuter, No. IIT, for State on: 
9th January, 1975. 


P. Ghandrasekaran, for the Public Prosecutor,. 


for State on 31st January, 1975 and 2lst. 
February, 1975. 


The Court made the following 


Orver —This revision petition is filed by 
the accused against the judgment of the 
learned Sessions Judge, North Arcot, in 
G.A. 51 of 1973 on his file, confirming the 
conviction, but modifying the sentence, 
passed by the learned District Munsif- 
cum-Sub-Divisional Magistrate, Cheyyar, 
in C.C. No. 138 of 1973 on his file. 


2. The petitioner-accused, on a complaint 
filed by the Food Inspector of Tiruvatti- 
purm Town Panchayat under sections 7 
and 16(1) (a) (i), read with section 2(1} 
(a) of the Prevention of Food Adulte- 
ration Act and rule 44 (a) of the rules 
framed thereunder, with the allegation 
that on 30th December 1971 at 3-15 p.m. 
he was found in possession of five litres 
of gingeli oil for sale and sold 300 milli- 
litres for the purpose of analysis and that 
on analysis, it was found that the sample 
contained 12 per cent. of groundnut oib 
and hence adulterated, was found guilty . 
under the said charge, convicted there- 
under and sentenced to undergo rigorous 
imprisonment for six months and to pay 
a fine of Rs. 1,000, in default, to undergo 
rigorous imprisonment for three months, 
On appeal, the learned Sessions Judge, 
after confirming the conviction, modified. 
the sentence by reducing it to the period. 
already undergone and Maintaining the 
sentence of fine. 


3. The only point that has been urged: 
before me by the learned counsel for 
the petitioner is that the samples were 
not taken in accordance with the pro- 
visions of the Act and the rules framed 

thereunder. Rule 22 states that in the 

case of gingeli oil (edible oil) the approxi.| 
mate quantity of sample to be taken for 
purposes of analysis is 375 grams which in 
turn has to be divided into three equal 
parts and one such part has to be sent 
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for analysis; in other words, 125 grams 
has to be sent tothe analyst. 


4. In this case, as per the evidence of P.W. 
1 only a total quantity of 300 milli-litres 
has been taken by him and divided into 
three parts, that is, each part containing 
100 milli-litres of oil. As there is no table 
available for my ready reckoning to find 
out the exact equivalent quantity in 
grams, Mr, Nagarajan, appearing for the 
petitioner, demonstrated in open Court 
in the presence of the learned Public 
‘Prosecutor, by weighing 300 milli-litres of 
‘gingeli oil and it was found to weigh 273 
‘grams, Then, I asked the prosecution to 
verify the weighment of the quantity by 
‘taking instructions from the Government 
Analyst. Learned Public Prosecutor 
presented a memo. annexed with the 
Opinion of the Government Analyst in 
the King Institute, Guindy, Madras-32, 
stating that 300 milli-litres of gingeli oil 
would weigh 275 grams. I have marked 
ithe said memo for convenience sake as 
ExhibtC.1. From the demonstration made 
“by the defence counsel and the memo. 
Exhibit C.1, itis clear that the quantity 
that was seized by the Food Inspector from 
the petitioner is less than the quantity 
-prescribed under the Act. 


5. At this stage, Mr. Nagarajan relies on a 
decision of the Supreme Court in 
Rajaldas G.Pamnani v. State of Maharashtra? 
where their. Lordships have observed as 
follows: 


“The appellant also contended that 
samples were not taken in accordance 
with the provisions of the Act (Preven- 
tion of Food Adulteration Act) and the 
rules thereunder. Rule 22 states that in 
the case of asafoetida the approximate 
‘quantity to be supplied for analysis is 
100 grams and in the case of compound- 
ed asafoetida 200 grams. The Public 
Analyst did not have the quantities 
mentioned in the rules for analysis. The 
appellant rightly contends that non- 
compliance with the quantity to be 
supplied caused not only infraction of 
the provisions but also injustice. The 
quantities mentioned are required for 
correct analysis. Shortage in quantity 


1, ALR. 1975 3.0. 189, 
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for analysis is not permitted by the 
statute.” 


6. Following the principles laid down in the 
above decision, I find that the quantity 
of the sample taken by the Food Inspector 
in this case is less than the quantity 
prescribed in the rules and therefore 
the conviction cannot be sustained. 


47. In the result, the revision petition is 
allowed and the conviction and the 
sentence are set aside. The petitioner is 
acquitted of the offence charged. Fine, 
if collected, shall be refunded to the 
petitioner. 
V.S. Petition allowed. 
Conviction set asıde. 
Fine io be refunded. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


Presænr:— M.M. Ismail, F. 


Special Deputy Collector, Land A cqui- 
sition, Defence Equipment Factory, 
Tiruchirapalli Appellant* 


a. 


Karuppayee Ammal and others 
Respondents 


Land Acquisition Act (I of 1894), section 25 
(1)—Acquisition of land—Compensation— 
Claimants agreed to amount at the time of 
enquiry —Further appeal by claimants — Whether 
compensauion can be enhanced. 


In the land acquisition proceedings, the 
claimants had agreed at the time of 
enquiry, to receive compensation at the 
rate of Rs. 400 per acre and therefore 
section 25 (1) of the Land Acquisition 
Act came into operation, Onan appeal 
by the claimants for enhanced compensa- 
tion, the Principal Subordinate Judge 
awarded enhanced compensation. On 
the question whether this was correct: 


Held: prima facie, in view of the statutory 
provision in section 25 (1) the learned 
Principal Sub-ordinate Judge had no right 
to award compensation at the (enhanced 
rate) as against the rate fixed by the Land 


*A.Nos, 197 to 206 0f 196), Gih February, 1975, 


1) 


Acquisition Officer and agreed to by the 
‘claimants, [Para. 3.] 


Cases referred to:— 


State of Madras vw. Alamsluthayammal, 82 
L.W. 661: I.L.R. (1970) 1 Mad 137; 
A.LR. 1970 Mad. 184 State of Punjab v. 
Lachhman Dass, Mukand Lal (sons of Le Surjan 
Mal), ALR. 1964 Punj. 63. 


Appeals against the decree of the Court 
of the Subordinate Judge (Principal) of 
Tiruchirapalli in O.P. Nos. 176 to 184 
and 186 of 1966, respectively. 


The Additional Government Pleader, for 
Appellants. 


P. Raghaviah, for Respondents. 
The Court delivered the following 


.JUDGMENT:—These appeals are by the 
State and they have been preferred against 
the judgment and decrees of the learned 
Principal Subordinate Judge of Tiruchira- 
palli in O.P. Nos. 176 to 184 and 186 
of 1966, respectively. They are concerned 
with the question as to proper compensa- 
tion payable in respect of the lands 
belonging to the respondents herein, 
situate in Palanganangudi vilage in 
Triuchirapalli district, and acquired 
under the Land Acquistion Act for the 
Defence Equipment Factory, Tiruchira- 
pali. Those lands were acquired pursu- 
ant to the notification under section 4(1) 
of the Land Acquisition Act, dated 
4th December, 1963. In all these cases, 
the Land Acquisition Officer awarded 
‘compensation at the rate of Rs.4 per 
‘cent. The Court, on references made 
under section 18 of the Land Acquisition 
Act, enhanced the same to Rs, 5-50 per 
cent. In three cases, namely, A.S. No. 
200 of 1969, A.S. No. 203 of 1969 and 
A.S. No. 205 of 1969, in addition to the 
compensation for the lands at the rate 
mentioned above, the Court also awarded 
compensation for the wells situate in the 
respective lands in question at the rate 
of Rs. 1,308-35, Rs. 1,358-35 and 
Rs, 1,340-02 respectively. In these appeals, 
the enhancement of the compensation 
from Rs. 4 to Rs. 5-50 per cent. as well 
as the award of compensation for the 
wells in the lands involved in the three 
appeals referred to above are being 
challenged. 
32 
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2. The first point that is taken with regard 
to the enhancement of compenation is 
that the claimants themselves in the 
enquiry held pursuant to the notice under 
section 9 of the Land Acquisition Act, 
agreed to receive compensation at the rate 
of Rs.4/ per cent., that in view of that, 
it is not open to them to claim any 
enhanced compensation and that equally 
it is not opento the Court to enhance 
the compensation in exercise of its 
Powers on a reference under section 
18 of the Land Acquisition Act. Having 
regard to the facts of these cases as 
well as the legal position, this stand of 
the State is well-founded. Exhibit B-2 is 
a statement given by Karuppayeeammal, 
the claimant in O.P. No. 176 of 1966 
and the respondent in A.S. No. 197 of 
1969, before the Land Acquisition Officer 
on 24th July, 1964 agreeing to receive 
compensation at Rs. 400 acre. 
Exhibit B-3 dated 24th July, 1964 is 
a statement given by Janaki Ammal, 
claimant in OP. No. 181 of 1966 and 
respondent in A.S. No. 202 of 1969, before 
the Land Acquisition Officer agreeing 
to receive compensation at the rate of 
Rs, 400 per acre. Exhibit B4 dated 
24th July, 1964 isa similar statement 
give by the claimant in O.P. No. 182 of 
1966 and respondent in A.S. No. 203 of 
1969. Exhibit B-5 dated 24th July, 1954 
is a similar statement given by the 
claimant in O.P.No. 183 of 1966 and 
respondent in A.S. No. 204 of 1969. 
Exhibit B-6 dated 24th, July 1964 is a 
similar statement given by the claimant 
in O.P. No. 184 of 1966 and respondent 
in A.S. No. 205 of 1969 and Echibit 
B-7 dated 24th July, 1964 is a similar 
statement given by the claimant in 
O.P. No. 186 of 1966 and respondent in 
A.S. No. 206 of 1909. In the other four 
cases no such statement recorded from 
the claimants has been produced before 
the Court. On the other hand in the 
statements of the and Acquisition 
Officer made to the Court, it was 
expressly stated that in all these cases at 
the time of the award enquiry on 24th 
July, 1964, the interested persons had 
agreed tothe rate of Rs. 400 per acre 
vies the Land Acquisition Officer 
informed them of the above rate at 
which compensation was proposed to be 
paid to the landowners. Even in the 
awards passed by the Land Acquisition 
Officer, it is clearly and categorically 
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mentioned that the interested persons 
had agreed to therate of Rs. 400 per 
acre. Notwithstanding this, in the claim 
statements made by the claimants before 
the Court, they did not dispute the 
correctness of the statement contained in 
the awards as well as the statements for- 
warded by the Land Acquisition Officer 
tothe Court stating that the interested 
persons had agreed to receive compen- 
sation at the rate of Rs. eae acre. 
ove , the position ore the 
learn Principal Subordinate Judge was 
that in all these cases the claimants had 
agreed at the time of the award enquiry, 
to receive compensation at the rate of 
Rs. 400 per acre and therefore sec- 
tion 25 (1) of the Land Acquisition Act 
came into operation. 


According to that statutory provision, 
section 25 (1) ‘when the applicant 
made a claim to compensation, pursuant 
to any notice given under section 9, the 
amount awarded to him by the Court 
shall not exceed the amount so claimed or 
be less than the amount awarded by the 
Collector under section 11. Prima facie 
in view of this statutory provision, the 
learned Principal Subordinate Judge had 
no right to award compensation at the 
rate of Rs,5-50 per cent as against. Rs.4 
per cent fixed by the Land Acquisition 
Officer and agreed to by the claimants. 
However, Mr. P. Raghaviah, learned 
counsel for the respondents-claimants in 
these cases, put forward two contentions 
before me. Oncis that the said point 
was not argued before the learned Princi- 
eta Judge and it has not also 

taken in the grounds of appeals 
before this Court and that thereforo the 
appellant should not be allowed to raise 
the same at this stage. The second which 
is more or less a corollary to the first is 
that the failure on the part of the appel- 
lant to urge that point before the learned 
Principal Subordinate Judge must be 
taken to bea waiver on the part of the 
appellant to put forward such a claim. 
Iam unable to accept either of these 
contentions of the learned counsel for the 
respondents. A Bench of this Court m 
State of Madras v. Alameluthayammal and 
others 1 had occasion to consider this 


aeea 


Mad, 184: 82 L.W. 661 
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question and with reference to the lang- 
uage of section 23(1) of the Land Acquisi- 
tion Act, the Bench has pointed out that 
under sub-clause (1) of section 25 of the 
Act, the Court has no jurisdiction to 
award anything more than what has been 
claimed pursuant to any notification given 
under section 9 of the Act. Consequently, 
if the matter is one of jurisdiction, the fact 
that the appellant had not argued the 
point before the lower Court would not 
clothe the Court with the jurisdiction to 
do something which, it is prohibited from 
doing by the statutory provisions them- 
selves. As I have pointed out already, 
the factual basis was there before the 
Court and all that could be said was that 
the legal position based upon that factual 
position was not argued before the lower 
Court. Once it is held that the lower 
Court has no jurisdiction to enhance the 
compensation in view of the fact that the 
claimants themselves have agreed to recei- 
ve compensation at the rate of Rs. 4 per 
cent., the mere fact that that point was 
not argued specifically before the lower 
Court will not enable or empower the 
learned Principal Suborbinate Judge to 
enhance the compensation. 


4. Withregard to the second aspect, a 
Bench of the Punjab High Court in Punjab 
State v. M's. Lachhman Dass Mukand Lal, 
sons af L. Surjan Mal! observed: 


“The next question that requires to be 
settled is whether the objection on the 
basis of section 25 of the Act should be 
deemed to have been waived by the 
State and, therefore, the State is not 
entitled to raise this objection at this 
stage. Section 25 prescribed rules as 
to amount of compensation. I have 
already held that this provision is 
mandatory and there is no option 
left with the Court but to give 
effect to it. The provisions of sec- 
tion 25 really limit the jurisdiction 
of the Court in the matter of enhance- 
ment of compensation and thus there can 
be no question of waiver of these pro- 
visions, A Court cannot do what the 
statute expressly forbids. Neither by 
consent nor by waiver the mandatory 
provisions of the statute can be either 
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modified or waived. Therefore, in my 
view, no question o waiver can arise. 
It is a statutory duty which is cast on 
the Court and effect must be given to 
it.” 


QOMMISSIONER JU. 


Consequently, notwithstanding the fact 
that there was no specific contention ad- 
vanced before the trial Court, on tha 
basis of the factual position referred to 
above, the Court had no jurisdiction 
whatever to enhance the compensation 
from Rs. 4 per cent to Rs, 5-50 per cent. 


5. The second point raised in three of 
the appeals is about the value for the 
wells awarded by the learned Principal 
Subordinate Ju The learned Princi- 
pal Subordinate Judge has pointed out in 
paragraph 10 of his judgment that even 
the award proceedings clearly showed that 
the amounts referred to above had been 
spent for the digging of the wells in the 
respective survey numbers. Section Nos. 
129'3, 129'12 and 139/3. The awards 
themselves showed that the amounts in 
question were borrowed by the respective 
claimants from the ent under 
the New Well Subsidy Scheme. Ifso, the 
inference is irresistible that the said 
amounts borrowed by the respective clai- 
mants from the Government under the 
New Well Subsidy Scheme were spent by 
them in digging the wells and that con- 
sequently they were entitled at least to 
the said amounts by way of compensation, 
Therefore, the award of the amounts 
referred to above for the wells involved 
inthe three appeals, namely, A.S. Nos, 
200, 203 and 205 of 1969 cannot be chal- 
lenged. 


6. The result is, A.S. Nos. 200 203, and 
205 of 1969 are allowed in part and the 
other ap , namely, A.S. Nos. 197 to 
199, 201, 202, 204 and 206 of 1969 are 
allowed in full and the enhancement of 
compensation ordered by the learned Sub- 
ordinate Judge from Rs. 4 cent to 
Rs. 5-50 per cent is set aside and the 
value fixed by the Land Acquisition 
Officer will stand restored The award 
of compensation for the wells involved in 
A.S. Nos. 200, 203 and 205 of 1969 will 
stand, There will be no order as to costs, 
in any of the appeals. 


S.J. Order accordingly, 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS, 


(Appellate Jurisdiction.) 


PRESENT :— P.S. Kailasam and A. Varada- 
rajan, FF. 


Commissioner, Pattukottai Munici- 
pality, Thanjavar District 
Appellant® 


v. 


Chandrasekaran (Minor), represent- 
ed by his guardian and father 
Natanam Chettiar Respondent, 
Tamil Nadu District Municipalities Act 
(V of 1920), section 216 (3) —Kottai 
poramboke—Construction of building—Order 
by Municipality to demolish the building 
—Validit. 


A building was constructed on kottai 
poramboke within the municipal] limits 
of Pattukottai village. Before sanction 
of the plan by the municipal authority 
the building was constructed. Therefore 
a notice was served on the owner by the 


- municipality to demolish the unauthoris- 


ed construction. On the question of the 
validity of this order. 


Held, the only contravention is that the 
building is put up on poramboke. As 
the building rules have not been con- 
travened in the instant case, the munici- 
pality need not direct demolition of the 
building as on the facts that step is not 
called for. [Paras. 14 and 15.} 


It will be open to the Government which 
will be the affected party to take such 
steps as are open to it to redress their 
grievances, if any. [Para. 15.) 


Cases referred to :— 


Mayandi v, Madura Municipality, I.L,R. 
(1941) Mad. 406: (1940) 2 MLL.J. 
1032: A.ILR. (1941) Mad. 259: Kakinada 
Municipality v. Satyaanarayana, (1955) An. 
W.R. 384; Kallianikutty Amma v. State 
of Kerala, A.LR. 1958 Ker. 279, 


Appeal under clause 15 of the Letters 
Patent against the Order of the Honour- 





W.A. No, 311 of 1972; W. P. No. 148 of 1979. 
31st January, 1975, 


252 


able Mr. Justice Ramaprasada Rao, dated 
$rd April, 1972 and made in the exercise 
of the Special Original Jurisdiction of 
the High Court in Writ Petition No. 148 
of 1972 presented under Article 226 of 
the Constitution of India to issue a writ 
of mandamus directing the respondents 
.to forbear from demolishing the peti- 
tioner’s building in section No. 68/A-5 
of Pattukottai village or in any way 
interfering with the petitioners enjoy- 
ment of the same. 


G. Ramaswami, for R. Balasubramanian for 
the Appellant. 


K. Alagirswami, for the Respondent. 
‘The Order of the Court was delivered by 


Kailasam, J:—This appeal is preferred 
by the Commissioner of Pattukottai 
municipality against the judgment of 
Ramaprasada Rao, J.,in Writ Petition 
No. 148 of 1972. The writ petition 
was fled by minor Chandrasekaran 
represented by his father and guardian 
Natanam Chettiar for the issue of. a writ 
in the nature of mandamus or any other 
appropriate writ directing the respondent- 
municipality to forbear from demolish- 
ing the petitioner’s building in Section 
No. 68/A-5 of Pattukottai village. 


a. The respondent herein commenced 
putting up a construction in Section 
No. 68/A-5 within the municipal limits of 
Pauttkottai village. On the 4th of Decem- 
ber, 1970 he applied to the municipality 
for permission to put up a godown over 
the land and submitted building plans 
for the purpose. Before sanction of the 
plan, the respondent started construction 
on the 4th of December, 1970 and a 
door frame on the site was fixed on 15th 
of December, 1970. As the respondent had 
commenced building without getting a 
sanction, a notice under section 216 (1) 
(i) (a) of the Tamil Nadu District 
Municipalities Act dated 19th December, 
1970 was served on him calling on him 
to demolish the unauthorised construc- 
tion. This notice was acknowledged by 
him on 22nd December, 1970. On 3rd 
December, 1971 the first plan submitted 
for consideration was rejected on the 
ground that there was a violation of a 
specific building requisition. The respon- 
dent applied for a second time for appro- 
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val of the site and for further construc- 
tion and forwarded fresh plans. The 
second application was made on Sth 
April, 1971. On 2lst April, 1971 the 

rovisional order issued under section 
216 (1) (i) (a) of the Act calling upon 
the respondent to demolish the construc- 
tion was confirmed under section 216 
(3). The second plan submitted by the 
respondent on 5th April, 1971 was also 
rejected on the ground that the respon- 
dent proceeded to construct without per- 
mission and he did not obey the provi- 
sional order made under section 216 (1) 
(i) (a) of the Act, The rejection of the 
first plan was acknowledged by the 
respondent on 24th April, 1971. The 
respondent filed a third plan for sanc- 
tion of the building plan and approval 
of the site and furnished fresh plans on 
27th April, 1971, but the third plan was 
returned on 30th April, 1971 on the 
ground that the building would be an 
encroachment upon the Government 
land. 


4, Itis notin dispute that the site in 
which the building was sought to be 
built was kottai poramboke and is 
Government land. Proceeding for non- 
compliance with the direction of the 
municipality was taken and the provi- 
sional order under section 216{1) was 
confirmed under section 216(3) of the 
Act. The respondent was then prosecut- 


ed before the Special First Class 
Magistrate, Pattukottai, for an offence 


under section 216(1), (2) and (3) and 
section 317 of the Act and the case is 
pending. An appeal was filed by the 
respondent but no order was passed by 
the municipal council. In the writ 
petition the respondent contended that 
after the municipality initiated the cri- 
minal proceeding as contemplated under 
the Act, the municipality is not entitled 
to pull down the building as it had no 
by itself. 
According to the respondent the only 
course open to the municipality for the 
non-compliance of the direction under 
section 216 is to prosecute for an offence 
under section 317. 


4. Before the learned Judge and before 
us it was contended that a direction 
under section 216(1) to (3) to demolish an 
unauthorised construction, if not complied 


1] 


with can only be dealt with as an offence 
punishable under section 317 and the 
municipality cannoton its own force dem- 
olish the unauthorised construction. The 
learned Judge held that the municipality 
had the power to prosecute a delinquent 
person but had no power to enforce the 
demolition of that building because they 


did not sanction the plan and in the, 


particular case they could not sanction 
the plan as the building was sought to 
to be put up in a kottai poramboke. 
The learned Judge was also of the view 
that it the municipality intended to 
demolish a construction put up within 
its precincts then it should initially possess 
the authority to permit such a construc- 
tion or in the alternative be of the view 
that the construction is not in accordance 
with the content of the permission grant- 
ed by it to build and if it has no power to 
give such permission to construct then it 
follows that it has equally no power to 
direct a demolition of such a structure 
unless the Act specially empowers it to 
do so. The learned Judge further 
observed that as the land in which the 
building was put up is kottai poramboke, 
it is not for the municipality to feel 
aggrieved about it whatever rights 
the Government may have as against 
the encroacher and the municipality 
cannot take proceedings, 


= 


5. Chapter X ofthe Act deals with 
building regulations and sections’ 197 to 
206 deal with buildings other than huts. 
Section 97 provides that ifany person 
intends to construct or reconstruct a 
building other than a hut, he shall send 
to the executive authority an application 
in writing for the approval of the site, 
together with a site plan of the land and 
an application in writing for permission 
to execute the work together with a 
ground-plan, elevations and sections of 
the building and a specification of the 
work. Section 199 provides that the 
construction or reconstruction of a build- 
ing shall not be begun unless and until 
the executive authority has granted 

rmission for the execution of the work. 

ction 216 confers powers on the 
executive authority to take certain action 
if the construction or reconstruction of 
the building had been commenced with- 
out obtaining the permission or carried 


out or completed contrary to the permis- 
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sion granted or any alternative made 
contrary to the notice issued. He, the 
authority may make a provisional order 
requiring the owner or the builder to 
demolish the work done in order to 
bring the construction work in conformity 
with the Act, bye-laws or rules. Section 
216 (2) requires the executive authority 
to serve a copy of the provisional order 
made under sub-section (1) on the owner 
of the building together with a notice 
requiring him to show cause within a 
reasonable time to be named in such 
notice why the order should not be 
confirmed. Under sub-section (3) if the 
owner fails to show cause to the satis- 
faction of the executive authority, the 
executive authority may confirm the 
order with any modification he may think 
fit to make, and such order shall then 
be binding on the owner. This section, 
as is seen, enables the executive authority 
to require the owner to demolish the 
work done. 


6. Section 317 of the Act enables the 
executive authority to take action against 
a person who had failed to obey the 
direction given to him under section 216 
and prosecute him. The person who 
failed to obey may be fined by the 
criminal Court up toa sumof Rs. 500 
in the case of a building as also a sum 
of Rs. 100 for each day during which 
the offence is proved to have 
continued after the first day. Thus in 
addition to action taken under section 
216 by passing an order directing the 
owner to demolish the work done, 
criminal prosecution can alsobe taken. 


7 Section 339 which comes under Chapter 
XVI and relates to power to enforce 
licensing , provisions, orders, etc. and 
sub-section (1). provides that whenever 
by any notice, requisition or order under 
this’ Act, or under any rule, by-law or 
regulation made under it, any person 
is required to ‘execute any work or to 
take any measures or do anything a 
reasonable time shall be named in such 
notice, requisition or order within which 
the work shall be executed, the measures 
taken, or the thing done. Under sub- 
section (2), ifsuch notice, requisition, 
or order is not complied with within the 
time sonamed the executive authority 
may cause such work to be executed or 
may take any measures ordo anything 
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which may, in his opinion, be ne-essary 
for giving due efffect to the notice, 
requisition or order as aforesaid. 


8. Section 339 is a general provision 
which refers to any notice that may be 
given under the Act or any rule, by-law 
or regulation to execute any work or to 
take any measures or do anything 
within a reasonable time to be named 
in such notice. If such notice, requisition 
or order is not complied within the time 
so named, the executive authority may 
cause such work to be executed or may 
take any measures or do anything which 
may, in his opinion, be necessary for 
giving due effect to the notice, requisi- 
tion or order as aforesaid. Section 339 (2) 
confers the power on the executive 
authority to cause such work to be 
executed or to take measures or do any- 
thing which may, in his opinion, be 
necessary for giving due effect to the 
notice, etc, 


9. Under section 339 a notice and 
order under the Act was given and 
reasonable time was also given requiring 
the respondent to enable himto carry 
out the work. The provision of section 
$39 has been satisfied; and under section 
$39 (2) the executive authorities have 
the right to cause such work to be 
executed or to take any measuresor do 
anything which may, in their opinon, be 
necessary for giving due effect to 
the notice. The attack of the learned 
counsel for the respondent against the 
legality of the order is that the rules 
relating to building are found under 
section 216 which are special provisions 
and as the special provisions always 
override the general provisions resort 
could not be made to the general pro- 
visions when there are special provisions 
in regard to a matter. This contention 
overlooks the fact that while section 
216 provides fora provisional order 
requiring the owner to demolish the 
work done followed by a final order 
confirming the provisional order, section 
339 provides steps to be taken when the 
owner does not comply with the notice. 
When the owner neglects to obey the order 
under section 216 (3) there could be no 
further obstruction to the executive 
authority for taking action under section 
339. Section 317 relates to prosecution 
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for failure to comply with the order 
under section 216. But that does not 
in any way affect the right of the 
executive authority to take action under 
section 339 (2). 


xo. The learned counsel for the respon- 
dent relied on a decision of the Bench of 
this Court in Mayandi v. Madura Munci- 
pality1, The facts of the case are that 
the owner applied to the municipality 
for sanction on 25th June, 1931 to erect 
a building and on 17th July, 1931 the 
Sanitary Inspector reported no objection 
tothe erection of the building, but without 
waiting for the sanction of the executive 
engineer, the appellant-owner commenced 
the building and completed the work. 
On 20th July, 1931 the executive authority 
called upon the appellant to submit a 
a plan of the lay-out of the whole survey 
number, This requirement was, however, 
not complied with until 9th May, 1932. 
After the executive engineer had on 20th 
July, 1931 called for a plan of the lay-out 
of the whole survey number, no further 
communication was addressed to the 
appellant until 5th May, 1932, when the 
Special Officer issued a notice purporting 
to be pursuant to sections 338 and 339, 
by which he required the appellant to 
demolish his building within four days 
on the ground that it had been erected 
without municipal licence. On 7th June, 
1932 the Special Officer sent men to the 
site for the purpose of demolishing the 
building and this work was carried out 
in the presence of officials of the munici- 
pality. On the facts the Bench after con- 
sidering the provisions of section 216(1), 
(2) and (3) held that an order passed 
under section 216(3) would be binding on 
the owner, for if an order under sub- 
section (3} becomes effective, it can be 
enforced by virtue of the provisions of 
section 339. The learned counsel for the 
respondent relied on the following passage 
in the aforesaid Bench decision which runs 
as follows: 


“The Act does not direct any special 
procedure to be followed for remedying 
breaches of the law with regard to- 
licences, permissions, registrations, apart 
from that to be found in the chapter 





1. LL.R. 1941 Mad. 406: (1940) 2 M.LJ. 
1032: A-ILR. 1941 Mad. 259. 
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relating to building regulations. There- 
fore, except in the case of buildings, 
direct action may be taken under sec- 
tions 338 and 339.” 


We do not find that this passage, in any 
way, helps the respondent for what is 
stated is that except in the case of build- 
ings, direct action may be taken under 
section 339; but in the case of buildings, 
action should be taken under section 216 
before proceedings were taken under sec- 
tion 389. This is made specific by the 
observation, “if an order under sub- 
section (3) becomes effective, it can be 
enforced by virtue of the provisions of 
section 339. This decision therefore not 
only does not support the respondent's 
contention but clearly negatives his con- 
tention. 


xx. The learned counsel for the respon- 
dent also relied on the decision of the 
Andhra Pradesh High Court in Kakinada 
Municipality v. Satyanarayana !. In that 
case the ‘‘ourt held that the provisions of 
section 216 do not enable the municipa- 
lity to direct demolition of a building 
merely because the building ultimately 
erected is not in accordance with the ap- 

ved plan. It held that it ıs necessary 
Pe the municipality, and if the matter 
comes to the Court—for the Court, to 
satisfy itself whether the building is not 
in conformity with the Act, by-laws, rules, 
direction or requisition as aforesaid. These 
observations do not help the respondent, 
for the decision was based on the facts of 
that case, 


xa. In Kallianikutty Amma v. State of Kerala? 
the Court held that Chapter X of the 
Act contains what are called building re- 
gulations and so long as that Chapter con- 
tains provisions as to how contraventions 
thereof should be dealt with, the munici- 
pality cannot have recourse to the general 
provisions in section 338 for such contra- 
ventions. In coming tothe conclusion 
the learned Judge relied on the decision 
of the Bench of this Court (already referred 
to) in Mayandi Chettiar v. Madura Munici- 
pality® but the passage which we have 





1. (1955) 1 An.W.R, 384. 

2. (1958) M.L.J. Gri. 153: 1958 K.L.T. 116: 
ALR. 1958 Ker. 279, 

3. (1940) 2 M.L.J.1032: A.LR. 1941. Mad. 259, 
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underlined, namely, that proceedings 
under section 339 can be taken after 
action was taken under section 216(1) to 
(3) has not been noticed by the Jearned 
Judge. We therefore find that the three 
decisions cited by the learned counsel for 
the respondent do not support his con- 
tention. 


x3. It was next urged that when several 
persons are allowed to put up buildings 
in kottai poramboke. the respondent was 
denied permission. The respondent has 
alleged in para. 6 of his affidavit that 
the municipality had declined to grant 
him permission while various owners 
were given permission to build about 40 
houses in S. No. 68'A-5. This allegation 
was denied in the counter-affidavit. But 
in the reply affidavit the respondent 
had given particulars about 40 houses; 
but as the municipality had no oppor- 
tunity to deny the specific allegations, 
nothing was done further, On the 
allegations on record we are unable to 
say that the respondent was discriminated 


against. 


14. We feel therefore that under section 
339 the executive authority have the 
right to cause such work to be executed 
or to take any measures or do anything 
which may, in their opinion, be necessary 
for giving due effect to the notice. 
Having found so, we asked the learned 
counsel for the municipality to inform 
us whether the building rules had in 
any way been contravened. The learned 
counsel informed us that the building 
rules had not been contravened. The 
only contravention is that that the 
building is put upon a poramboke. As 
the building rules have not been 
contravened, we do not think we would 
be justified in interfering with th 
order of the learned Judge to enabl 
the municipality to demolish the building. 


15. In the circumstances, while setting 
out the position of law so far as the 
powers of the municipality are concerned, 
we refrain from reversing the order of 
the learned Judge granting a writ direct- 
ing the municipality to refrain from 
demolishing the building. We feel on th 

facts of the case it is not necessary tha 
the relief prayed for by the municipali 

should be granted. The only objectio: 
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is that the building is on a poramboke. 
It will be open to the Government 
which will be the affected party to take 
such steps as are open to it to redress 
their grievances, ifany. The prosecution 
that is filed by the municipality will 
go on and will be disposed of according 


to law. With these observations, we 
dismiss the writ appeal. There will be 
no order as to costs. 

S.J. Appeal dismissed. 


IN THE HIGH COURT OF 
JUDICATURE AT MADRAS. 


PREsENT:—B.S. Somasundaram, F. 


Superintendent Engineer, Erode Elec- 
tricity System, Erode Petitioner in Crl. 
R.C. Nos. 493 of 1972 
and 169 of 1973 

(Accused )* 


D. 


Executive Officer, Town Panchayat, 
Bhavani . Respondent in Crl. 
R.C. No. 493 of 

1972 ‘Gom- 

plainant). 
Commissioner, Erode Municipality, 
Erode .. Respondent in Orl. 
R.C. No. 169 of 1973. 

(Complainant), 

The Madras State Electricity Board, 
represented hy the Superintending 
Engineer, Pykara Electricity System, 
Coimbatore .. Petitionerin C.R.P. 
No. 2637 of 1972 

(Defendant). 


D. 
The Executive Officer, Sulur Town 


Panckayat, Pallacam Taluk, 
Coimbatore District Respondent in 


do. Plaintiff). 


Tamil Nadu District Municipalities Act 
(VI of 1920), sections 93, 95 and rule 30 in 
Schedule IV—Tamil Nadu Panchayat Act 
(XXXV of 1958), section 121—Payment of 
profession tax— Madras State Electricity system 
—Whether liable to pay profession tax—-T amil 
Nadu General Clauses Act (X of 1897), 
section 3 (22)—Person—Definition of. 


Section 3 (22) of the Tamil Nadu 
General Clauses Act defines a “person” 
*Gr.R C. Nos. 493 of 1972 and 169 of 1973; O.R.P, 
Nos. 478 of 1972 and 165 of 1973 and O.R.P. No, 
2637 of 1972. 22nd July, 1974. 
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as including any company or association 
of individuals, whether incorporated or 
not. Therefore the Madras Electricity 

tem will come under the definition 
of “person” in the General Clauses Act, 
and it is, therefore, clear that the 
electricity system is liable to pay pro- 
fession tax as assessee in every one of 
its centres or branches situate in 
municipalities or panchayats, where it 
transacts business ina concerped half- 
year. [Para. 1.] 


Cases referred do :— 


Madras State Electricity Board v. Gobichetti- 
palayam Municipality, (1968) 2 M.L.J. 
214. 


Grl. R.C. No. 493 of 1972 and 196 of 1973:— 


Petitions under sections 435 and 439 of 
the Code of Criminal Procedure, 1598, 
raying the High Court to revise the 
udgments of the .1) Court of the Sub- 
Divisional Judicial Magistrate, Erode, 
dated 9th February, 1972 and passed in 
C.A. No. 6 of 1972 (G.C. No. 2590 of 
1971 onthe file of the Court of the 
Judicial Sub-Magistrate, Bhavani) (in 
Cri. R.C. No. 493 of 1972) and (2) of the 
Court of the Honorary Special First 
Class Magistrate, Erode, dated 23rd 
March, 1972 and made in §.T.R. No. 
191 of 1972 (in Crl. R.G. No. 169 of 
1973). 


C.R.P. No. 2637 of 1972:— 


Petition under section 25 of the Pro- 
vincial Small Causes Court Act praying 
the High Court to revise the decree of the 
Court ofthe District Munsif, Tiruppur, 
dated 22nd June, 1972 and passed in 
S.C.S. No. 173 of 1972. 


R. Veeramani, for Petitioner. 


N. Sivamani, for the Respondent in 
Crl. R.C. No. 493 of 1972. 


K. Alagiriswamy, for Respondent in Crl. 
R.C. No. 169 of 1973, and in G.R.P. 
No. 2637 of 1972. 


The Public Prosecutor No. 4 for State, in 
both Cri. R.G. Petitions. 


The Court made the following 


ORDER :—The question that arises in 
all these petitions is whether the Madras 
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State Electricity Board, a statutory body, 
transacting the business of the supply 
of electricity to consumers in many 
municipalities and panchayats of the 
State is liable to pay profession tax. 
The Courts below have held that it is 
liable. Section 93 of the Tamil Nadu 
District Municipalities Act, 1920, enables 
the Municipal Council to determine 
by a resolution the payment of profession 
tax by every company and person trans- 
acting business within its limits for more 
than 60 days in any half year. Section 
95 of the Act provides for the service 
of notice on such company or person 
and this notice should give them 15 
days time for payment. Rule 30 in 
Schedule IV states that if the amount 
that is demanded by notice is not paid 
within the time prescribed, the executive 
authority may recover the amount by 
distraint. If such distraint is not 
practicable, the authority may resort to 
a prosecution. Rule 36 provides for 
the punishment. Similarly, section 121 
of the Tamil Nadu Panchayats Act 
provides for the levy of pro- 
fession tax. Section 161 of the said 
Act provides for penalty for failure to 
comply with a demand notice. There 
is no definition of the word “person” 
either in the Tamil Nadu District Munici- 
ae Act or in the Tamil Nadu 
anchayats Act. Sub-section (22) of 
ection 3 of the Tamil Nadu General 
Clauses Act defines a “person” as 
including any company or association 
of individuals, whether incorporated 
r not. Therefore, the Madras Electri- 
city System will come under the 
definition of ‘person’ in the General 
Clauses Act, and it is therefore clear 
that the said Electricity System is 
liable to pay profession tax as assessee 
in every one of its centres or branches 
situate in municipalities or panchayats, 
where it transacts business in a concerned 
half year. Iam in complete agreement 
‘with the views expressed by Ananta- 
narayanan C.J., in Madras State Electri- 
city Board v. Gobichettypalayam Munici- 
faltty! The Courts below have directed 
the Electricity system to pay the profes- 
sion tax, 


2. In the two Criminal Revision Cases, 
the Superintending Engineer, Erode 


1. (1968) 2 M.LJ. 214. 
33 
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Electricity System has been sentenced 
to pay a fine. Considering the circum- 
stances of the case, while confirming 
the convictions, I set aside the sentence 
of fine imposed in both the cases and 
admonish the petitioner under section 
3 of the Probation of Offenders Act. 
If the fine amount had already been 
paid, it shall be refunded to the 
petitioner. The order directing the 
petitioner to pay the postal charges 
is also set aside. The Civil Revision 
Petition is dismissed. The parties will 
bear their own costs throughout, It the 
profession tax is in arrears, the petitioner 
shall pay the same within two months 
from to-day. 


R.S. Order accordingly. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present .—M.M. Ismail, 7. 


M's. Bright Brothers (Private) Limit- 
ed, Bombay Appellant* 


v. 
J.K. Sayani Respondent. 


Indian Gontract Act (IX of 1872), section 
206—Termination of Agency—Suit for com- 
pensation—Agency agreement not for specifled 
period—Notice of termination whether necessary 
—Interpretation of statutes—Scope of section. 
206 “Such revocation or renunciation”? in 
section 206—Refers to section 205. 


The requirement of reasonable notice of 
revocation or renunciation contemplated. 
by section 206 (of the Indian Contract 
Act) is applicable only to the “previous 
revocation and renunciation” dealt with 
by section 205, that is, it is applicable 
only to agencies in which the parties 
have contracted either expressly or by 
necessary inplication that the agency 
should continue for a particular period 
of time. [Para. 20.] 


Itis one of the cardinal principles of 
interpretation that no word used by the 
legislature in a statute should be ignored 
or should be held to be meaningless, 
a a a a 
*A.No. 872 of 1970, 2nd January, 1975. 
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superfluous or otiose, unless the Court is 
driven to such a conclusion, having regard 
to the scheme, object and other relevant 
circumstances of the statutory provision. 
If there is nothing to modify or qualify a 
language which a statute contains, it 
must be construed in the ordinary, and 
natural meaning of the words it contains. 

[Para. 13.} 


The expression, “such revocation or 
renunciation” occurring in section 206 
will refer only to the “revocation and 
renunciation” dealt with in section 205. 

[Para. 12.] 


Cases referred to:— 


Levy v. Goldhill, (1917) 2 Ch. 297, Ex- 
parte George Staplyton Barmos, (1896) A.C. 
146; Commr. of Income-tax Punjab, Himachal 
Pradesh and Bilaspur, Simla v. Jagan Nath 
Mahkeshwary, (1957) 32 L.T.R. 418 at 431: 
A.LR. 1957 Punj 226; Llanelly Railway 
and Book Company v. London and North- 
Western Railway Company, (1873) 8 Ch. A. 
942 at 949-950; Inre Shaw Wallace and 
Company A.I.R. 1931 Cal. 676; Martin- 
Baker Aireraft Company Limited and 
another v. Canadian Flight Equipment Limited, 
(1955) 2 Al. E.R. 722 at 735. 


Appeal against the decree of the City 
Civil Court (Principal Judge), Madras, in 
O.S. No 4905 of 1968. 


V.E.T. Chari, for for 


Appellant. 
K.N. Balasubramaniam, for Respondent. 
The Court delivered the following 


Jovoment:—The defendants in O.S. 
No. 4905 of 1968 on the file of the City 
Civil Court, Madras, are the appellants 
herein, Since the appeal was argued 
before me within a very narrow compass, 
it is unnecessary to refer to the facts of 
this case in great detail. The respon- 
dent is a wholesale dealer in plastic 
goods doing business at Madras, while 
the appellants herein are manufacturers 
of plastic goods, having their office and 
business premises at Bombay. In or 
about 1952 there was an arrangement 
between the appellants and the respon- 
dent under which the respondent became 
the sole selling agent of the appellants 


V. Srinivasan, 
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with regard to specified areas. The terms 
of that arrangement admittedly had not 
been reduced to writing. The respondent 
had been purchasing the goods of the 
appellants as well as booking orders for 
the sale of the appellants’ goods and 
forwarding those orders to the appellants 
for being executed. A commission of 6} 
per cent. was being paid by the appel- 
lants to the respondent in respect of the 
orders so executed as well as on the goods 
supplied by the appellants to the respon- 
dent directly. An extra commission of 
1} per cent. and concession regarding 
Central sales tax were also given to the 
respondent by the appellants. This 
arrangement which was in force from 
1952 onwards was modified by a letter 
dated 27th February, 1964 written by 
the appellants to the respondent herein, 
marked as Exhibit A-44. Under this 
arrangement, the nature of the relation- 
ship between the parties was not altered, 
but only the remuneration received by 
the respondent by way of commission 
was changed. Under the revised terms, the 
respondent was to get only 6-1'4 per cent. 
towards commission on all orders either 
booked in the name of the respondent 
or booked in the name of third parties 
and no additional commission or rebate 
regarding Central sales tax was payable 
to the respondent. However, a com- 
mission called, “Target Commission’ of 
1} per cent. was to be paid by the 
appellants to the respondent, if the 
annual turnover exceeded a particular 
limit. ‘This agency of the respondent 
was terminated by a letter dated 28'30th 
September, 1964 marked as Exhibit 
B-56. Itis therefore the respondent 
instituted the present suit for recovery 
of a sum of Rs. 50,000 from the appel- 
lants herein. The said sum of Rs. 50,000 
included the amounts claimed by the 
respondent under three heads. One was 
that the respondent was entitled to a 
reasonable notice before his agency was 
terminated, that that reasonable notice 
would be a notice of 12 months, that 
the ndent was earning a commis- 
sion of Rs. 4,000 per month and that 
therefore the amount to which he would 
be entitled for the said notice period 
would be Rs. 48,000. The second was 
that he was entitled to a commission of 
Rs. 12,000 on the actual orders booked 
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by him before the termination of his 
agency which were subsequently execut- 

some of them directly and some of 
them after having been re-booked in the 
name of the new agent appointed in 
the place of the respondent. The third 
was that the respondent was entitled to 
‘compensation for the loss suffered by 
him in payment of salary, etc., to the 
staff employed by him in connection 
with the agency business. Thus, the 
total of these three sums came to 
Rs. 75,000. The respondent admitted that 
as on the date of termination of the 
agency, he owed a sum of Rs. 13,432-41 
to the appellants. Deducting the said 
sum of Rs 1,34,432-41 from the sum of 
Rs. 75,000 the balance came to Rs. 
61,567-59 However, the respondent 
restricted his claim in the suit to a 
round figure of Rs, 50,000. 


M/8 BRIGHT BROTHERS J, J.K. 


a. Theappellants contested the claim of 
the respondent in this behalf. They 
contended that the respondent was not 
their agent and that he was only a 
stockist for their goods; they also denied 
that there was any need to give any 
notice before terminating the relation- 
ship that existed between the parties. 
There were certain other defences also 
put forward by the appellants as reflected 
in the following issues framed by the 
trial Court : 


(1) Whether the plaintiff is the sole 
selling agent for the plastic goods 
manufactured by the defendants for 
the States of Tami] Nadu and Andhra 
Pradesh or whether he was only a 
stockist ? 


(2) What were the terms and conditions 
of the jwal relationship between the 
plaintiff and the defendants ? 


(3) Whether the termination of the 
agency of the plaintiff by the defen- 
dants is valid and binding? 


(4) Whether the settlement pleaded by 
the defendants in paragraphs 13, 14 
and 15 of the written statement is true 
= valid and binding on the plain- 
iff? 


5) Is the termination was (sic) in 
reach of the contract and the settle- 
ment pleaded is not true and valid? 
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(6) To what relief is the plaintiff 
entitled? 


3. The learned Principal Judge, City 
Civil Court, Madras, by his judgment 
and decree dated 26th March, 1970 
came to the conclusion that the relation- 
ship of principal and agent existed 
between the appellants and the respon- 
dent, that the respondent was acting as 
the agent of the appellants as far as 
Madras State was concerned and that 
he was the sole selling agent of the 
appellants’ goods in that area. He 
further held that there was no express 
understanding between the parties that 
the respondent should not deal in the 
goods of other manufacturers, that there 
was no express understanding to the 
contra either and that therefore tbe fact 
that the respondent sold the goods of 
other manufacturers would not consti- 
tute a misconduct on his part so as to 
entitle the appellants herein to terminate 
the agency of the respondent without 
giving a reasonable notice. Tho learned 
trial Judge also recorded a finding that 
there was no settlement as pleaded by 
the appellants herein. Finally he came 
to the conclusion that under section 206 
of the Indian Contract Act, 1872, the 
respondent was entitled to a reasonable 
notice, that that reasonable notice, having 
regard to the circumstances of the case, 
will be one of four months and that in 
this case admittedly there being no such 
notice, the respondent was entitled to 
the commission for the notice period, 
which was determined the learned 
trial Judge at Rs.16,000 at the rate of 
Rs. 4,000 per month. With regard to 
the claim of the respondent that he was 
entitled toa commission of Rs. 12,000 
on the orders booked by him prior to the 
termination of the agency, but executed 
later, the learned trial Judge fixed the 
amount at Rs. 6,250. He rejected the 
claim of the respondent for a sum of 
Rs. 15,000 referred to already. In the 
result, he came to the conclusion that 
the respondent was entitled to a sum of 
Rs. 16,000 plus Rs. 6,250 totalling Rs. 
22,250 from the appellants herein. Deduct- 
ing therefrom a sum of Rs. 13,432.41 
which admittedly the respondent owed 
to the appellants herein, the learned 
trial Judge passed a decree fora sum of 
Rs. 8,817-59 in favour of the respondent 
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in the present suit. It is against this 
judgment and decree that the present 
appeal has been filed by the defendants 
in the suit. 


4. Mr. V.K. Thiruvenkatachari appearing 
for the appellants did not seriously chal- 
lenge the finding of the learned trial 
Judge that the respondent would be 
entitled toa sum of Rs. 6,250-by way of 
commission on the orders booked by him 
prior to the termination of the agency 
but executed later. However, he conten- 
ded that the conclusion of the learned 
trial Judge that the respondent was 
entitled to a reasonable notice before 
termination of the agency is erroeous 
and that therefore the award of Rs, 16,000 
by way of damages for the termination of 
agency without notice is unsustainable, 
and if that conclusion of the learned 
trial Judge is set aside, the result would 
be that the appellants would be liable 
to pay a sum of Rs. 6,250 to the res- 
ndent and the respondent would be 
iabie to paya sum of Rs. 13,432-41 to 
the appellants with the result no decree 
could be passed in favour of the res- 
pondent herein for any amount in the 
present suit, Consquently, the only ques- 
tion for consideration before me in the 
appeal, is whether the respondent was 
entitled to a reasonable notice before 
termination of his agency as held by the 
learned trial Judge. 


5. The argument on behalf of the 
appellants in this behalf is two fold. One 
is that the respondent was merely a 
selling agent for the appellants herein 
and that such a selling agency can be 
terminated summarily without any notice. 
In support of this contention, reliance 
was placed on the following statement 
found in paragraph 678 of Halsbury’s 
Laws of England, Fourth Edition, 
Volume I (Pages 527-528). 


“In the case of an agent whois a 
mere commission agent with no obli- 
gation to seek orders for the principal 
and who is in no other sense ‘ em- 
ployed’ by the principal, the agency 
may be terminated summarily.” 


The above statement of law in Halsbury’s 
Laws of England is based upon 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


certain decisions which included Ley v. 
Goldhill.1 However, it is unnecessary 
to consider this contention for the 
reason that itdoes not appear to have 
been put forward in that form before 
the trial Court. On the other hand, the: 
learned trial Judge in paragraph 14 of 
his judgment points out that in para- 
graph 6 of the written statement filed by 
the appellants herein it was stated that the 
relationship between the respondent and 
the appellants was that of principal to 
principal in respect of goods purchased 
by bim from the appellants and del credere 
agent in respect of orders placed by him 
on behalf of other dealers. Whether the 
above statement of law contained in the 
Halsbury’s Laws of England will apply 
even to a case of a del credere agent is not 
clear. In any event, since I am accepting 
the other argument advanced on behalf 
of the appellants, it is unnecessary to- 
pursue this contention further. 


6. The other ground which is subs- 
tantial is that under the provisions of the 
Indian Contract Act, 1872, hereinafter 
referred to as the Act, the respondent 
herein was not entitled to a resonable 
notice, as held by the learned trial Judge 
and section 206 of the Act on which reli-- 
ance has been placed by the learned trial 
Judge does not apply to a case like the 
present one, where no period for agency 
has been agreed to between the parties. 
either expressly or by necessary impli- 
cation and it is this contention which 
I am considering in this appeal. 


7, Chapter X of the Act deals with 
agency and contains sections 182 to 238 

Ten sections commencing from sections 
201 to 210 fall under a sub-heading: Re- 
vocation o authority.” As will be clear 
from the discussion that follows, even the 
expressicn, “ Revocation of authority” 
may not be appropriate and the appro- 
priate sub-heading could be only ‘Ter- 
mination of authority” or ‘Termination 
of agency”, because revocation is only 
one mode of terminating an agency. 
Section 201 deals with the methods in 
which an agency can be terminated. 
It says that an agency can be terminated. 
by the principal revoking his authority; 
or by the agent renouncing the business: 





1. (1917) 2 Gh, 297. 
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‘of the agency; or by the business of the 
agency being completed; or by either the 
principal or agent dying or becoming of 
unsound mind; or by the principal being 
adjudicated an insolvent under the provi- 
sions of any Act for the time being 
in force for the relief of insolvent- 
‘debtors Having enumerated various 
methods by which an agency can 
be terminated, section 202 deals with a 
specific case of what is generally called, 
“fan agency coupled with interest.” 
According to that section, where the agent 
has himself an interest in the property 
which forms the subject-matter of the 
agency, the agency cannot, in the absence 
of an express contract,’ be terminated to 
the prejudice of such interest. Section 
203 provides that the principal may, 
save as is otherwise provided by the last 
preceding section, revoke the authority 
given to his agent at any time before the 
authority has been exercised so as to 
bind the principal. Thus, it will be seen 
that sections 202 deals with the termi- 
nation of an agency coupled with interest, 
that is, it is not confined to any parti- 
‘cular mode of termination, but to all 
‘methods of termination On_ the other 
hand, section 203 deals with revocation 
only and provides that the principal is 
entitled to revoke the authority given to 
his agent at any time before the autho- 
tity has been exercised so as to bind the 
principal. But this right of the principal 
is subject to section 202. Section 204 
again deals with the revocation of the 
authority of an agent by a principal 
and according to that section, the princi- 
pal cannot revoke the authority given to 
this agent, after the authority has been 
partly exercised so far as regards such acts 
and obligations as arise from acts al- 
teady done in the agency. Thus it 
` will be seen that sections 203 and 204 
are connected in the sense that while the 
former entitles the principal to revoke the 
authority given to his agent at any time 
before the authority has been exercised 
so as to bind the principal, the latter dis- 
ables the aires ea from revoking the 
authority given to his agent after the autho- 
tity has been partly exercised so far 
as regards such acts and obligations 
as arise from acts already done in the 
agency 


8. Then follow two sections which are 
immediately relevant for the consideration 
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of the question arising in this appeal 
namely, sections 205 and 206 which are 
as follows: 


«205. Where there is an ress or 
implied contract that the agency should 
be continued for any period of time, 
the principal, must’ make compensa- 
tion to the agent, or the agent to the 
Principal, as the case may be, for any 
previous revocation or renunciation of 
the agency without sufficient cause. 


206. Reasonable notice must be given 
of such revocation or renunciation ; 
otherwise the damage thereby result- 
ing to the principal or the a ent, as the 
case may be, must be made good to 
the one by the other.” 


Section 207 states that revocation and 


renunciation may be expresse or may be 
implied and the section reads: 


“Revocation and renunciation may be 
expresse or may be implied in the 
conduct of the prinċipal or agent res- 
pectively.”? 


Sections 208 to 210 dealing with termi- 
nation of the agency are not relevant for 
thr present discussion. 


9. Section 205 provides that if the prin- 
cipal and the agent agree that there 
should bea fixed term for the agency, 
whether the agreement is express or 
implied, neither party can terminate the 
agency prematurely, that is, prior to the 
expiration of that period without paying 
compensation to the other party, unless 
such termination is for a sufficient cause, 
There is no dispute before me that this 
section will apply only when the parties 
have agreedon the agency continuing 
for a specified period of time. As far ag 
the present case is concerned, itis com- 
mon ground that the appellants and the 
respondent had not agreed that the 
agency should continue for any particu- 
lar period of time. 


lo. It is section 206 alone that deals 
with the requirement of a reasonable 
notice and the immediate point for con- 
sideration is’ when that section uses the 
expression, “such revocation or renuncia- 
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tion’’, does it relate only to the “previous 
revoction or renunciation” mentioned in 
section 20 or if it covers any revocation 
or renunciation. If section 206 is correlated 
to section 205, it is not disputed before 
me that the requirement of reasonable 
notice will apply only to a case of agency 
where the principal and the agent had 
contracted that the agency should be 
continued for any period of time and that 
if they had not agreed on any such period 
of time for the agency, section 206 will 
not apply. The argument of the learned 
counsel for the appellants is that the ex- 
pression, “such revocation or renuncia- 
tion” occurring in section 206 necessarily 
makes that section applicable to the 
cases governed by section 205 only, that 
in the present case admittedly the agency 
being not for a prescribed period, section 
206 is not attracted and that therefore 
the respondent was not entitled to a rea- 
sonable notice. On the other hand, the 
argument of the learned counsel for the 
respondent is that the expression, ‘“‘such 
revocation or renunciation’’ occurring in 
section 206 will take in every revocation or 
renunciation dealt with by the relevant 
provisions of the Act relating to agency 
and it is not confined only to the agency 
falling within the scope of section 205. 
It is admitted before me that i 
certain observations of the High Court 
of Calcutta in Shaw Wallace & Com- 
pany 1 there is no authority of any 
Court in this country on this point, 
namely, whether section 206 covers 
only the revocation and  renuncation 
mentioned in section 205 or it takes 
in every revocation and renunciation of 
agency dealt with by the Act. 


1x. Before referring to the decision of 
the High Court of Calcutta referred to 
above, I shall attempt to construe the 
sections according to the ordinary plain 
language. The word, “such” means, 
“of that kind ; of the same or like kind.” 
The word, “such” always refers to some- 
thing else and it generally and naturally 
referas to its last antecedent. Lord Halt- 
bury L.C., in Ex parte George Staplyton 
Barnes? stated that the word, “such’’ 
referred to the last preceding provision. 





1. AJI.R. 1931. Gal, 676. 
2» 1896 A.Q. 146. 
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xa. In Commissioner of Income-tax, Punjab» 
Himachal Pradesh and Bilaspur, Simla v. 
Jagan Nath Mohsshwary1 the High Court 
of Punjab observed: 


“In its grammatical usage, and in its 
natural and ordinary sense, the word 
‘such’ is understood to refer to the last 
antecedent, unless the meaning of the 
sentence would thereby be impaired, 
which does not seem to be the case here. 
The word ‘such’ indicates something 
just before specified, or spoken of, that 
is proximalely, and not merely pre- 
viously. It particularises that immedi- 
ately preceding antecedent, and not 
everything that has gone before. It 
signifies what has preceded proximately 
and not just previously or formerly.” 


Thus, it is clear that the expression, ‘such 
revocation or renunciation” occurring in 
section 206 will refer only to the “re. 
vocation and renunciation” dealt with in 
section 205. 


1g. This conclusion of mine gets con- 
firmed from certain other features also. 
I have already referred to section 201 
which dealt with the termination of agency 
in general and enumerated the methods 
in which such termination can be brought 
about, two of them being revocation and 
renunciation. Sections 203 and 204 deal 
with revocation and they do not deal with 
renunciation. The only section, preceding 
Section 206, which deals with revocation 
and renunciation together and as a matter 
of fact uses the expression, “revocation or 
renunciation” in the section itself, is sec- 
tion 205. Therefore the expression “such 
revocation or renunciation” occurring in 
section 206 must really relate back to 
section 205 and to no other section. 
secondly, if the argument of the learned 
counsel for the ondent is to be accepted 
the word, ‘such’ in section 206 will hav 
no meaning whatever. Itis one of th 
cardinal principles of interpretation tha 
no word used by the Legislature in a 
statute should be ignored or should 
held to be meaningless, superfluous or 
otiose, unless the Court is driven to such 
a conclusion, having regard to the scheme, 
object and other relevant circumstances 
of the statutory provision. In this context 





1. (1957) 32 I.T.R. 418 at p. 431: ALR. 1957 
Punj. 226, 
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there is absolutely nothing warranting the 
conclusion that the word ‘‘such’’ in 
section 206 is super_luous or otiose. By 
giving the word “such” the normal and 
natural meaning as referred to above, the 
section is clearly intelligiule and there is 
no difficulty in working or applying that 
section. Simply because, if the word, 
“such” is given its due meaning, the sec- 
tion will have one effect and if the word, 
“guch” is held to be supertuous or otiose, 
it will have another effect, the Courts 
cannot refuse to give the word its normal 
and ordinary meaning and hold that it is 
superfluous or otiose, particularly when 
the giving of such normal and ordinary 
meaning to the word, ‘such’ does not 
being about any absurdity It is a well- 
known rule of construction that if there 
is nothing to modify or qualify a language 
which a statute contains, it must be con- 
strued in the ordinary and natural 
meaning of the words it contains. There- 
fore, I am unable to accept the contention 
of the learned counsel for the respondent 
which will have the effect of ignoring the 
word, “such” occurring in section 206 or 
holding that the said word is superfluous 
or otiose. 


14. There is yet another ground for 
holding that the contention of the learned 
counsel for the respondent is not sound. 
I have already extracted section 207. That 
section uses the expression, “revocation 
and renunciation” without any adjective 
before the same. That section states that 
revocation and renunciation may be ex- 
pressed or may be implied in the conduct of 
the principal or agent respectively. Thus, 
on the face of it, the provision contained 
in the section is general and it applies to all 
. revocations and renunciations of agency 
dealt with by the Act. Contrasting the 
language of section 206 with the language 
of section 207, it is clear that the Legis- 
lature itself did not intend section 206 to 
apply to every revocation and renunciation 

agency dealt with by the Act and if 
that was the intention of the Legislature, 
it would not have used the word, “such” 
in section 205 and it would have used the 
language of section 207 by providing, 
“reasonable notice must be given of re- 
vocation or renunciation.” This is yet 
another circumstance for holding that the 
Legislature intended section 206 to apply 
to revocation and renunciation contem- 
plated in section 205 of the Act, 
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15. Onsuch a construction, the com- 
bined effect of sections 205 and 206 will 
be as follows: 


1. Where there is an express or implied 
contract that the agency should be 
continued for any period of time, the 
previous revocation or renunciation by 
the principal or the agent will render 
him liable to pay compensation to the 
other party. 


2. If such previous revocation or 
renunciation is for a sufficient cause 
then the liability to pay compensation 
will not arise. 


3. If the principal wants to revoke 
the agency or the agent wants to re- 
nounce the authority before the expiry 
of the period prescribed and there is 
no sufficient cause for such revocation 
or renunciation, the principal or the 
agent, as the'case maybe, shall give 
reasonable notice of such revocation or 
renunciation to the other party. 


4. Ifno such reasonable notice is 
given, then the principal or the agent, as 
the case may be, will have to make good 
the damage resulting to the other by 
such previous revocation or renuncia- 
tion, 


16. The above construction of mine 
of sections 205 and 206 of the Act is 
not opposed to any principle or 
authority. It has always been held 
that an agency being one based on 
mutual trust and confidence should be 
revocable and terminable and there 
can be no question of permanency with 
regard to a contract of agency. The 
only question that may arise for 
consideration will be, if a contract of 
agency is terminated by either of the 
parties to the same, does such termi- 
nation give rise to any right in 
favour of one party against the other 
party so terminating the contract of 
agency. 


17. As carly as 1873, James, L.J.. 
said in Llanelly Railway and Book Com- 
fany v. London and North-Western Rail- 
way Gompany1: 


Sanl ee a a a U 
1. (1873) 8 Gb, A. 942 at pp. 949-950. 
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“I start with this proposition, that 
prima facie every contract is permanent 
and irrevocable, and that it lies upon 
a person who says that it is revocable 
er determinable to show either some 
expression in the contract itself, or 
something in the nature of the con- 
tract, from which it is reasonably 
to be implied that it was not 
intended to be permanent and per- 
petual, but was to be in some way 
or other subject to determination. 
No doubt there are a great many 
contracts of that kind ; a contract of 
partnership, a contract of master 
and servant, a contract of principal 
and agent, a contract of employer 
and employed in various modes—all 
these are instances of contracts in 
-which, from the nature of the case, 
we are obliged to consider that they 
were intended to be determinable. 
All the contracts, however, in which 
this has been held are, as far as 
know, contracts, which involve 
more or less of trust and confidence, 
more or less of delegation of authority, 
more or less of the necessity of being 
mutually satisfied with each other’s 
conduct, more or less of personal 
relations between the parties.” 


Thus, a contract of agency being one 
involving mu trust and confidence 
ig terminable. 

18. The only question that may arise 
in this context is that if the parties 
themselves have prescribed a period for 
the continuance of the agency, whether 
the agency can be termmated before 
the expiry of the period so prescribed. 
It is that situation which has been dealt 
with in sections 205 and 206 of the Act, 
by providing that it can be terminated 
for a sufficient cause or on a reasonable 
notice. On the other hand, if no period 
is prescribed for the continuance of the 
agency, there is nothing to prevent 
either of them putting an end to the 
agency at any time, subject to the 
restrictions contained in sections 202 
and 204 already referred to, on the 
right of the principal to revoke the 
agency. If the parties themselves 
want to avoid and provide for 
a safeguard against, abrupt or arbitrary 
termination of the relationship there is 
nothing to prevent them from contracting 
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between themselves that the relationship 
would not be terminated until the 
expiry of a particular period. In such 
a situation, if the agency is terminated 
before the expiry of the prescribed 
period, the party guilty of such termi- 
nation should be liable to pay damages 
to the other in the absence of sufficient 
cause or reasonable notice. Notwith- 
standing this facility available to the 
parties, if they do not contract to that 
effect and enter into a relationship of 
principal and agent without there being 
any fixed period for the continuance 
of such relationship, neither party can 
complain against the action of the other 
is terminating the relationship at any 
time he liked, subject of course, as 
I have pointed out already, to the 
restriction imposed on the principal’s 
authority to revoke the agency under 
sections 202 and 204. 


tg. It will be now appropriate to 
refer to the decision of the High Court 
of Calcutta mentioned already, that is 
In re Shaw Wallace & Co.1 That case 
arose out of a reference made under the 
Income-tax Act, 1922. The assesste, 
Messrs. Shaw Wallace & Co., were the 
distributing agents in India for the 
Burmah Oil Company and sole agents 
in India and Aden for the marketable 
products of the Anglo-Persian Oi 
Company. The assessees had at no time 
any formal agency agreement with 
either of the oil companies. The agency 
was transferred to some other body and 
the assessees were paid compensation 
for the termination of the agency. 
The question for consideration was, 
whether the compensation received by 
the assessees was in the nature of a 
capital receipt and therefore not ‘income, 
profits or gains’ while the meaning of 
the Income-tax Act. One of the 
arguments that was advanced before 
the Court was that it was an ex-gratia 
payment In considering that argument, 
the learned Chief Justice (Rankin, C.F.) 
referred to section 206 of the Indian 
Contract Act. For the purpose of under- 
standing the context in which the 
reference was made, it is desirable to 
extract the entire paragraph in which 


1. AER, 1931 Gal, 676, 
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the discussion which is as 


follows: 


occurs, 


“We are only concerned with the 
legal rights of the partiesin so far 
as they assist us to appreciate the 
nature or character of the receipt 
upon which it is claimed. If the 
parties make an amicable arrange- 
ment according to their own notions 
of what is fair or their own view of 
their legal rights, we are concerned 
merel to appreciate what their 
bargain or settlement was. If the 
principal really means to compensate 
the selling agent for a sudden 
“dismissal” or more properly a 
sudden determination of the agency 
it is only in very exceptional circum- 
stances that anything 1s to be gained 
by considering whether the agent would 
have enforced a claim for damages 
and whether he could thereby have 
obtained the same amount. I see no- 
thing is the facts of the present case 
tosuggest that the large sums now 
in question were handed over to the 
assessees upon the footing that there 
was no real liability. The principals 
may have been generous and wisely 
generous in dealing with their obliga- 
tions but talk of exgratia payment 
is singularly unimpressive in this case. 
I should be very much astonished to 
be told, and I should in any case 
require from the Commissioner a 
clear finding based upon proper 
evidence before I would accept it; 
that the agency of the assessees with 
their establishments all over India 
and elsewhere could be revoked 
suddenly without the principals 
becoming liable to indemnify their 
agents in respect ofany obligations 
incurred by them in connexion with 
the discharge of the agency. 
Assuming that in English law there 
is no general doctrine that agents are 
entitled to notice before the agency 
is terminated by the principal, yet 
this rule ıs subject to exception 
arising from the particular circum 
stances of the case: andin India the 
matter has been dealt with by the 
Contract Act. Section 206 lays down: 
‘Reasonable notice must be given of 
such revocation or renunciation; other- 
wise the damage thereby resulting to 
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the principal or the agent, as the case 
may be, must be made good to the 
one by the other. ” 


If the phrase ‘such revocation or 
renunciation’ is to be taken as referring 
back to section 205 I confess that I find 
no meaning in the section; and it is at least 
arguable that what the draftsman meant 
to sayis that when there is no express 
or implied contract that the agency 
should continue for any fixed period 
reasonable notice must be given of the 
revocation or renunciation of the 
agency and, etc. The question of 
damages and the question of indemnity 
doubtless would overlap in the 
circumstances of these agencies, and 
in the case of the Burmah Oil Gom- 
pany we knew that the sum of Rs. 
12 lakhs was in a sense to cover work 
done and to be done by the assessees 
until the new agent could take over 
completely.” 


From what Ihave, extracted above, 
it is clear that the interpretation 
of section 206 was not strictly relevant 
for the point to be considered in the 


reference made under the Indian 
Income-tax Act. Secondly, with very 
great respect to the learned Chief 


Justice, I am unable to agree that if the 
phrase, ‘‘such revocation or renunciation” 
occurring in section 206 of the Act is to 
be taken as referring back to section 205, 
there isno meaning in the section. 
I have already pointed out what the 
meaning of that section is, if the 
expression, “such revocation or renunci- 
ation” is to be taken as referring back to 
section 205and I have also given 
reasons ag to why the Court is not 
entitled to hold the word “such” as 
superfluous or otiose in section 206, 
which will be the result, if section 
206 is held not to refer back to section 
205. 


zo. For the above reasons, I held that 
the requirement of reasonable notice of 
revocation or renunciation contemplated 
by section 206 is applicable only to the 
‘previous revocation and renunciation” 
dealt with by section 205, that is, it is 
applicable only to agencies in which the 
parties hava contracted either expressly 
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or by necessary implication that the 
agency should continue for a particular 
period of time and in this case admittedly 
there being 'no such contract, section 
206 has no application and therefore the 
respondent is not entitled to a reasonable 
notice before the termination of the 


agency. 


ar. Mr. K.N. Balasubramaniam, learned 
counsel for the -respondent, contended 
that on, the basis of the following 
observation of McNair, J., in Martin — 
Baker Aircraft Company Limited and another 
v. Canadian Flight Equipment Limited’, 
the respondent is entitled to a reasonable 
notice. 


“If it were a pure agency agreement 
and nothing more, there is much to 
-' be said for the view that it would be 
determinable summarily at any mo- 
ment, An agreement of this nature, 
however, has to be looked atas a 
whole and the whole of its contents 
considered, and if one finds (as one 
finds here) that the person who is a 
sole selling agent has to expend a 
_ great deal of time and money and is 
subject to restriction as to the sale 
of other persons’, products which may 
be competitive, it seems to me that it 
isa form of agreement which falls 
much more closely within the analogy 
of the strict master and servant cases 
where, admittedly, the agreement is 
terminable by reasonable notice, 
though not determinable summarily 
except in the event of misconduct.” 


I am unable to hold that the above 
observation of the learned Judge is of 
any assistance to the respondent in the 
present case. The above statement 
proceeds on the basis of the relationship 
between the parties being more in the 
nature of master and servant than of 
principal and agent, and stress is laid on 
the existence of restriction imposed on the 
agent in dealing with the products of 
other persons. As far as the present case 
is concerned, by no stretch of imagina- 
tion it can be contended that the relation- 
ship of the appellants and the respondent 
wasin the nature of master and servant. 





i 
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I have already referred to the fact that 
the respondent even before he entered 
into the arrangement with the appellants 
was himself a wholesale dealer in plastic 
goods. Equally I have referred to the 
contention of the respondent himself that 
there was no understanding between the 
appellants and the respondent that he 
ought not to deal in the goods of other 
people. As a matter of fact, one of the 
grounds put forward by the appellants 
before the trial Court was that the 
respondent was dealing in the goods of 
other people, that that was the reason why 
he did not purchase goods sufficiently 
from the appellants and back sufficient 
orders for the goods of the appellants, and 
that the act of the respondent constituted 
a misconduct on his part entitling the 
appellants to terminate the agency. The 
respondent denied this claim of the 
appellants and the learned trial Judge 
himself has found that the respondent 
was not guilty of misconduct in dealing 
in the goods of other people, since there 
was no express restriction imposed on the 
respondent to that effect. 


aa, Apart from these features, there is 
another aspect of it to be taken note of. 
Ihave already referred to the terms for 
payment of commission to the respondent 
herein. These terms did not impose an 
obligation on the respondent to buy goods 
from the appellants or to book orders for 
the goods of the appellants. If the res- 
pondent bought goods from the appellants 
or booked orders for the goods of the 
appellants, he was entitled to commission 
on the basis of the value of the goods. 
But if he did not buy any goods or did 
not book any order, he would not be 
entitled to any commission and there 
was no penalty attached in this behalf. 
When the revised terms were brought 
into force by fxhibit A.-44 dated 
27th February, 1964, the respondent 
became entitled to an additional commis- 
sion of 1-1/4 per cent. over and above 
6-14 per cent by way of target commission, 
if the respondents annual turnover 
exceeded a particular limit. On the 
other hand, there was no arrangement 
that the respondent should do any 
minimum business with the appellants to 
earn commission. Thus, there was no 
obligation at all on the part of the res- 
pondent to buy goods from the appellants 
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or to book orders for the goods of the 
appellants. Under such circumstances, 
it cannot be held that the relationship 
between the appellants and the respondent 
was that of master and servant so as to 
attract the observations of Mc Nair, J., 
quoted already. 


ag. In this context, the following 
observations of Peterson, J., in Levy v. 
Goldhtll+, will be relevant: 


“The plaintiff’s second claim in the 
present action, is for damages for 
wrongful dismissal on the ground that 
he was entitled to reasonable notice, 
It was not attempted to prove a 
custom of the trade, but it was said 
that the plaintiff was entitled to 
reasonable notice. Now in this case 
there was in my opinion no employ- 
ment in the strict sense of the term. 
The plaintiff was not the servant in 
any way of the defendant; he was not 
bound to do any work whatever. The 
agreement merely provided that, if 
the plaintiff introduced customers and 
if the orders were accepted by the 
defendant then the plaintiff should 
be entitled to half of any profits which 
were derived from those orders. There 
was no obligation on the part of the 
plaintiff to do work for the defendant, 
nor was there any obligation on the 
part of the defendant to provide work 
for the plaintiff, but there was merely 
a provision that the defendant would 
in a certain event pay certain remune- 
ation to the plaintiff.” 


Under these circumstances, I hold that 
the conclusion of the learned Principal 
Judge, City Civil Court, Madras, that 
the respondent was entitled to a 
reasonable notice of four months and on 
that account was entitled to a compen- 
sation of Rs. 16,000 for the notice period 
is not correct. It the respondent was 
not entitled to the said sum of 
Rs. 16,000 under the head referred to 
above, the respondent himself admittedly 
owing a sum of Rs. 13,432-41 to the 
appellants as against the sum of 
Rs. 6,250 due by the appellants to the 
respondent, the respondent will not be 
entitled to any decree in the present 
suit. Hence, the appeal is allowed and 
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the judgment and decree of the 
learned Principal Judge, City Civil 


Court, Madras, in so far as he decreed 
the suit of the respondent against the 
appellants fora sum of Rs. 8,817-9, are 
set aside. Having regard to the nature 
of the question raised and discussed by 
me above, admittedly there being no 
decision of any High Court on the point, 
I do not make any order as to costs 
either here or in the trial court. 


S.J. Appeal allowed 
[FULL BENCH] 


HIGH COURT OF JUDICATURE 
AT MADRAS. 


Present :—P. S. Kailasam, B. S. Soma- 
sundaram and A. Varadarajan, Ff. 


In re, Sorna Velayutham Pillai and 


others Petitioners* 


(A) Penal Code (XLV of 1860}, sections 
34, 100, 302 and 324—Altack by more than 
one person—Death of victim—Common inten- 
tion to cause death alleged—Nature of proof 
needed—Evidence—Intention to cause injury— 
Whether sufficient to prove intention to cause 
death. 


(B) Madras High Gourt Appellate Side Rules, 
rule 6—Direction by Chief Fustice to post 
case before Full Bench—Effect. 


(C) Criminal Procedure Gode, 1973 (U of 
1974), section 484—Reference by a Division 
Bench to Full Bench—Validity— Whether can 
be questioned. 


Per Venkataraman, 7. (in his Order of 
Reference to Full Bench)—Since it is 
the prosecution that wants the Court to 
convict the accused for the offence of 
murder by invoking section 34 of the 
Indian Penal Code, it is for the prosecution 
to prove the common intention beyond 
reasonable doubt and it is more so parti- 
cularly where there is no direct evidence 
of common intention and it is only a 
matter of inference from the circum- 
stances. 





[Para. 32.] 


If the common intention was only to 
cause simple hurt, it would only be an 


*Gr.A.No. 524 of 1973. 5th August, 1974- 
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offence under section 324 read with 
section 34, Indian Penal Code. 


Per K. N. Mudaliyar, F. (differing from 
Venkataraman, F.) Under clause 3 of 
section 300 in particular, culpable 
homicide is murder, if the act by which 
the death is caused is done with the 
intention of causing bodily injury to 
any person, and the bodily injury intended 
to be inflicted is sufficient in the ordinary 
course of nature to cause death. When 
section 34 speaks of a criminal act, it 
embraces all the series of acts by which 
the injury was inflicted. This is clear 
from a reading of section 33 and section 
34. In order to invoke section 34 what 
must be determined is whether all the 
injuries taken cumulatively were in- 
ath in further of a common intention 
atall. 


[Para. 56.] 


Per Kailasam, F.,on behalf of the Full Bench. 
Regarding the question of the validity 
of the Reference to the Full Bench and 
that it was not in accordance with section 
484, Criminal Procedure Code, it is 
unnecessary to go into it for the learned 
Chief Justice, after consideration of the 
earlier matter has directed the appeal to 
be heard by a Full Bench. The validity 
of the order of the learned Chief Justice 
cannot be questioned, for, under rule 6, 
of the Appellate Side Rules, High Court, 
Madras, notwithstanding anything con- 
tained in the rules the Chief Justice may 
direct that any application, petition, suit, 
appeal or reference, shall be heard by 
a Full Bench as defined in these Rules. 
The order of the learned Chief Justice 
puts an end to the doubts expressed at 
the bar. There could be no valid objec- 
tion to the Full Bench dealing with the 
appeal. 


[Para 65.4 


Held further, on a careful consideration 
of the entire evidence the Bench was not 
satisfied that accused 2 and accused 3 
shared a common intention to cause the 
death of the deceased. On the other 
hand they took part in the attack and 
caused simple injuries with dangerous 
weapons to the deceased, as well as P.W. 
1 and they would be guilty of an offence 
under section 324, Indian Penal Code, 
for injuries caused to the deceased. The 
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first accused will be guilty of an offence 
under section 324 for causing hurt to 
P.W. 1 and the sentence of two years 
rigorous imprisonment is confirmed. Re- 
garding the injuries caused to the decea- 
ed, accused 2 and 3 will be sentenced 
under section 324, Indian Penal Code, 
to rigorous imprisonment for three years. 
So far as injury to P.W. 1 is concerned 
the conviction of the first two accused 
under sections 323 and 324 is confirmed. 


[Para. 68.] 
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The judgment of the Sessions Judge of 
the Court of Sessions of the Tirunelveli 
Division at Tirunelveli in Case No. 30 of 
1973. 

This appeal first came on for hearin 
before the Bench (Venkataraman an 
K. N. Mudaliyar, 37.) 

N. T. Vanamamalai, for Appellant. 
Public Prosecutor, for State. 


n following Judgment were delivered 


Venkataraman, J.—This is an appa) by 
the three accused who were tried by the 
learned Sessions Judge of Tirunelveli, in 
connection with an occurrence in the 
course of which one Arunachalam Pillai 
was murdered, and his father-in-law 
(P.W. 1) was injured. The occurrence 
is alleged to have taken place at about 
3 p.m. on 29th July, 1972 (Saturday) 
within the limits of Pattalurani Village. 
Accused 2 and 3 are the sons of the first 
accused. Accused | and 3 are residents 
of Pattalurani Village. The second 
accused was employed in the Police 
Department in Bhopal and had come 
down on leave. 


2. P.W. 1 is the father of P.W. 3 Anda- 
perumalammal. Arunachalam Pillai 
(murdered person) and P.W. 3 were 
ma ried about eleven years before. 
Arunachalam Pillai was employed in 
the Malaria Office in Tuticorin, about 
fifteen miles away and was residing there 
while his wife, P W. 3 was residing in 
Pattalurani village in a house belonging 
to her father (PW. 1). The house 
of the three accused is next east of that 
house. P.W. 1 was living in another 
house ip, the southern part of the village. 
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About four and a half months before the 
occurrence, there was a quarrel between 
P.W. 3 on the one hand and accused 1 
and 3, the wife of the first accused and he 
daughter of the first accused on the other 
on the allegation that sullage water ran 
from the house of P.W. 3 to the front of 
the house of the accused. The four 
persons averred that P.W. 3 had let out 
the water purposely and beat her. She 
gave a complaint to the Police at Pudu- 
kottai. P.W. 9, the then Sub-Inspector 
filed a charge-sheet (Exhibit P. 16) 
against the four persons in the Court of 
the Honorary First Class Magistrate, 
Tuticorin. They were convicted. 
Exhibit P-17 datea 22nd March, 1972 
is the judgment. It shows that accused 
l and 3 were fined Rs. 20 each and the 
wife and daughter of the first accused 
were fined Rs. 15 each. 


3. P.W. 3 says that the four persons 
were creating trouble to her by uttering 
threats and inviting her to quanel. 
She gave a notice, Exhibit P-5, dated 
15th April, 1972 through a lawyer 
(P.W. 5) to the said four persons claiming 
a sum of Rs. 250 as damages for the 
the hurt and insult caused to her by the 
said four persons. P.W. 3 would say 
that thereafter the first accused was 
threatening that on the arrival of the 
second accused, he would exterminate 
her family. 

4. P.W. 3 proceeding states that the 
second accused came on leave to the 
village on 28th July, 1972. He came 
to her house and abused her. Out of 
fear she went to her father’s residence. 
When she was there, about 10-30 p.m. 
the three accused came to the house of 
P.W. 1 (and this is also spoken to by 
P.W. 1) and said: 


“You have given notice claiming 
damages for the loss of the honour of 
P.W. 3. We shall not leave without 
cutting you.” 
The neighbours, including P.W. 6, paci- 
fied them, and the accused went away. 
P.W. 6 merely says that accused 1 to 3 
were talking loudly and he does not 
speak to the threat of the accused. 
5. In view of the above quarrel P.W. 1 
went in the morning on 29th July, 1972 
and brought in his son-in-law, a- 
chalam Pillai from Tuticorin to the 
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village. They came in a bus and got 
down at the bus stop near their village. 
They had to proceed in the northern 
direction; their village was about seven 
furlongs north of the bus stop. 

6. At the bus stop, Muthia Pillai 
(P.W. 2), one Perumal Pillai (not 
examined) and the third accused were 
there. P.W. 2 was a teacher in 
Anjaperunallur School about three miles 
away from the bus stop. Because it 
was Saturday the school had closed at 
l p.m. He came by walk to Pattulurani. 
He reached the bus stand about 2-15 
P.M., and because it was hot, he stood 
there for a while under the shade of a 
tree. He found the third accused and 
Perumal Pillai (not examined) standing 
there already. He further says that 
within a few minutes of his reaching the 
bus stop, P.W. 1, and his son-in-law, 
Arunachalam Pillai, came there by bus 
fiom Tuticorin. 


7. The evidence of P.Ws. 1 and 2 is 
that, on seeing the third accused, 
Arunachalam questioned him why the 
oe night he had tried to attack 
father-in-law and suggested to him 
that he could go over to the village where 
they could talk it over. P.W. 1 says 
that the third accused retorted: “You 
come to the village. We shall commit 
murder”. So saying. the third accused 
went away northwards. P.W. 2, how- 
ever, merely says that there was an 
exchange of words between the third 
accused and Arunachalam Pillai. He 
does not say that the third accused 
uttered a threat of murder. 
8. P.W. 1, his son-in-law Arunachalam 
Pillai, P.W. 2 and Perumal Pillai stood 
under the shade of a tree in the bus stop 


for about quarter of an hour after the- 


third accused had left, and then they 
proceeded towards Pattulurani. After 
goirg some distance northwards, 
Perumal Pillai went straight north on the 
regular road (see also the sketch Exhibit 
P. 25), while P.W. 1, Arunachalam Pillai 
and P.W.2 took a short cut which bran- 
ches off north-eastwards at a particular 
point. The short-cut was a narrow 
path. After proceeding for about three- 
fourths furlong on that short-cut, they 
saw the three accused hiding themselves 
in the dry filed of Senthattia Pillai on 
the west, The first accused (who was a 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


dismissed Police Constable) had a lathi 
in his right hand and a bichuva, (M.O. 
1), On the right side of his waist The 
second accused had an aruval. The 
third accused had a pen knife. P.W. 2 
was proceeding first; behind him there 
was P.W. 1, and behind him there was 
Arunachalam Pillai. The first accused 
gave a blow with his lathi on the head and 
left flank of P.W. 1. Arunachalam 
intervened. The first accused gave a 
blow with the lathi on the head of 
Arunachalam. Arunachalam wrested 
the lathi from the first accused and gave 
a blow with it on the head of the first 
accused, as a result of which the lathi 
broke into two pieces. M.O. 2 is the 
larger portion and the smaller broken 
portion is M.O. 7. 


9. When Arunachalam dealt that 
blow on the head of the first accused, 
the second accused gave a cut with his 
atuval on the head of Arunachalam. 
P.W. 1 tried to prevent it. At that 
juncture the second accused gave cuts 
to P.W. 1 with the aruval on his head and 
tight palm. The first accused (who had 
been beaten on the head by Aruna- 
chalam) stabbed Arunachalam on the 
right chest and left chest, with the 
bichuva (M.O. 1). On receiving the 
stabs Arunachalam ran south crying, 
“He has stabbed”. He ran about 8 
yards and fell down, face downwards. 
P.W. 1 also ran south. His dhoti 
(M.O. 3) got stuck up in the thorns by 
the side of the foot path. Hence he 
discarded the dhoti and ran south clad 
only in his towel. At that juncture the 
third accused gave a stab with the pen- 
knife on the back of Arunachalam who 
had already fallen down. P.W. 2 was 
entreating the accused not to indulge 
in violence, but the accused did not 
heed him. The accused then ran away. 


10. The accused went near Aruna- 
chalam, but found that life was extinct. 
Leaving P.W. 2at the spot, P.W. 1 went 
to report the matter to P.W. 7 the 
Village Headman living in Naicken- 
patti abdut a mile away from the scene 
of occurrence. P.W. 7 says that P.W. 1 
came to him and reported the matter 
at 4 p.w. Taking his Thalayari, he 
went to the scene with P.W. 1. He saw 
the corpse. He recorded a statement 
(Exhibit P-1) from P.W. 1 at the spot, 


11) 


P.W. 2 attested it. Exhibit P-1 contains 
a full account of the present prosecution 
version. 


11. P.W. 7 prepared his covering re- 
ports, Exhibits P-6 and P-7, and also a 
copy of Exhibit P-1, viz., Exhibit P-8. 
He sent Exhibits P-1 and P-6 to the 
Pudukottai Police Station and Exhibits 
P-7 and P-8 to the Sub-Magistrate 
at Tuticorin, through his fhalayari, 
Subbiah Naicker, P.W. 7 remained at 
the spot. 


12. P.W. 12, the Sub-Inspector of 
Police, Pudukottai Police Station, says 
that the Thalayari brought Exhibits 
P-1 and P-6 at 8-30 p.m. P.W. 1 also 
had come with him. P.W. 1 had 
injuries. P.W. 12 registered a case of 
murder (Exhibit P-22) and sent express 
reports to his superiors. He sent P.W. 1 
to the Government Hospital at Tuticorin 
with a memo (Exhibit P-23) for exami- 
nation and treatment. 


13. P.W. 1 seems to have been examined 
by Dr. Balasubramaniam at 11-50 p.m. 
He was not available for examination 
in Court, because he had gone to the 
United Kingdom. The wound certi- 
ficate issued by him has been marked 
as Exhibit P-4 through another doctor, 
P.W. 4, who knows the handwriting of 
Dr. Balasubramaniam. The document 
can be admitted under section 32 (2) 
of the Evidence Act, if it can be said that 
it was memorandum made by the doctor, 
in the discharge of his professional duty 
and since the itjuriesare noted even in 
the accident register maintained for the 
purpose, and Exhibit P-4 is only a copy 
thereof, it would be admissible. But 
even if it is not admitted, it does not 
matter, because the evidence of P.Ws. 
L and 2 shows that P.W. 1 sustained 
Injuries. Actually, Exhibit P-4 men- 
tions the following injuries. 


l. Incised wound 2" x }” scalp 
deep on the front of forehead region. 


2. Incised wound 2}"x } scalp deep 
on the back of right side scalp. 


3. Incised wound on the ball of right 
thumb 2” X 4" muscle deep. 


4, Diffused contusion left chest. 
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According to the prosecution, injuries 
Nos.l and 4 were caused by the first 
accused with the lathi, and injuries 
Nos. 2 and 3 by the second accused 
with his aruval. 


14. P.W. 12, after registering the case 
left the station at 10 P.m. and reached 
the scene of occurrence at about 11 p.m. 
P. W. 13 the Inspector of Police received 
the copy of the first information Teport 
at Pudukottai at 10-30 p.m. He reached 
the scene at 11-30 p.m. He took P.W. 7 and 
proceeded to Perumalnaicker, Oorani, 
north-west of Pattaluran'i) and arrested 
the first accused. He questioned the 
first accused. The first accused made a 
statement in the course of which he 
stated that he had buried the knife on 
the tank bund of Pottal Kulam. Exhibit 
P.9 is the relevant portion. R. 15. 
P.W. 13 came to the scene of occurrence 
and prepared an observation mahazar; 
Exhibit 10. - 


15. Item No. 2 therein refers to a small 
broken end of a lathi with a ferrule. It 
was by the right side of the corpse. 
Item No. 3 therein is the other broken 
lathi about twenty feet north of the 
corpse. Item No. 5 therein refers to 
drop of blood on the cart-track for that 
distance of seven feet. Item No. 6 
therein refers to the eight-cubit dhoti 
(M.O. 3) in the thorns on the eastern 
side of the footpath. That has been 
identified by P.W. 1 as his dhoti. Item 
No. 7 was a pair of chappals (M.O. 5 
series) belonging to the deceased. Item 
No. 8 was a pair of chappals belonging 
to P.W. 1. 


16. Exhibit P-1 further states that 
items 2 and 3 were placed together and 
found to be parts of the same stick which 
had recently broken. M.O. 2 is the 
larger piece and M.O. 7 is the broken 
end. 


17. P.W. 13 then held the inquest 
from 1 a.m. to 4 a.m. on 30th July, 1972. 
He examined P.Ws. 2, 3, 6 and others 
and the first accused. He had sent the 
corpse for autopsy. He recovered M.Os. 
2, 3 and 5 to 8 at the scene under a 
mahazar Exhibit P-12. In pursuance of 
the information given in Exhibit P-9 
the first accused took him and others to 
the northern bund of Pottal Kulam 
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Tank and from the eastern extremity 
took out the blood stained bichuva 
M.O. 1) which he seized under Exhibit 
-13. 


18. He then searched the house of 
the first accused and recovered, inter alia, 
Exhibits P-5 and P-14. 


19. Exhibit P-14 is a letter alleged to 
have been written by the second accused 
from Bhopal to his brother the third 
accused, and his mother, at Pottal Kulam. 
P.W. 8, the President of the Panchayat 
of Ellanaickenpatti, residing at Pattalu- 
rani, says that he is familiar with the 
handwriting of the second accused and 
he identifies the handwriting of the 
second accused in Exhibit P-14. The 
prosecution relies on the last portion of 
the letter, wherein, he says: 


“I am always prepared to sacrifice my 
life for the sake of you who brought 
me up. I shall come soon to wipe 
out your tears. Don’t be anxious. 
I shall come on 27th July, 1972 or 
98th July, 1972. Ishall defiritely 
come”. 


This last portion is said to refer to P.W. 3 
and may be translated thus: 


“Tell the barren woman Andal (P.W. 
3) that your son would be coming to 
give her the boon of a son. I thi 
that God has willed it that I should 
make her pregnant and beget a son 
which she wants. 


As though the trials of destiny and 
God are not enough, mankind is also 
testing us. Destruction is its end. 
Rest in person”. 
20. The post-mortem examination on 
the corpse of Arunachalam was conducted 
Dr. Sundaram (P.W. 4) at 11-30 am. 
on 30th July, 1972. He found the follow- 
ing injuries: 
1. Incised wound 2 1/2” X 3/4th” in 
the left parietal region of a scalp close 
to midline bone deep. On dissec- 
tion there was no fracture of the skull. 


2, Punctured wound 1”X 1 
right side of back along 
margin of right scapula. 


On dissection 1” deep echymosis in 
the underlying tissues was seen. 


on the 
e medial 
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3. Punctured wound 1” X 3/4” just 
below the right nipple 1” lateral to 
the right nipple. On dissection...... 


There was a punctured wound in the 
fourth right intercostal space corres- 
ponding to the external wound. There 
was @ punctural penetrating wound 
on the right, middle lobe of lung 1” 
in diameter, depth 2”. 


4, Punctured wound 1” X 1/2” in 
diameter, 3” above the left nipple. 


On dissection echymosis in the under- 
lying tissues. There was a punctured 
wound in the third left intercostal 
space corresponding to the external 
wound. There was a punctural pene- 
trating wound on the anterior surface 
of the leftlung. Upper lobe 1” X 1/2” 
x 14" depth extending on to the 
anterior surface entering right ventri- 
cular cavity of the heart. 


Injury No. 3 was necessarily fatal, and 
so also was injury No. 4. Injuries 
Nos, 1 and 2 were simple. Injury 
No. 1 could have been caused with an 
aruval. Injury No. 2 could have been 
caused with a pen knife, and injuries 
Nos. 3 and 4 could have been caused 
with a bichuva like M.O. 1. 


21. According to the prosecution, injury 
No. 1 was caused by the second accused 
with the aruval. Injury No. 2 was 
caused by the third accused with the 
pen knife; and the injuries Nos. 3 and 4 
were caused by the first accused with 
the bichuva (M.O. 1). 


22. P.W. 4 examined the first accused 
about 9 A.M. On 31st July, 1972 and found 
on him a linear incised wound in the 
scalp in the centr 147 x 47 Xd”. 
Exhibit P-3 is the wound certificate. 
He supports the allegation of the prose- 
cution that it could have been caused 
by a blow with a lathi about 3 P.m. 
on 29th July, 1972 but he adds that the 
first accused told him that tke injury 
was caused to him on account of his 
being beaten with a leather belt 03. 29th 
July, 1972. In cross-examination the 
doctor says that the irjury could also 
have been caused by a sharp-edged 


weapon. 


Cd 
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23. The evidence of P.W. 11 the Head 
Clerk of the Sub-Magistrate’s Court 
shows that M.Os. 1 and 8 to 11 were sent 
for ehemical examination and that 
human blood was found in each of these 
items. 


24. The Inspector says that accused 2 
and 3 were absconding. Later the 
second accused was arrested at Bhopal 
and the third accused surrendered before 
the Sub-Magistrate, Tuticorin on Ist 
August, 1972. i 


25. In the committal Court the first 
accused denied that he quarrelled with 
P.W. 1 on 23th July, 1972. Regarding 
the incident on 29th July, 1972 he stated 
that he alone was there. Accused 2 and 
3 were not there. He was cutting thorns 
for fencing his garden. At that time 
Arunachalam came suddenly and gave a 
cut forcibly with an aruval on the first 
accused. He aimed a second cut which 
the first accused warded off with his 
lathi as a result of which the lathi broke. 
Arunachalam came to cut him a third 
time. The first accused became afraid 
that Arunachalam might kill him and 
in self-defence he stabbed Arunachalam 
with his pen-knife. 

26. The second accused also denied 
the quarrel with P.W. 1 on the night of 
28th July, 1972. He stated that he came 
to Pattulurani only about 9-15 p.m. on 
28th July, 1972 and left the village 
at 8 a.m. the nextday for Rajapalayam 
and other places to see his relatives. 
He had been on leave only for fourteen 
days and six days had to be spent in 
travel to and fro. 


27. The third accused completely denied 
the evidence. 


28. In the Court of Session the first 
accused adheied to his previous state- 
ment and added that at 4-30 p.m. on 29th 
July, 1972 he himself went to the house 
of the village Headman (P.W. 7) and 
complained that Arunachalam had cut 
him on the head. P.W. 7 immediately 
took him to the Police Station. 


29. The second accused while sticking 

to his statement in the Committal Court, 

admitted that Exhibit P-14 was written 

and signed by him but he denied that 

PW. 8 knew his handwriting. The 
m LJ—35 
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third accused stuck to his denial in the 
Gommittal Court. The accused did not 
adduce any defence evidence. 


30. The learned Sessions Judge accepted 
the prosecution case, rejected the defence 
and convicted the first accused of the 
murder of Arunachalam. on the first 
charge under section 302 of the Indian 
Penal Gode, and sentenced him to im- 
prisonment for life. He convicted accus- 
ed 2 and 3 under section 302 read with 
section 34 of the Indian Penal Code, 
for the murder of Arunachalam on the 
second charge and sentenced them to 
imprisonment for life. On the third 
charge he convicted the first accused 
under section 323 of the Indian Fenal 
Code, for causing hurt to P.W. 1 (by 
beating him with a lathi) and sentenced 
him to rigorous imprisonment for one 
year. On the fourth charge he convict- 
ed the second accused under section 
$24 of the Indian Penal Code, for causing 
hurt to P.W. 1 with an aruval and sen - 
tenced him to rigorous imprisonment for 
two years the sentences to run con- 
currently. 


31. Before us, Thiru N.T. Vanamamalai, 
learned counsel for the appellants con- 
tended for the defence, in particular he 
contended that the injury on the head 
of the first accused was an incised injury 
and should have been caused only with 
an aruval and that we could not accept 
the prosecution case that it was caused 
by Arunachalam wresting the lathi from 
the first accused and giving a blow with 
it on his head. I may at once say that 
the defence cannot be accepted and that 
subject to the question whether accused 
2and 3 can be convicted on the second 
charge under section 302 read with 
section 34 of Indian Penal Code, the 
prosecution evidence must be subtanti- 
ally accepted. P.Ws. lard 2have given 


` consistent evidence about the occurrence. 


P.W. 2 is a disinterested witness. The 
present prosecution version was put 
forth in Exhibit P-1 without any delay. 
P.W. 2 has attestea’ it. There is no 
reason to doubt the evidence of P.W. 7 
that P.W. 1 came and reported the 
matter to him at 4 paw. and that he went 
to the scene and recorded Exhibit P-1 
at 5p.m. He had denied the suggestion 
of the first accused that the first accused. 
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came to his house and took him to the 
scene of occurrence. P.W. 12 has also 
denied the suggestion that Exhibit P-1 
was prepared at the Police Station. If 
the first accused alone was there and 
accused 2 and 3 were not there, it is 
difficult to imagine that a lengthy 1eport 
like Exhibit P-I was prepared in such a 
short time implicating accused 2 and 3 
and concocting a story merely from 
imagination. The injuries found on the 
person of Arunachalam by the doctor 
and the injuries found on P.W. 1 by 
Dr. Balasubramaniam and on the first 
accused by P.W. 4 also fit in with the 
prosecution case. In particular, I am 
satisfied that the injury on the head of 
the first accused was caused only by 
Arunachalam wresting the lathi (M.O.2) 
from the hands of the first accused and 
giving a blow with it on his head. 
Because it was On the head where the skin 
was taut the blow with the lathi might 
have caused an incised looking injury 
and the doctor might have described 
it as an incised wound. It is note- 
worthy that the doctor says that it could 
have been caused with a lathi. It is also 
not without significance that the first 
accused told the doctor that the injury 
was caused by a leather belt and not 
by an aruval as alleged later in Court. 
Thiru Vanamamalai, however, relies 
on the endorsement ibit D-2 of the 
Sub-Magistrate to whom the first accus- 
ed was sent for remand on Ist July, 
1972 at 11 am. The endorsement 


reads: 


“ Accused produced at 11 a.m. No 
complaint of ill-treatment by police. 


The accused having a bandage to his 
that he was cut 


head. He states 
Arunachalam 


with an aruval by 

Pillai.” 
The learned counsel argues that if at 
lla. on 31st July, 1972 the first accus- 
ed had told the Magistrate that the 
injury on his head had been caused with 
an aruval it was unlikely thatat 9 am. 
on 3ist July, 1972 he told the doctor 
that the injury was caused by a blow 
with aleather belt. However there is no 
reason to disbelieve the evidence of P.W.4. 
We cannot exclude the possibility of the 
first accused having given two inconsis- 
tent versions, one to the doctor and ano- 
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ther to the Sub-Magistrate because 
neither of them was true and the truth 
was that the injury had been caused by a 
blow with a lathi. 


32. Further if the deceased was armed 
with an aruval and aimed it atthe first 
accused the probabilities are that he 
would have succeeded in inflicting more 
serious injurieson the first accused than 
the single simple injury which was found 
on his head and he would not have allow- 
ed himself to be worsted’ by the first 
accused. Altogether, I am satisfied’ 
that the case of the prosecution is true 
and that the sequence of events of the 
occurrence was as summarised already, 
The first accused would clearly be liable 
for murder and under section 302 of the 
Indian Penal Code, on the first charge 
for the two stabs which he inflicted on 
Arunachalam (injuries Nos. 3 and 4in the 
post-mortem certificate). Similarly on 
the third charge the first accused 
would clearly be guilty under section 323 
of the Indian Penal Code, for the simple 
hurt which he caused to P.W. 1 by beat- 
ing with a lathi (injuries Nos. 1 and 4in 
the wound certificate Exhibit P-4). Simi- 
larly on the fourth charge the second 
accused would be guilty under section 
324 of the Indian Penal Code, for causin 
simple hurt to P.W.: I with an aruva 
(injuries Nos. 2 and 3 in the wound certi- 
ficate Exhibit P-4). There remains the 
second charge under section 302 read 
with section 34 ofthe Indian Penal Code, 
against accused 2and 3. It reads: 


“ That you accused Zand 3 at the same 
time and place and in the course of 
the same transaction in furtherance of 
the common intention you have 
formed along with accused 1 in causing 
the death of Arunachalam Pillai you 
accused 2 and $ caused injuries to 
the said Arunachalam Pillai by 
you accused 2 cutting him with 
an aruval and you accused $ 
by stabbing him with a pen-knife 
when accused | stabbed him with a 
pen-knife (as mentioned in charge 1 
supra) in furtherance of the said 
common, intention and you thereby 
committed an offence punishable 
under section 302 read with section 
34 of the Indian Penal Code, and 
within my cognizance.” 


n) 


On this charge the second accused 
would certainly be guilty under section 
$24 of the Indian Penal Code for his 
individual act of causing an incised 
injury (No. 1 in the post mortem certi- 
ficate) on the head of Arunachalam 
Pillai with an aruval. Similarly the 
third accused would certainly be guilty 
under section $24 of the Indian Penal 
Code, for the simple injury which he 
caused on the back of Arunachalam with 
a pen-knife (injury No. 2 in the post 
mortem certificate}. But the all-impor- 
tant question is whether accused 2 and 3 
or either of them can be convicted 
under section 302 read with section 34 
of the Indian Penal Code. On this 
question a number of decisions have 
been cited before us on either side 
of the line in some of which section 34has 
been held to apply and in some others 
ithas been held not to apply. But it is 
unnecessary to refer to them in detail 
because in the last resort the answer 
to the question must depend upon the 
facts and circumstaces of this particular 
case. One thing however isclear that 
since itis the prosecution who wants the 
Court to convict Accused 2 and 3 for 
the offence of murder itself by invoking 
section 34 of the Indian Penal Code, it is 
for the prosecution to prove the common 
intention beyond reasonable doubt and 
itis more so particularly where there is 
no direct evidence of the common inten- 
tion it is only a matter of inference from 
the circumstances. Examining the 
evidence from this point of view I feel 
that it cannot be said with reasonable 
certainty that accused 2 and 4 had 
necessarily a common, intention with the 
first accused to murder Arunachalam 
Pillai. The most important evidence 
on this question must be the actual 
manner of the attack. It is necessary 
to recall the exact sequence of events. 
P.W. 12 was going in front. Behind 
him P.W. 1 was going, and behind him 
Arunachalam was going. Accused 1, 2 
and 3 were waiting about twenty feet 
north ofthem. The first accused hada 
lathi in his right hand anda bichuva 
(M.O. 1) in the right side of his waist. 
The second accused had an aruval, 
and the third accused had a pen-knife. 
First accused dealt two blows on P. W. i 
with the lathi, one on his head and the 
other on his left flank. Arunachalam 
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intervened. Thereupon, the first accused 
gave a blow on the head of Arunacha- 
jam with the lathi. Arunachalam 
wrested the lathi from the first accused 
and gave a blow with it on the head of 
the first accused. The lathi broke 
into two pieces M.Os.’ 2 and 7. 


. The second accused gave a cut on. 
the head of Arunachalam with his aruval 
P.W. 1 prevented it. The second accu- 
sed gave cuts to P.W. 1 on his head and 
right palm. The first accused stabbed 
Arunachalam on the right side of his 
chest and the left side of his chest with 
M.O. 1. Upon receiving the stabs 
Arunachalam ran eight to ten yards. 
southwards, crying. “He has stabbed,” 
and then fell down face downwards. 
P.W. 1 also ran south. His dhoti 
(M.0.3) got stuck up in the thorns, 
discarding it, he ran south, clad in his 
towel, At that time, the third accused. 
inflicted a stab on the back of Aruna- 
chalam with a penknife. The accused 
then ran away north-west with their 
weapons. 


34- The question for determination is 
whether on the above evidence it can be 
said with certainly that accused 2 and 3 
had the common intention to murder 
Arunachalam. It maybe noted thatit 
was P.W. 1 who was attacked frst 
and not Arunachalam and even then the 
first accused gave a blow only with a 
lathi, which was not comparatively a 
deadly weapon. It was only when Aruna- 
chalam intervened that the first accused 
attacked Arunachalam, and even then, 
he only gave 2 blow with his lathi on 
the head of Arunachalam. He did not 
use the knife on Arunachalam immedia- 
tely. 


35. Further, the second accused chose 
to attack Arunachalam only after Aruna- 
chalam had given a blow on the head of 
the first accused with the lathi which 
be had wrested from the first accused. 
The second accused did not choose 
to attack Arunachalam earlier. More- 
over, the second accused caused only a 
simple injury to Arunachalam. If he 
had any intention kill to Arunachalam 
he could easily have caused more 
serious and deadly cuts himself even 
at that stage. Instead, the second accu- 
sed turned his attention to P.W. 1. I 
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was Only after this that the first accused 
inflicted fatal stabs on Arunachalam. It 
is true that the third accused inflicted a 
stab even after Arunachalam had fallen 
down, but that was again a simple 
injury. ’ 

36. Ifaccused 2 and 3 had any? common 
intention to murder Arunachalam,’ they 
could have inflicted more serious inju- 
ties on Arunachalam who was absolutely 
at their mercy. 


37. Further, there was no particular 
reason for murdering Arunachalam and 
allowing P.W 1 toescape. The evidence 
of P.Ws. 1, 3 and 6 shows that it was 
only with P.W. 1 that accused 1, 2 and 3 
quarrelled on the preceding night 29th 

uly, 1972 saying that he had issued a 

wyer’s notice claiming damages and 
that they would not leave without cutt- 
ing him. Arunachalam himself was (sir) 
the man at the spot and was employed 
in Tuticorin. It is true that P.W. 5 says 
that he issued the notice (Exhibit P-5) 
‘on instructions from P.W. 3 and her 
husband, Arunachalam. But the notice 
was dated 15th April, 1972 and for over 
three months, the accused did not choose 
tocause any harm to Arunachalam. 
Itis a fair inference in favour of the pro- 
secution that after the second accused’s 
visit to the village on short leave, the 
accused raised up the matter. But then, 
it was to P.W. 1 they went on the night 
of 28th July, 1972. P.W. 5 says that 
after his intervention the accused wert 
away peacefully. No -hurt was caused 
to P.W. 1 or to P.W. 3 on the night 
of 28th July, 1972. Ifwe were to assume 
that accused 1, 2and3 hada common 
intention to murder Arunachalam, we 
must further assume logically that they 
had a common intention to murder P.W. 
las well. yet they allowed P.W. 1 to 
escape. It should not have been a diffi- 
cult matter for them to prevent P.W. 1 
from escaping and to mwder him. All 
these circumstances together suggest 
that they had been waiting there only 
to cause whatever hurt each could to 
P.W. 1, and to Arunachalam, ifhe inter- 
vened, and that the murder was unex- 
pected. The evidence is quite consis- 
tent with this view. Even if we were to 
assume for the sake ofargument, and argu- 
ment alone, that two views are possible, 
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the view more favourable to the accused 
should be taken; since the burden of 
proof is on the prosecution who warts 
to fasten the liability for murder on accu- 
sed 2 and 3 vicariously. It may be 
noted that even the first accused used 
the knife (M.O. 1) only after Arunacha- 
lam had beaten him on the head with the 
lathi. The first accused was evidently 
provoked by that act of Arunachalam 
and it was on that provocation that he 
inflicted the stabs. He does not seem to 
have had any premeditated intention 
himself to stab Arunachalam. Thee is 
no evidence of any prior concert among 
the three accused that they should murder 
Arunachalam. We cannot exclude the 
possibility of there not having been any 
specific talk among themselves, and the 
common intention being only matter of 
inference from the evidence. If we are 
asked to infer that, the material must be 
strong enough. It is quite probable 
that the third accused, after the remark 
of the deceased to him as the bus stop, 
informed his father and brother, and 
that was how they came to be waiting by 
the side of the footpath expecting P.W. 1 
and the deceased to come along that 
way. But, merely from that circumstan- 
ce, wecannot jump to the conclusion 
that they had a common intention to 
murder Arunachalam. We must take into 
account the manner ofthe occurrence 
as I have done above. It may also be 
noted that, though according to the evi- 
dence of P.W. 1, the third accused, when 
he left the bus stop, uttered a threat 
“you come to the village. We shall 
commit murder”, that important aver- 
ment is not spoken to by P.W. 2, nor 
does it find place in Exhibit P-1, which 
is Otherwise very detailed. It is, obvi- 
ously an exaggeration on the part of 
P.W. 1, and it is not true. 


38. It maybe noted that even the 
learned Sessions Judge, who says in 
paragraph 27 of his judgment that the 
three accused had the common intention 
of causing the death of Arunachalam, 
observes in paragraph 28 as follows: 


“Regarding the sentences, it is to be 
stated that accused 1 to 3 do not deserve 
the extreme penalty provided by law 
for the offence of murder since accused 
1 caused injury Nos. 3 and 4, detailed in 
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Exhibit P-2 to the deceased, and accus- 

ed 2 and 3 caused injury Nos. land 2 
detailed in Exhibit P-2 to the deceased, 
after ihe deceased beat on the head of accused 
1 with M.O. 2 which was snatched by 
him from the hand of accused 1 after 
accused l beat on the head of the deceas- 
ed with M.O. 2. In the circumstances I 
think that the ends of justice will be 
met if accused 1 is sentenced to impri- 
3onment for life for the offence under 
302, Indian Penal Code, and accused 
2 and‘ 3 are sentenced to imprison- 
ment for life under section 3€2, 
Tead with section 34, Indian Penal 
Code.” 


39. The words underlined by me for 
the purpose show that even the learned 
Sessions Judge felt that it was nota 
premeditated murder and that the first 
accused inflicted the fatal injuries only 
because Arunachalam gave a blow on 
the head of the first accused with M.O. 2 
and that was the reason why accused 2 
and 3 also caused injuries to Arunacha- 
lam, and they were simple injuries. The 
reason which the learned Sessions Judge 
has given in paragraph 28 of his judg- 
ment for awarding the lesser sentence 
should have logically led him to conclude 
that there was no premeditated inten- 
tion to murder Arunachalam and that 
no common intention to murder Aruna- 
chalam was developed at the spot, and, 
in my Opinion the evidence does not 
warrant such an inference of common 
intention developing at the spot. 


40. My main endeavour in the above 
discussion has been to show that no com- 
mon intention to murder Arunachalam 
has been made out, and in the course of 
the discussion, I have proceeded on the 
view that, though the accused had gathe- 
red together and were waiting, they had 
no specific common intention and that 
each merely wanted to inflict whatever 
injury he could. But I am conscious 
that from the circumstances that the 
were waiting together with some wea- 
pons, it is possible to infer that they hada 
common intention to cause some hurt. 
The only question is what is the extent 
of that hurt? If the common intention 
was only to cause simple hurt, it would 
only be an offence under section 324, 
Tead with section 34 of the Indian Penal 
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Code, and for practica] purposes, it 
would not make any difference, if 
accused 2 and 3 were convicted under 
section 324 read with section 34 instead 
of their being convicted specifically under 
section 324. I have considered the ques- 
tion whether it is possible to infer that the 
common intention was to cause grievous 
hurt, i.e., section 326 read with section 34. 
Here’ again, the difficulty which I find is 
that if we were to hold that there was a 
common intention to cause grievous 
hurt to Arunachalam we must logically 
postulate that there was a common inten- 
tion to cause grievous hurt to P.W. 1 
also, But actually, only simple hurt 
was caused to P.W. 1. Hence it is 
not possible to hold that in the case of 
Arunachalam the common intention 
extended to causing grievous hurt. 


41. Thiru Kulandaivel, arguing for the 
learned Public Prosecutor, strongly 
relied on Exhibit P-14 as disclosing the 
intention of the second accused to murder 
Arunachalam. I think, however, that 
this is a far-fetched inference from 
Exhibit P-14. In Exhibit P-14, the 
wish of the second actcused to cause 
Pregnancy to P.W. 3 merely discloses 
very bad taste and ill-feeling against 
P.W. 3, but would not be sufficient to show 
that he intended to murder Arunacha- 
lam. If that was his intention, he could 
easily have caused fatal injuries himself 
to Arunachalam with the aruval when 
Arunachalam was at his mercy. 


42. P.W. 3n0 doubt says in chief exami- 
nation that after she issued the lawyer’s. 
notice, the first accused was threatening. 
“Let my son (second accused) come. 
I shall exterminate your family, root and 
branch.” ‘The actual sequence of events. 
which resulted in the death of Arunacha- 
lam does not warrant the view that even 
the first accused had any premeditated. 
intention to kill Arunachalam, and cer- 
tainly, the evidence is not sufficient to 
show that accused 2 and 3 shared any 
common. intention with the first accused. 
43. The decisions cited by Thiru Vana- 
mamalaifor his contention that section 34 
of the Indian Penal Code, cannot apply 
are these : Mahbub Shah v. King Emperor 
where is was Observed: 


L LR. 
(P.G.): ALK 





LA. 148: 


(1945) 2 MLJ. 144 
1945 P.G. 118. J 
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“In their Lordships’ view, the infer- 
ence of common intention within the 
meaning of the term in section 34 
should never be reached unless itis a 
necessary inference deducible from the 
circumstances of the case.” 


Pandurang v. State of Hydsrabad': where 
the aboye observations were quoted with 
approval, and it was further observed: 


“But to say this is no more than to 
reproduce the ordinary rule about 
circumstantial evidence, for there is 
no special rule of evidence for this class 
of case. At bottom, it isa question 
of fact in every case and however simi- 
lar the circumstances, facts in one 
case cannot be used as a precedent to 
determine the conclusion on the facts 
in another. All that is mecessary is 
either to have direct proof of prior 
concert or proof of circumstances which 
necessarily lead to that inference, or, as 
we prefer to put itin the time-honoured 
way, the incriminating facts must be 
incompatible with the innocence of the 
accused and incapable of explanation 
on any other hypothesis.” 


Unreported judgment of the Supreme 
Court in Amrik Singh v. State of Punjab, 
Devilal v. State of Rajasthan’, Sri Kishan v. 
State of Uttar Pradesh*, where the con- 
victions under section 302 read with 
section 34 of the Indian Penal Code 
were altered to section 325, read 
with section 34; Satrughan Patar v. 
Emperor’, Fateh Khan v. Emperor’. 


44. On behalfof the State, the follow- 
ing decisions were cited Barendra 
Kumar v. King Emperor’, Karnail Singh 
State of Punjab®, Mathuralal Adhi Reddi v. 
State of Hyderabad®, Wazir Singh v. State of 
Punjab), Ram Chandra v. State of Uttar 
Pradesh*1, where the charge of murder 


1. (1955) 1 S.C.R. 1083: 1955 S.J. 106: 
ALR. 1955 S.G. 216 


2. G.A. No. 62 of 1 dated 17-12-1971. 
3. ALR. 1971 1969, 


1444. 
4 (1978 3) 1 SCR 794 : ALR 1972 S.C. 2056. 


5. 50 LG, 337 ear, and 346. 

6. AIR. 1930 

7. L.R. 52 ILÀ. 40 : B MLI. 543: ALR. 
1925 P.G. 1. 


8. 1954 as 904: 


a eae 19 204. 
hea ler 1056 S.C. 177. 


io. A.LR, 1956 S.C. 754. 
di. ALR. 1957 S.C. 381. 


1954 S.CJ. 269: 
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was held not proved, but section 34 was 
applied for the offence of kidnapping 
and extortion under sections 364 and 
386 of the Indian Penal Code; Bharwad 
Mepa Dena v. Stat. of Bombay? ; Perta- 
swami v. State®, State of SAD v. Kartar 
Singk?, Hethubha v. Stato See 

Thangaraj, In re5; Ram Foal v. State of. 
Uttar Pradesk®, 


45. The learned Public Prosecutor, 
with fairness, cited also other decisions, 
wherein the charge of murder under 
section 302 read with section 34 was held 
not established, for example; Chikkaranga 
Gowda v. State of Mysore”, Sheoram Singh v. 
State of Uttar Pradesh®, Reference was also 
made to Dalip Singh v. State of Punjab®, 

Afrakim Sheik v. State of West of Bengal.+9 
where it was held that section 34 could 
be applied to an offence under the 
second part of section 304 involving only 
knowledge but not intention. My 
learned brother also referred to a deci- 
sion of this Courtin Na cages and others v. 

The State of Tamil Nadu*1, and the judg- 
ment of the Supreme Court on appeal 
therefrom in C.A. No. 78 of 1971. 


46. In the result, I confirm the convic- 
tion of the first accused of the murder of 
Arunachalam under section 302 of the 
Indian Penal Code on the first charge 
and the sentence of imprisonment for life. 
I also confirm the conviction of the first 
accused under section 323 of the Indian 
Pena] Code, on the third charge and the 
sentence of rigorous imprisonment for 
one year, which will run concurrently 
with the other sentence. I set aside 
the conviction of the second accused 
under section 302 read with section 34 
of the Indian Penal Code, on the second 
charge, and convict him, instead, under 





1. (1960)2 S.G.R. 172: 1960 SCJ. 478: 
A.LR. 1960 S.C. 289. 


2. (1960) M.W.N. (Crl.) 190. 


3. (9 Wipes in on oi) M.L.J. (Crl.) 
113: 1970 $ 
eE EONA W (ca Bas (1970) 2 S.G.J. 
35 : 

5. (1972) EAA “on en 

6. (1973) L.W. (Cr.) 110. 

7. R- 1956 .S.G. 731. 

8. (1978) 35.C.C. 110, A.LR.1972 S.G. 2555. 

9. 1954 S.C.R. 145 at 151: 1953 S.GJ. 
532: AIR 1953. S.C. 364. 
ee (1964) 2 CLL. J. 350: ALR. 1964 S.C. 

3. 


11. R.T. No. 85 of 1969. 
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section 324 ofthe Incian Penal Code, and 
Sentence him to undergo rigorous impri- 
sOnment for three years. I confirm his 
‘conviction under section 324 of the 
Indian Penal Code, on the fourth charge, 
and the sentence of rigorus imprisonment 
for two years. This sentence will run 
after the sentence on the second charge 
is over; in other words, the sentence will 
run consecutively. I set aside the con- 
viction of the third accused on the second 
charge under section 302 read with 
section 34 ofthe Indian Penal Code and 
convict him instead, under section 324 
of the Indian Penal Code, and sentence 
him to undergo rigorous imprisonment 
for three years. 


K. N. Mudaliyar J—The three 
appellants (A-1 to A-3) appeal against 
their convictions for offences under sec- 
tion 302, Indian Penal Code (A-1 only), 
302 read with section 34, Indian Penal 
Code (A-2 and A-3 only), section 323 
Indian Penal Code (A-lonly) and 324, 
Indian Penal Code (A-2 only) and the 
various sentences imposed On them. 


* + * * 


{The discussion of facts is omitted—] 


48. In his well reasoned judgment, the 
dearned Trial Judge has given findings 
which I shall describe here below. The 
learned Trial Judge believed the evi- 
dence of P.Ws. 1,3 and 6 regarding the 
motives for the occurrence. The learned 
Trial Judge acted on the admission of 
A-l and A-3 in regard to the receipt of 
Exhibit P-5 sent by and testified by P.W. 
5 on behalf of P.W. 3 and her husband 
deceased Arunachalam Pillai. The lear- 
ned Trial Judge noticed that A-2 has 
admitted that he sent the inland letter 
Exhibit P-14 dated 17th July, 1972 
to A-3 and his mother, and that in Exhi- 
bit P-14, A-2 has written to the effect 
that he would wipe out the tears of his 
mother and teach a proper lesson to 
P.W 3 after his arrival in the village 


* * * * 
[The discussions of facts and circumstan- 
‘ces omitted.] 


49. The learned Trial Judge did not 
choose to accept the contents of Exhibit 
D-2 in view of his unhesitating acceptance 
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of the testimony of P.Ws. 1 and 2. The 
learned Trial Judge found in effect that 
P.W. land the deceased were not the 
aggressors and that A-l had no right of 
self-defence when he stabbed the deceased 
with a knife. The learned Trial Judge 
further found that A-1 to A-3 were lying 
in wait at the place marked A in Exhibit 
P-25 and that all the three accused were 
armed with lethal weapons. After des- 
cribing the various overt acts of A-] to 
A-3, the learned Trial Judge found that 
P.W. 1 and the deceased were not 
the aggressors, but on the contrary A-1 to 
A-3, were the aggressors, and it was 
A-1 who attacked P.W. 1 and the deceased 
first with M.O. 2. In paragraph 25 
of his judgment the learned Trial Judge 
rejected the plea of A-1 regarding the 
right of self-defence. The learned Trial 

e further considered the pleas of 
A-l and A-3 in particular and also the 
plea of A-1 and concluded that the decea- 
sed did not attack A-1 suddenly with an 
aruval. On the contrary he found that 
A-1 to A-3 attacked the deceased and 
caused all the four injuries as described 
in Exhibit P-2. 


50. The learned counsel for the appel- 
lants argued that there was no meeting 
or confrontation between P.W. 1 and his 
son-in-law Arunachalam Pillai (deceased) 
and A-3 and that the wordy altercation 
between, them is a mere introduction of a 
false thing by P.W. 1 and that there was 
no need for them to stay on talking at 
the junction bus stop for about 45 minutes. 
Remembering the anterior history of 
enmity between P.Ws. | and 3 and P.W. 
3s husband and the members of the 
family of A-1, A-2 and A-3 and the two 
incidents in which A-2 abused P.W. 3 
with the result that she left for her father’s 
home and the later incident in which 
A-1 to A-3 went to the house of P.W. 1 
aggressively and started a quarrel at 
about 10-30 p.m. on the night of 28th 
July, 1972, there is little wonder that 
A-3 should have been out for watching 
the movements of P.W. 1 and his son- 
in-law, Arunachalam Pillai who were 
returning from Tuticorin. Probably A-3 
wanted to mvke sure of their victim, for 
A-1 to A-3 must have arrived already and 
lying in wait at point ‘A’ in Exhibit 
P-25 for their quarry. There is nothing 
extraordinary for the rural people like 
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P.Ws. 1, 2 and Perumal Pillai (not 
ey and Arunachalam Pillai 
(deceased) to have hibernated at the bus 
stop for some time before they started 
walking to Pettaloorani, particularly in 
the wake of the unseemly reply probably 
given in a bellicose mood by A-3 on his 
being questioned by Arunachalam Pillai 
(deceased). The learned counsel further 
argued that all the three accused would 
not be armed with the weapons which 
are now ascribed to them if they were 
lying in wait for their victim. I am 
unable to see any force in this argument. 
The weapons with which all the three ac- 
cused were armed are dangerous weapons 
which could be used with lethal and 
mortal effect on the victims. If only 
P.W. 2 did not run for safety even leaving 
behind his dhothi M.O. 3, he would 
have also been cuttodeath. Fortunately, 
he escaped when his son-in-law fell a 
victim to the murderous attack of the 
three accused. 


* * * * k 


[The discussion of facts and circumstan- 
ces omitted.] 


51. The only serious argument, in my 
view submitted by the learned counsel 
is that there was no common intention to 
murder the deceased Arunachalam Pillai 
on the part of A-2 and A- 3, because 
Arunachalam Pillai (deceased) was not 
necessarily the target of the attack by 
A-1 to A-3. After all, Arunachalam 
Pillai was living in Tuticorin, There- 
fore, there was a preconcert on the part 
of A-1 to A-3 in respect of the attack of 
P.W. lonly, andnot against Arunacha- 
lam Pillai (deceased). The sequence 
of the murderous assault would not sup- 
port the preconcer’t against Arunachalam 
Pillai (deceased). Therefore, common 
intention cannot be attributed to A-2 and 
A-3. In Exhibit P-1, only threat by 
A-3 is averred and it may be that the 
common intention on the part of A-2 and 
A-3 is the cause of grievous injury. Iam 
afraid, this argument proceeds on the 
basic misapprehension of the evidence 
that P.W. 1 was responsible for the issue 
of Exhibit P-5. A perusal of the testi- 
money of P.W. 5 would show that on 15th 
April, 1972 on instructions from P.W.3 
and her Husband P.W. 5 (an Advocate) 
issued the notice to A-l, his wife Pechi 
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Ammal, her son A-3, and his daughter 
Annalakshmi Ammal. P.W. 5 was not 
cross-examined at all. Therefore, the 
assumption that P.W. 1 was responsible 
for the issue of Exhibit P-5 falls to the 
ground. It referred to the notice Ex. P-5 
and the consequential animosity arising 
from the claim for damages is only bet- 
ween the family members of the accused 
and Arunachslam Pillai (deceased) and 
his wife P.W. 1. Tomy mind, A-l and 
A-2 and A-3 were for the blood of 
Arunachalam Pillai (deceased) or even 
may be for the blood of his wife P.W. 3. 
They even went and created gallata in 
the house of P.W. 1 wherein P.W. 3 
sought shelter on the night of 28th July, 
1972 after she was humiliated by the filthy 
abuse from A-2. That onlty A nee that 
they were always tracking her foot-steps 
or her husband’s. Getting a scent of 
the move by P.W. 1 to get his son-in-law 
to the village of Pottaloorani from Tuti- 
corin A-3 was making sure of their inten- 
ded victim and he must have giver. the 
material information of the arrival of 
Arunachalam Pillai (deceased) to A-I 
and A-2 at point ‘A’ in Exhibit P-25, I 
have no doubt in my mind that un- 
doubtedly the target was only the mur- 
dered victim Arurachalam Pillai (decea- 
sed). The second accused admitted in 
his statutory explanation (when ques- 
tioned under section 342, Criminal 
Procedure Code) that the contents of 
Exhibit P-14 are in his handwriting— 
not merely that he admitted having signed 
the letter, Exhibit P-14. It is extracted 
here below for the purpose of gathering 
his murderous intention against P.W. 3 
and her husband even as early as 17th 
February, 1972, barely within 12 days:— 
his simmering indignation would not die 
down immediately on his arrival in the 
village. 
k * * k w 

[Discussion of facts omitted.] 


52. The author of Exhibit P-14 (A-2) 
must have been capable of uttering the 
most slanderous and unutterable language 
particularly when he saw P.W. 3 in the 
village next to his house. A-3 being a 
young and inflammable youth of 29 
years must have seen his revengeful father 
armed with two weapons and certainly 
when he was armed with a pen knife 
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his intention was to murder Arunachalam 
Pillai (deceased). P.W. 1 cannot be the 
target at all, for, he did nothing that 
would rouse the enmity or animosity of 
A-1 to A-3 against P.W. 1. The entire re- 
corded evidence would show that P.W. 1 
gave shelter to his daughter P.W. 3 only 
during the night of 28th July, 1972. 
The entire quarrel resulting from the 
sullage water flowing in front of the 
house of P.W. 3 and the consequential 
assault on P.W. 3 and resultant com- 
plaint ending in the sentence of fine: 
vide Exhibit $17, and the further claim 
for damages by P.W. 3 and her husband 
through Exhibit P-5 as testified by P.W. 5 
would only show that Arunachalam 
Pillai (deceased) alone was the principal 
target for their attack. I am unable to 
see any other way of concluding from 
the sequence of attack that Aruna- 
chalam Pillai and Arunachalam Pillai 
alone was the orly target for the murder- 
ous assault committed by A-1 to A-3. 
There has been a catena of cases cited 
by the learned Public Prosecvtor and the 
learned counsel for the appellants, and 
it is unnecessary for me to extract the 
relevant portions from the various deci- 
sions cited from the bar. 


53. The following decisions have been 
cited by the learned counsel for the appel- 
lants and the learned Public Prosecutor: 
Satrughan Patar v. Emperort; Barendra 
Kumar v. King Emperor?, Fatehkkan v. 
Emperor’; Mahbub Shak v. Emperort; In re 
Nachimuthu Goundan5, Kripal v. State of 
U.P.6; Pandurang v. State of Hyderabad’; 
M. A. Reddy v. State of Hyderabad’, 
Chikkarang Gowda v. Mysore State®; Wazir 
Singh v. State of Punjab!°; Ramchandra v. 
U. P. State}; Bhawad Mepa Dana v. 
State of Bombay!?; Periaswant v. State!3; 





1. (1919) 50 LC. 377- 
2. LR. 


2 I.A. 40: 48 M.L.J. 543: ALR. 
1925 P.G. 1. 


. ALR. 1950 Lah. 950. 
pe (1945) M.W.N. (Cr.) 69 : (1945) 2M.L.J. 
144: A.LR. 1945 P.C. 118. 
4 I.L.R. (1947) Mad. 425: (1946) 2 M.L.J. 
187: A.I.R. 1947 Mad. 259. 
6. AIR. 1954 S.G. 706. 
7. 1955 SOJ n A 1955 S.G. 216. 
8 AIR 1 Cc. à 
9. 1956 Orla. 1365: A.LR. 1956 S.C. 731. 
10, ALR 1956 S.C. 754 
11. 1957 Crl.L.J. 559: A.LR. 1957 S.G. gal 
1960 S.C.j. 478: A.LR. 1960 S.C. 289 
. 1960 M.W.N. (Cr.) 130. 
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Dalip Singh and others v. State of Punjabt; 
Karnail Singh and another v. State of Panjab*; 
Afrakim Sheikh v. State of West Bengal; 
Amriksiigh and others v. State of Punjab; 
Hathubha v. State of Gujarat®; Gaya Prasad 
V. State of Maharashtra*®; Devilal v. State of 
Rajasthan’; Ram Lal v. Delhi Administration? 
Karivadat alias Periaswamy, In re®; 
State v.  Katuppanna Thevar!°; Ram 
Tahal v. State of U.P11; Shri Kishan v. 
State cf U.P.1%; Sheoram Singh v. State of 
U.P.;t3 Thanguraj, In re14, 


54. I would like to bear in mind the 
principles enunciated in some of the 
leading decisions cited before the Court. 
I now make the relevant gleanings from 
some of the said leading decisions. 
Their Lordships of the Privy Council 
in Barendra Kumar v. King Emperor ®, obser- 
ved as follows: 


“ The appellant’s argument is, in brief, 
that in section 24, ‘a criminal act’ in so 
far as murder is concerned, means an 
act which takes life criminally witbin 
section 302 because the section con- 
cludes by saying “‘is liable for that act 
in the same manner as if the act were 
done by himself alone” and there is no 
act done by himself alone, which could 
make a man liable to be punished as a 
murderer, except an act done by himself 
and fatal to his victim. Thus the 
effect is that, where each of several 
persons does something criminal all 
acting in furtherance of a common 
intention, each is punishable for what 
he has done, as if he had done it by 
himself. Such a proposition was not 
woth enacting, for, ifa man has done 
a Od A aD as CONE 


1953 S.G.J. 3a: A.LR. 1953 S.C. 364. 
1954 S.C.J. 269: ALR. 1954 S.C. 204. 
(1964) 6S.C.R.172: A.I.R.1964 S.C. 1263. 
C.A.No. 62 of 1969 (S.C.). 

(1970) 2 S.C.J.635: A.T.R.1g70 S.C. 1266, 
A.LR. 1971 S.G. 1112. 

(1971) Crl.L.J. 1192: ALR. 1971 S.C. 


` (1973) 1 S.C.W.R. 179: ALR. 1972 S.C. 


(1972) L.W. (Crl.) S.N. 14. 

(1973) 1 M.L.J. 26. 

- (1972 2 S.C J.308: A.LR. 1972 S.C. 254. 
(1973) 1 S. 734: ALR. 1972 S.Q. 


E S.C.R. 939: A.I.R.1972 S.C. 2555. 
(1972) L.W. (Grl.) 170. 
. 52 L.R- 40:48 M.L.J. 54g: ALR. 1925 
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something criminal] in itself, he must be 
punishable for it, and none the less so, 
that others were doing other c:iminal 
acts of their own at the same time and 
in furtherance of an intention com- 
mon to all. It follows from the appeb- 
lant’s argument that the section only 
applies to cases where several persons 
acting in furtherance ofa common 
intention do some fatal act, which one 
could do by himself. Criminal action, 
which takes the form of acts by several 
persons, in their united effect produc- 
ing one result, must then be caught 
under some other section and except in 
the case of unlawful assembly, is caught 
under attempts or abetment. By way 
of illustration it may be noted that, in 
effect, this means, that, if three assail- 
ants simultaneously fire at their victim 
and lodge three: bullets in his brain, 
all may be murderers, but, if one bullet 
only grazes his ear, one of them is 
not a murderer and ‘each being entitled 
to the benefit of the doubt, all must be 
acquitted of murder, unless the evi- 
dence inclines in favour of the marks- 
manship of two or of one. This argu- 
ment evidently fixes attention exclu- 
sively upon the accused person’s own 
act. Intention to kill and resulting 
death accordingly are not enough; 
there must be proved an act, which 
kills, done by several persons and cor- 
responding to if not identical with, the 
same fatal act done by one. The 
answer is that, if this construction is 
adopted, it defeats itself, for several 
persons cannot do the same act as one 
of them does. They may do acts 
` identically similar, but, the act of each 
is his own, and because it is his own 
and is relative to himself, it is not the 
act of another, or the same as that other’s 
act. The result is that section 54 con- 
strued thus, has no content and is 
useless. Before the High Court the 
appellant’s counsel put an illustration 
of their own which may be taken now, 
because the whole range of feasible 
illustrations being extraordinarily small 
this one is equally exact in theory and 
paradoxical in practice. Suppose two 
men tie a rope round the neck of a 
third and pull opposite ends of the 
rope till he is strangled. This they said 
teally is an instance ofa case under 
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section 34. Really it isnot. Obviously 
cach is pulling his own end of the rope, 
with his own strength, standing in 
the position that He chooses to take up 
and exerting himself in the way that 
is natural to him, in 2 word in a way 
that is his. Let it be that in effect 
each pulls as hard as the other and at 
the same time and that both equally 
contribute to the result. Still the act, 
for which either would be Hable, is 
done by himself alone, is precisely not 
the act done by the other person. 
There are two acts, for which both 
actors ought to suffer death separately 
done by two persons but identically 
similar. Let us add the element that 
neither act without the other would 
have been fatal, so that the fatal effect 
was the cumulative result of the acts 
of both. Even this does not make 
either person do what the other person 
does, it merely makes the act, for which 
he would be liable if, done by himself 
alone, an attempt to murder and not 
an act of murder, and accordingly the 
case isnot an illustration of section 34. 
To this the reply was made 
before the High Court, that, in a case 
where death results from the cumula- 
tive effect of different acts, each actor 
must be deemed guilty of murder, 
though whether because it cannot be 
shown that it was not his act alone 
which took the victim’s life, or because 
the absurdity of the argument had 
to be disclaimed somehow, it is not 
easy to determine. Yet, absurd it is 
and absurd it must remain. ‘Where 
two men have done a man to 
death”, said the learned counsel 
(Record 127), your Lordships will not 
inquire into the individual effect of 
each blow, but the point Iam insisting 
or is that the doing to death must have 
been the joint acts of both. This conces- 
sion, rational enough in itself, is another 
way of saying that the section really 
means ‘when a joint criminal act has 
been done by the acts of two persons in 
furtherance ofa common intention each 
is liable for that joint criminal act, as if 
he had done it all bv himself? On the 
other hand, if it is read as the appellant 
reads it, then, returning to the illustra- 
tion of the rope, if both men are char- 
ged together but each is to be made lia- 
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ble for his act only and as if he had 
done it by himself, each can say that the 
prosecution has not discharged the on- 
us, for ro more is poe against him 

an attempt, which might not have 
succeeded in the absence of the other 
party charged. Thus, both will be 
acquitted of murder, and willonly be 
convicted ofan attempt, although the 
victim is and remains a murdered man. 
If,on the other hand, each were tried 
separately by different juries, either jury 
-or both, taking the view that the vio- 
lence used by the man before them 
‘killed the man, whom they knew to be 
dead, might return unimpeachable ver- 
-dicts of murder, and then, both men 
would be justly hanged. 


As soon, however, as the other sections 
.of this part of the Code are looked at, 
it becomes plain that the words of sec- 
tion 34 are not to be eviscerated by 
reading them in this exceedingly 
dimited sense. By section 33, a criminal 
act in section 34, includes a series 
-of acts, and further, ‘‘act” includes 
omission to act, for example, an 
omission to interfere in order to 
prevent a murder being cone before 
‘one’s very eyes. By section 37, 
when any offence is committed by 
means of several acts whoever inten- 
tionally co-operates in the commission 
-of that offence by doing any one of 
those acts, either singly or jointly with 
-any other person, commits that offer.ce. 
Even if the appellant did nothing as 
he stood outside the door, it is to be 
tTemembered that in crimes as in other 
things “they also serve who only stand 
and wait”. By section 38 when seve- 
ral persons are engaged or concerned 
an the commission of a criminal act, 
they may be guilty of different 
offences by means of that act. Read 
‘together these sections are reasonably 
plain. Section 34 deals with the doing 
-of separate acts, similar or diverse, by 
several persons; if all are done in fur- 
‘therance of a common intention each 
person is liable for the result of them 
all, asif he had done them himself, for 
“that act’? and ‘‘the act” in the latter 
part of the sectior must include the 
‘whole action covered by as “a criminal 
act” in the first part because they refer 
tu it. Section 37 provides that, when 
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several acts are done so as to result 
together in the commission of an 
offence, the doing of any One of them, 
with an intentior to co-operate in the 
offence (which may not be the same as 
an intention common to all) makes the 
actor liable to be punished for the 
commission ofthe offence. Section 28, 
provides for different punishments for 
different offences as an alterative to cne 
punishment for one offence whether 
the persons engaged o1 concerned in 
the commission of s criminal act are 
set in motion’ by the one intention or by 
the other. 


The other part of the appellant’s 
argument rests on sections 114 and 149 
and it is said that, if section 34 bears the 
meaning adopted by the High Court, 
these sections are otiose. Section 149, 
however, is certainly not otiose, for in 
any cas it creates a specific offence and 
deals with the punishment of that 
offence alone. It postulates an assem- 
bly of five or more persons having a 
common object, viz., One of those named 
in section 141 (R. v. Sabed Ali)!, and 
then, the doing of acts by members of 
it in prosecution of that object. There 
is a difference between object and 
intention, for though their object is 
common, the intentions of the several 
members may differ and indeed may 
be similar only in respect that they are 
all unlawful while the element of parti- 
cipation in action which is the leading 
feature of section 34 is replaced in 
section 149 by membership of the 
assembly at the time of the committing 
of the offence. Both sections deal with 
combinations of persons who become 
punishable as sharers in an offence. 
Thus they have a certain resemblance 
and may to some extent overlap, but 
section 149 cannot at any rate rele te 
section 34 to the position of dealing 
only with joint action by the commis- 
sion of identically similar criminal acts. 
a kind of case which is notin itself 
deserving of separate treatmer.t at all”. 


55: Thei: Lordships ofthe Privy Council 
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that section 34, Indian Penal Code lays 
down a principle of joint liability in the 
doing of a criminal act. The section 
does not say “the common intention of 
all” nor does it sav ‘an intention common 
to all.’ 


“Under the section, the essence of that 
liability is to be found in the existence 
of a common intention animating the 
accused leading to the doing of a cri- 
minal act in furtherance of such inten- 
tion. To invoke the aid of section 34 
successfully, it must be shown that the 
criminal act complained against was 

, done by One of the accused persons in 
the furtherance of the common inten- 
tion of all; if this is shown then liabi- 
lity for the crime may be imposed on 
any one of the persons in the same 
manner asif the act were done by him 
alone. This being the principle, the 
common intention within the meaning 
of the section implies 2 prearranged 
plan, and to convict the accused of an 
offence applying the section it should 
be proved that the criminal act was 
done in cOncert pursuant to the pre- 
arrangea plan. It is difficult, if not 
impossible to procure direct evidence to 
prove the intention of an individual, 
in most cases it has to be inferred from 
his act or conduct or other relevant 
circumstances of the case. Care must 
be taken not to confuse same or similar 
intention with common intention; the 
partition which divides their contents 
is often very thin, nevertheless, the 
distinction is real and substantial; and 
if overlooked will result in miscarriage 
of justice. The inference of common 
intention within the meaning of the 
term in scction 34 should never be rea- 
ched unless it is a necessary inference 
deducible from the circumstances of 
the case. 


While interpreting the scope of section 
34 of the Indian Penal Code as expoun- 
ded in the dicision in Mahbub Shak v. 
Emperor’, two learned Judges of this 
Court held. In 1e Nachimuthu Goundan 
and others?, that the decision of the Privy 
Council in Muhbub Shah v. Empeor', is 





1. (1945) M.W.N. (Crl.) 69: L.R. 72 I. : 
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warrant only for the prosecutior that 
itis nct enough to attract the provisions 
of section 34 of the Indian Penal Code 
that there was the same intention on 
the part of severa] people to commit a 
particular criminal ect or 2 similar 
intention but thatitis necessary before 
the section could come into play that: 
there must be pre-arranged plan in 
pursuance of which the criminal act 
was done. 


Their Lordships do not rule out the- 
possibility of a common intention 
developing in the course of events 
though it might not have been present 
to start with, nor do they say that the 
intention cannot be inferred from the- 
conduct of assailants. The question 
whether there was such an intention 
or not will have to depend in many 

cases on inferences to be drawn from 

the proved facts and not on any direct 
evidence about a pre-conceived scheme 

or plan which may not be available- 
atall.” 


Their Lordships of the Sypreme Court in 
Hethubka v. State of Gujarat?, observed 
as follows:— 


“This Court in the case Shankarlal 
Kacharabhai and others v. State of Gujarat? , 
said thata mistake by one of the accused 
as to killing X in place of Y would uot 
displace the common intention if the- 
evidence showed the concerted action 
in furtherance of prearranged plan. 
The dominant feature of section 34 is 
the element of participation in action. 
The participation necd not in alli 
cases be by physical presence. Gom- 
mon intention implies acting in con- 
cert. Thete is a pre-arranged plan 
which is proved either from conduct. 
or from circumstances or from incri- 
minating facts. The principle of joint 
liability in the doing of a criminal: 
act is embodied in section 34 of the- 
Indian Peral Code. The existence of” 
common intention is to be basic for 
liability. That is why the prior concert 
ard the prearranged plan is the foun-- 





g. (1971) L.W. (Grl.) 245: (1971) 1 S.C.R. 
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dation of a common intention to estab- 
lish liability and guilt. 


Applying these principles to the evi- 
dence in the p.esent case it appears 
that there wzs pre-arranged plan of 
the accused to commit offences. Al] 
the accused were lying in wait to attack 
the party of Amarji, Vaghji, Pabhaji 
and Panchanji. Amarji was in the 
forefront. The accused attacked him. 
Vaghji was also attacked and preven- 
ted from going to the relief of Amarji. 
The plea that Amarji was mistaken for 
Vaghyji would not take away the com- 
mon intention established bv pre- 
arranged plan and participation of 
all the accused in furtherance of com- 
mon intention of them all without 
each of them having intended to do 
the particular act is exactly the same 
way as an act might be done by one 
member of an unlawful assemoly in 
prosecution of the common intention 
which the other members of the un- 
lawful assembly did not each intend 
to be done”. 


56. Venkataraman and Ganesan, JJ. 
ir Thangaroj, In rz', held that the notion 
that the injuries should normally be on 
what the layman considers to be the vital 
parts of the body in order to constitute 
murder in law is not correct. Under 
jClause 3 of section 300, Indian Penal 
Code, in particular, culpable homicide 
is murder, if the act by which the death 
is caused is done with the intention of 
using bodily injury to any person and 
the bodily injury intended to be inflicted 
is sufficient in the ordinary course of 
ture to cause death. When section 34, 
Indian Penal Code, speaks of a criminal 
act, it embraces all the series of acts by 
which the injuries were inflicted. Th:s 
is clear enough from a reading of sections 
33 and 34, Indian Penal Code but, it 
has also been made clear by their 
Lordships of the Privy Councilin. Barendra 
Kumar Gosh v. The King Emperor?, and 
that has been referred to by Their Lord- 
. ships of the Supreme Court in Afrahim 
Sheikh v. State of West Bengal’, Thus it 
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is clear thatin order to invoke section 34, 
Indiar Penal Code, what must be deter- 
mined is whether all the injuries taken 
cumulatively were inflicted in furthe- 
rance of common intertion of all 
It was further held that on the facts, each 
of the four accused was liable for all the 
injuries cumulatively in the same manner 
asifall of them were caused by him alone. 
In other words, each of them would be 
guilty under section 302 read with 
section 34, Indian Penal Code. The 
First Earl of Birkenhead, Lord Chancellor 
of England 1919—1922 in This “Famous 
Trials” (published by Hutchinson and 
Company Ltd., London) at page 349 
states the relevant principle of law with 
unsurpassed brilliance in the following 
language: 
“It is necessary therefore to digress 
somewhat to explain the rules which 
govern joint responsibility for a cri- 
minal act committed by one person. 
It is not necessary either in law 
or in reason that the actual deed 
shall have been dome by an accused 
person. When he acts alone, that 
act may be done by him or by an 
innocent agent. If several unite in 
a criminal design, the act of one in 
furtherance of that design is imputable 
to all. If A. B. and G acting in con- 
cert, meet D, and A jostles him and B, 
thereby enabled to pick his pocket 
takes his purse and hands it to C, then 
the theft is committed by B alone in 
the sense that it is he who does the 
felonious taking. But it is obvious 
that all three are, and ought to be, 
equally guilty of the thefi. Again 
if two men set out to commit a burglary, 
one to stand outside and watch and 
the other to break in and steal, both 
are equally guilty of burglary. But, 
if the marauder kills any house-holder 
who suddenly disturbs him, then the 
watcher is not guilty of murder, unless 
it can be shown that there was a com- 
mon plan to overcome opposition by 
force. In other words, a man can- 
not be held guilty of an act which he 
did not flan and had no intentian to 
bring about. 
Mrs. Thompson therefore was not guilty 
unless Bywaters was acting in concert 
with ker, Mr. Justice Shearman said 
to the jury “You will not convict her 
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unless you are satisfied that she and 
he agreed that this man shouid be 
murdered wher he could be, and she 
knew that he was going to do it, and 
directed him to do it, and by arrange- 
ment between them he was doing it”. 


57. Applying these principles to the 
facts of the present’ case, I now hold that 
the following facts: that A-1 to A-3 are 
the members of the same family, that 
A-1 is the father of A-2 and A-3, that all 
the three accused were inimical towards 
the deceased Arunachalam Pillai end his 
wife, P.W. 3, that there was a quarrel end- 
ing in P.W.g being beaten by A-1, A-3 and 
the wife and daughter of A-1, that A-1, 
A-3 and the wife and daughter of A-1 
were sentenced to pay fine, that P.W. 3 
and her husband caused the issue of 
Exhibit P-5 notice as testified by P.W. 5 
to A-1, A-3 and the wife and the daughter 
A-1, that enraged by the representations 
received from his home A-2 should have 
ventilated his outbursts of fury and indig- 
nation against P.W. 3 and her husband 
in Exhibit P-14 dated 7th July, 1972, that 
A-2 abused P.W. 3 during the day of 
28th July, 1972 in such a filthy language 
that she got frightened and went away 
to her father’s ‘home for safety on the 
night of 28th July, 1972, that A-3 should 
have seen and encountered Arunachalam 
and his father-in-law P.W. 1 at the 
junction bus-stop at about 2-30 P.M. 
on 29th July, 1972, that A-1 to A-3 were 
lying in wait at point ‘A’ in Exhibit P-25 
that in the course of the attack on 
Arunachalam Pillai (deceased) A-1 caused 
the two fatal injuries, that even after 
he fell down at point ‘B’ in Exhibit 
P-25, A-3 should have gone and stabbed 
the felled, prostrate, injured and dying 
Arunachalam Pillai (deceased), that A-2 
armed with aruval should have cut 
the victim with the background of vindic- 
tive revenge against Arunachalam Pillai 
(deceased) and his wife, that all the three 
accused should have left the scene towards 
northwards at One and the same time, 
would impel me to hold that A-2 and 
A-3 were actuated by the common 
intention to murder Arunachalam Pillai 
(deceased) within the meaning of section 
$4, Indian Penal Code read with section, 
302, Indian Penal Code. The learned 
Trial Judge observed as follows: 
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“Inasmuchas A-2 caused injury 
No. 1 on the head of the deceased by 
cutting with an aruval and as A-3 
caused injury No. 2 on the back of the 
deceased by stabbing with a pen- 
knife at the time of occurrence, as 
spoken to by P.Ws. 1 and 2, it can 
be said that A-2 and A-3 had com- 
mon intention along with A-1 to cause 
the death to the deceased and A-1 to 
A-3 had prior concert to do away with 
the deceased. If A-1 to A-3 had 
no prior concert, A-2 would not have 
caused injury No. 1 with aruval and 
A-3 would not have caused injury 
No, 2 with a pen-knife in addition to 
fatal injuries caused by A-1.” 


The reasoning of the learned Trial Judge 
is irreproachable and I affirm his finding 
in totoin regard to the common inten- 
tion that actuated A-% and A-3 to murder 
Arunachalam Pillai. A-1 pleaded that 
he was cutting thorns for the purpose of 
putting up fence in his garden and that 
Arunachalam Pillai (deceased) suddenly 
gave a cut forcibly on his head with an 
aruval. If he was really cutting thorns 
there musthave been found at the scene of 
crime some thorns cut and gathered by 
him. It was not even suggested to 
P.W. 13 (who prepared the observation 
mahazar Exhibit P-10) that there were 
thorns cut by A-l either bundled or not 
bundled in or near about the scene of 
crime. It is impossible for me to imagine 
that just before he started cutting a single 
thorn, just at that crucial point of time 
Arunachalam Pillai (deceased) was so 
aggressive as to cut A-l. The plea of 
A-1 does not account foi the injuries of 
P.W. 1 who is eye-witness to the occur- 
rence, corroborated by P.W. 2. Apart 
from the injuries sustained by P.W. 1, 
there is the 1ecovery of M.O. 3, the dhoti 
caught in the thorny bush when he ran 
for his life, after receiving the injuries 
from A-l and A-2. I repel the circum- 
stances pleaded by A-1 for invoking his 
right under section 100, Indian Penal 
Cede. I accept the evidence of P.Ws. 1 
and 2 in regard to the overt acts attributed 
agzinst A-1 inflicting injury numbers 3 
and 4 on Arunachalam Pillai (deceased) 
which are proved to be fatal individually. 


58. I confirm the conviction of A-1 for 
an offence punishable under sectior. 302, 
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Indiar Penal Code. Regarding the ques- 
tion of sentence, there are very strong 
grounds for awarding death sentence 
against A-l. All the circumstances cul- 
minating in the murder of Arunachalam 
Pillai (deceased) furnish strang reasons 
for awarding death sentence against A-1. 
But unfortunately the State or learned 
Public Prosecutor has not filed a revi- 
sion petition for the enhancement of 
sentence against A-l. Had the State 
filed the criminal revision petition for 
the enhancement of sentence, I would 
have had no hesitation in enhancing the 
sentence of imprisonment for life to one 
of death. In these circumstances I cane 
not but help confirming the sentence of 
imprisonment for life. 


59. I have already found that A-2 and 
A-3 were actuated by common intention 
along with their own father A-1 to com- 
mit the murder of Arunachalam Pillai 
(deceased). Therefore, while I have no 
hesitation in affirming the reasoning and 
finding of the learned Trial Judge in 
regard to the guilt of A-2 and A-3 for 
the offence punishable under section 302, 
Indian Penal Code, read with section 34, 
Indian Penal Code, I confirm their 
conviction for offence punishable under 
section 302 read with section 34, Indian 
Penal Code, and the sentence of impri- 
sonment for life awarded against him. 


60. I also confirm the conviction of A-l 
for an offence under section 323, Indian 
Penal Code, under charge No. III and 
also the sentemce of one year rigorous 
imprisor.ment. I also confitm the con- 
viction of A-2 for an offence under 
section 324, Indian Penal Code, under 
charge No. IV and the sentence of two 
years rigorous imprisonment. I also 
direct that the sentence of imprisonment 
imposed on A-l and A-2 under charges 
8 and 4 to run concurrently with the 
sentence imposed on A-] under charge 
No. l and A-2 under charge No. 2. 


61. The Criminal Appeal is dismissed. 
Venkataraman; F—In view of the 
difference of opinion between us, this 
case will be laid before another Judge 
under section 392 of the Criminal Pro- 
cedure Code. 

K. N. Mudaliyar, f.—While agreeing 
with my learned brother, I would sug- 
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gest the setting up of a convention in 
view of the proviso to section 392, 
Criminal Procedure Code, that in an 
appeal when two Judges are divided in 
their opinion the relevant appeal may 
be re-heard and decided by a larger 
Bench of Judges. I would commend 
the example of the British Courts where 
three Judges sit in the Court of Appeal 
{Criminal Division) hearing any appeat 
from the Judgment of a Single Judge of 
the High Court. 


This appeal in pursuance of the Order 
of reference came on for hearing before 
the Full Bench. 


N.T. Vanamamalai, for Appellants. 


The Public Prosecutor on behalf of 
the State. 


Both sides expressed a doubt as to the 
legality of the posting of the appeal 
before the Full Bench. 


The Order of the Court was pronoun- 
ced by 


Kailasam, F—On a difference of opinion 
between two learned Judges of this: 
Court, the appeal has been placed. 
before a Full Bench on the orders of the 
learned Chief Justice. 


65. At the outset, the learned Counsel 
for the appellants as well as the Public 
Prosecutor expressed a doubt as to the 
legality of the posting of the appeal 
before the Full Bench. Mr. Vanama- 
malai, the learned counsel for the appel- 
lants pointed out that under the amended 
section 392 of the Criminal Procedure 
Code, proviso to the section enables one 
of the Judges constituting the Bench to. 
require the apace to be1e-héard and 
decided by a larger Bench of Judges. 
This proviso is applicable to cases that 
are heard under the new Code. The 
preset appeal was pending at the time 
when the new Code came into force, and, 
therefore, according to section 484 of 
the Criminal Procedure Cone, 1973, 
the appeal shall be disposed of in accor- 
dance with the provisions of the Criminal 
Procedure Code, 1898, which was in force 
immediately before the commencementof 
thenew Code. This would imply that 
section 429 of the Criminal Procedure 
Code, 1898, is applicable. In section 
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429 of the Criminal Procedure Code, 
1898; there is no proviso, which would 
enable one of the Judges to require the 
re-hearing of the a ] before a larger 
Bench of Judges. Further, the learned 
counsel also referred us to the wording 
of the opinion of the Judge, who desired 
the posting of the matter before a Full 
Bench that he agreed with the referring 
order of Venkataraman, J., wherein 
he has directed the matte: to be placed 
before the third Judge under section 392 
of the Criminal Procedure Code. This, 
according to the learned counsel for 
the appellants, does not clearly indicate 
the desire of K. N. Mudaliyar, J., to have 
the matter placed before a Full Bench. 
It is unnecessary for us to go into the 
question raised, for the learned Chief 

ustice, after consideration of the entire 
matter has directed the appeal to be heard 

y a Full Bench. The validity of the 
order of the learned Chief Justice can- 
not be questioned, for, under Rule 6 of 

e Appellate Side Rules, High Court, 
Madras, notwithstanding anything con- 
tained in the Rules, the Chief Justice 
may direct that any application, petition, 
suit, appeal, or reference shall be heard 
by a Full Bench as defined in these rules. 
The order of the learned Chief Justice 
puts an end to the doubts that are 
expressed at the bar. There could be 
mo valid objection to the Full Bench 
dealing with the appeal. 


(Then the Full Bench heard the appeal 
on merits). } 


‘The Judgment of the Full Bench was 
pronounced by 


Kailasam, J.—Three accused, the father 
and his two sons were tried by the learned 
Sessions Judge of Tirunelveli for the 
offence of causing the death of one 
Arunachalam Pillai on the 29th of 
July, 1°72 at about 3 p.m. at Pattaloorani 
village and found guilty of the offences 
under sections 362 and 323, Indian Penal 
Code {against A-1), sections 302 read 
with section 34, and section 324, Indian 
Penal Code (against A-2) and section 
302 read with section 34, Indian Penal 
lode (against A-3) and sentenced to 
imprisonment for life. There were four 
charges framed against the accused. 
‘The first charge against the first accused 
was for an offence under section 302, 
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the second against A-2 and A-3 for an 
offence under section 302 resd with 
section 34, the third was agaiust A-1 
for an offence under section 323, and 
the fourth was against A-2 for an offence 
under section 324, Indian Penal Code, for 
causing simple hurt with dangerous 
weapon. 


67. The case of the prosecution briefly 
is, that there was enmity between P.Ws. 
1 to 3 and the deceased on the one side, 
and Accused 1 to 3 on the other, due to 
some trouble over the draining of sullage 
water. 


+ * * x * 
is Lordship 
and held.] 


discussed the evidence 


68. On a careful consideration of the 
entire evidence, we are not satisfied that 
A-2 and A-3 shared a common intention 
to cause the death of the deceased. On 
the other hand, we agree that they too 

in the attack and caused simple 
injuries with dangerous weapons to the 
deceased, as well as P.W. 1, and th 
would be guilty of an offence under 
section 324, Indian Penal Code for the 
injuries they caused to the deceased. 
A-1 will be guilty of an offence under 
section 324, Indian Penal Code, for caus- 
ing hurt to P.W. 1, and the sentence o 
2 years rigorous imprisonment is con- 
firmed. Regarding the injuries caused 
to the deceased, A-2 and A-3 will be sen- 
tenced under section 324, Indian Penal 
Code to 1igorous imprisonment for three 
years. So far as injury caused to P.W. 1 
is concerned, the conviction of A-] 
and A-2 under sections 323 and 324 is 
confirmed. 


69. In the result, we confirm the con- 
viction under section 302, Indian Penal 
Code, and the sentence of imprisonment 
for life imposed on A-1’s conviction under 
section 323, Indian Penal Code, and the 
sentence of rigorous imprisonment for 
one year is also confirmed, but the sen- 
tences to run concurrently. Regarding 
A-2 and A-3 they are acquitted of the 
offence under section 302, Indian Penal 
Code, read with section 34, Indian Pena] 
Code but imstead, found guilty under 
section 524, Indian Penal Code, and they 
are sentenced to rigorous imprisonment 


4 
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for a period of three years. The sentences 
imposed on A-2 will run concurrently. 


70. With these modifications the 
‘Criminal Appeal is dismissed. ' 


RS. ———— Appeal dismissed; 
conviction & sentences 
modified. 


IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


PRESENT :—Ramanujam and V. Ramaswami, 
JJ. 


M/s. B Motor Company, 79, 
‘Sembudoss Street, Madras-r. 

Petitioner* 
v. 


‘The Government of Madras repre- 

‘sented by the Deputy Commissiner 

of Commercial Taxes, Madras 
Respondent. 


-Madras General Sales Tax Act (I of 1959), 
section 16—Revised assessment—Purchase of 
tramlines—Offer by one party—Purchase by 
the nominee of the party—Whether there is sale 
by the party to the nominee—Who is actual pur- 
chaser. 


‘Messrs. Kuppuswami Naicker and Sons 
‘were partners of Messrs. Bhagwan Motor 
Company. Messrs. Kuppuswami Naicker 
and Sons offered to purchase the assets 
‘ofa certain company. This was accepted. 
Messrs. Kuppuswami Naicker and Sons 
‘then informed the seller that Messrs. 
Bhagwan ‘Motor Company will perform 
‘the terms of the sale agreement as their 
nominees. A question arose as to whe- 
ther Messrs. Bhagwan Motor Company 
‘were the purchasers of the assets from 
“Messrs. Kuppuswami Naicker and Sons. 


Held: on the facts: The purchase of 
assets by Messrs. Kuppuswami Naicker 
and Sons was really for Messrs. Bhag- 
‘wan and Company. Messrs. Kuppus- 
wami Naicker and Sors did not 
become purchasers in their own right 
and Messrs. Bhagwan Motor Company 
who were their nominees, were the actual 
purchasers. [Para. 8.) 


M 

* T.C. No. 382 of 1969 and Revn. No. 257 of 

1969 31st July, 1973. 
M L J—37 
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Cases referred to:— 


Bayyana Bhimayya v. Government of Andhra 
Pradesh, (1961) 12 S.T.C. 147 : (1961) 
1 An.W.R. (S.C.) 196 : (1961) 1 M.LJ. 
(S.C.) 196 : (1961) 1 S.C. 636 : (1961) 
S.G.R. 267: AIR. 1961 SC. 1065; 
tate of Andhra Pradesh v. Kolla Sree Rama- 
murthy, (1962) 13 S.T.C. 522: (1963) 1 
S.C.R. 184: A.LR. 1962 Š.C. 1585. 


Petition under section 38 of the Act of 
1958 praying the High Court to revise 
the order of the Court of the Sales Tax 
Appellate Tribunal dated st March, 
1968 and passed in Tribunal Appeal 
No. 452 of 1956. 


M.R.M. Abdul Karim, for Petitioner. 


K. Venkataswamy 1st Assistant Govern- 
ment Pleader, for Respondent. 


The Judgment of the 
delivered by 


Ramanujam, J :—The petitioners herein 
are dealers in hardware and pipes. 
They had dismantled the tramlines 
within the City of Madras, stocked them 
and sold the rails. For the assessment 
year 1961-62 they were originally assessed 
on 25th June, 1962 on a turnover of 
Rs.1,09,980.27. Later, the petitioners’ 
place of business had been inspected by 
the authorities on goth January, 1965 
and certain account books and documents 
had been recovered. On a comparison 
of those seized records with the regular 
accounts of the petitioners it was found 
that the dealings referred to in the seized 
records had not been accounted for in 
their regular accounts. In particular, 
it was found from those seized records 
that the petitioners had effected sales of 
tram rails to a dealer in Calcutta to the ex- 
tent of Rs. 2,13,386.33 from August, 1961 
to March, 1962 but that the said turnover 
had not been shown either in their 
accorvnts or in their monthly returns. It 
was also found that the petitioners had 
sold tram rails to two other parties for 
about Rs.40,000 during the year 1961- 
1962. The assessing authority therefore 
revised the original assessment by includ- 
ing a turnover of Rs.2,53,378.07 in the 
turnover already determined as sales 
suppressions. It also imposed a pen- 
alty of Rs.7,600 under section 16 (2) of 
the Madras General Sales Tax Act, 1959, 


Court was 
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for failure to disclose the suppressed turn- 
over in their monthly returns. 


2. The petitioners’ appeals against the said 
addition before the Appellate Assistant 
Commissioner and the Sales Tax Appel- 
late Tribunal were unsuccessful. Though 
various contentions were raised before 
the authorities below, before us the 
learned counsel for the petitioners con- 
fined his attack on the revised assessment 
only on one point. His contention was 
that the sales of rails effected by the peti- 
tioners to the various parties during the 
assessment year are only second sales 
and hence they are not taxable under 
the Act. According to the learned 
counsel the petitioners purchased the 
rails in question from Messrs. S.P. Kuppu- 
swami Naicker and Sons who should be 
taken to be the first sellers of the rails within 
the State and as such they are liable to 
be taxed on their sales to the petitioners. 
It is urged by Mr. M.R.M. Abdul Karim 
learned counsel for the petitioners that 
Messrs. Kuppuswami Naicker and Sons 
purchased the tram rails from the Madras 
Electric Tramways Ltd., and subsequently 
sold the same to the petitioners, and that 
if really the petitioners are not the first 
sellers of the tram rails (iron scrap), they 
cannot be made liable to tax as iron 
„scrap is liable to a single point levy on 
the first sale within the State. Therefore, 
the only question to be decided in this 
case is whether the petitioners are the 
first sellers as urged by the Revenue 
or whether the said Messrs. Kuppuswami 
Naicker and Sons are the first sellers 
as urged by the petitioners. 


g. The petitioners’ learned counsel 
referred to the proceedings inO.P.No 419 
of 1953 on the file of the High Court 
and the various orders passed by this 
Court regarding the sale of the tram rails 
and submitted that the sale of tram rails 
ordered by the High Court was only in 
favour of the said Messrs. Kuppuswami 
Naicker and Sons and it is from 
them the ponr had subsequently 
purchased the goods. What in substance 
the learned counsel submits is that the 
property in the tram rails had in fact 
‘passed to Messrs. Kuppuswami Naicker 
and Sons and that thereafter the said 
Messrs. Kuppuswami Naicker and Sons 
sold the goods to the petitioners. In 
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the light of the above submission, the 
facts of the case have to be looked at. 


4. The Madras Electric Tramways. 
Limited which was running the tramways. 
in the city of Madras went into liquida- 
tion and an Official Liquidator was. 
appointed in O.P. No .419 of 1953. In the 
course of those proceedings, this Court, on 
pth August,1955 directed that the Receiver 
or the debenture trustees should call 
for tenders by advertisement in “The 
Hindu”’ for the sale of the assets of the 
company. In pursuance of such an 
advertisement , Messrs. S.P. Kuppuswami 
Naicker and Sons wrote on 16th August, 
1955 to the Solicitors of the Tramways 
Company giving an offer to purchase the 
assets of the company for a total sum of 
Rs. 5,51,111- In that offer they had 
valued the “tramway” ..i.z., rails, posts, 
cables, electrical equipment etc., at 
Rs. 2,01,111 and the other assets which 
mainly consisted of immoveable proper- 
ties at Rs.3,50,000. The said Messrs- 
Kuppvswami Naicker and Sons had 
given an offer on 3rd August, 1955 earlier 
to the Court order and had actually 
deposited a sum Rs.50,000- as earnest 
money. Therefore, when they submitted. 
their fresh and increased offer on 16th 
August, 1955 for Rs.5,51,111 they sent 
a cheque for Rs.6,000 which along with 
Rs.50,000 already deposited would. 
make up a deposit of Rs.56,000. The 
Court considered all the offers on Igth 
August, 1955 and fornd that the offer of 
Messrs. Kuppuswami Naicker and Sons 
was most satisfactory. It, therefore, 
directed the Official Receiver to accept 
the said offer. The acceptance by the 
Official Reciver was duly communicated. 
to Messrs. Kuppuswami Naicker and 
Sons by letter dated agrd August, 1955, 
which was actually received by them on 
26th August, 1955. On 26th August, 1955. 
a sum of Rs.1,95,111 was paid to the 
Receiver which with the svm of 
Rs.6,000 deposited along with the in- 
creased offer made on 16th August, 1955, 
represented the full prrchase price of 
the tramways. Messrs. Kuppuswami 
Naicker and Sons were informed by a 
letter of even date that as purchasers of 
the Company’s interest in the tramways 
they were free to negotiate with the Corpo- 
ration of Madras for the dismantling and 
digging up the rails, posts, ete., and that 
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till their removal the materials will be 
lying at their risk. It is not in dispute 
that the sum of Rs.1,95,111 paid to the 
Receiver on 26th August,1g955 came from 
the petitioners. Messrs. Kuppuswami, 
Naicker and Sons wrote to the Receiver 
on 26th August, 1965 that Bhagwan 
Motor Company will perform the terms 
of the sale agreement as their nominees 
and that they would arrange to take 
over the rails, posts and overhead wires 
etc., immediately after making arrange- 
ment with the Corporation of Madras. 
It is in the light of these admitted facts it 
has to be seen whether Bhagwan Motor 
Company are the purchasers of the tram 
rails from Messrs. Kuppuswami Naicker 
and Sons. 


5. Bhagwan Motor Company was a 
partnershp concern consisting of four 
partners, (1) Narainsingh Ghansham- 
singh, (2) P.K. Ramadoss, (3) Mohan- 
lal Lakhrajmal, and (4) S.P. Kuppuswamt 
Naicker and sons. S.P. Kuppuswamu 
Naicker was running a sole proprietary 
concern under the name and style of 
Messrs. S.P. Kuppuswami Naicker and 
Sons and that concern was a partner 
in Bhagwan Motor Company. No 
doubt Mis. S. P. Kuppuswami Naicker 
and sons and Bhagwan Motor Com- 
pany are two independent entities 
though the former happended to be a 
partner in the latter firm. 


6. The Tribunal has taken the view 
that the offer made by Messrs. Kuppu- 
swami Naicker and Sons to purchase 
the tramway was on behalf of the firm of 
Bhagawan Motor Company, that the 
sale ordered by the Court in favour of 
Messrs. Kuppuswami Naicker and Sons 
was for the benefit of the petitioner-firm, 
that the purchase of the tramway was by 
the firm is fortified by the fact that the 
eale consideration has been paid only 
by the petitioners though Messrs. Kuppu- 
swami Naicker and ‘Sons and that, 
therefore, it is not possible to assume 
that there were two sales, one by the 
Receiver to Messrs. Kuppuswami Naicker 
and Sons and the other from Messrs. 
Kuppuswami Naicker and sons to the pe- 
titioners. It is not in dispute that there was 
an argeement in September, 1955 between 
Messrs. Kuppuswami Naicker and Sons 
and the other partners of the petitioner- 
firm to the effect that Messrs. Kuppu- 
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swami Naicker and Sons were transferring 
their rights to the firm as their nominee 
and the firm alone should underteke the 
performance of the contract. Apart 
from this agreement, there is no proof 
that Messrs. Kuppuswami Naicker and 
Sons entered into any contract with the 
firm for the sale of the tramway lines. 
The learned counsel for the petitioners 
would, however, contend that the said 
agreement should be treated as a sale 
agreement under which the tramway 
lines which became the property of Messrs. 
Kuppuswami Naicker and Sons had been 
transferred to the petitioners. But the 
deed of dissolution dated 25th November, 
1955 entered into between the partners 
of the petitioners’ firm indicates that the 
assets of the Madras Electric Tramway 
Company were purchased for the part- 
nership concern with the partnership 
funds. As already stated the sum of 
Rs. 1,95,111 had been paid from and 
out of the firm on 26th August, 1955, 
and it is seen that even the frst 
deposit of Rs. 56,000 was made only by 
Narainsingh Ghanshamsingh, the mana- 
ging partner of the firm thoughin the 
name of M/s. Kuppuswami Naicker 
and Sons. The accounts of the firm 
showed that on 20th August, 1955 they 
had paid Rs. 56,000 in respect of the pur- 
chase transactions of tramway lines by 
Ms. S. P. Kuppuswami Naicker and 
Sons. From these facts the Tribunal 
concluded that the purchase from 
Madras Electric Tramways was by the 
firm through its partner M/s. S. P. 
Kuppuswami Naicker and Sons and that, 
therefore, there is no question of any 
independent purchase by M/s. Kuppu- 
swami Naicker and Sons from the 
Madras Electric Tramways and then a 
subsequent sale by M/s. S.P. Kuppuswami 
Naicker and Sons to the firm. The Tri- 
bunal recognised the fact that a partner 
of a concern can in law, sell goods to 
the firm, but it held that in this case the 
records clearly make out that the pur- 
chase of tramways was by the firm 
through the partner. The Tribunal also 
held that even if M/s. Kuppuswami 
Naicker and Sons can be deemed tojbe 
the purchasers, there has been no sale 
by them to the petitioners and the mere 
assignment of their rights to the petitioners 
as nominee will not amount to a “ sale ”, 


292 


that for constituting a sale, there should 
be an agreement between the parties to 
transfer property in the goods for money 


consideration and that there is no proof 


that M/s. Kupprswami Naicker and Sons 
gold the goods to the petitioners for any 
consideration. 


7. The learned counsel for the petitioners 
raises a two fold contention: (1) that 
the finding of the Tribunal that the pur- 
chase of the assets of the tramway lines 
by the petitioners was by the firm and 
not by M/s. Kuppuswami Naicker and 
Sons is unsupportable; and (2) M/s. 
Kuppuswami Naicker and Sons had in 
fact transferred the goods to the firm 
only after the property therein had 
passed to them and, therefore, the firm, 
should be taken to have purchased the 
goods only from M/s. Kupprswami 
Naicker and Sons. It is pointed out on 
behalf of the petitioners that the earliest 
offer made by Mijs. Kupprswami 
Naicker and Sons was on grd August, 
1955 and that offer having been made 
without reference to the firm or its 
managing partner, Narainsingh Ghan- 
shamsingh, it must be taken that M/s. 
Kuppuswami Naicker and Sons had 
acted in their individual capacity in 
purchasing the tramway lines. Re- 
ference is also made to the payment of 
Rs. 50,000 as deposit on grd August, 
1955 by Mjs. Kuppuswami Naicker and 
Sons without reference to the firm or 
its managing partner. 


8. Whatever might have happened be- 
fore the advertisement, M/s. Kuppuswami 
Naicker and sons made an offer after the 
advertisement specifically _ making it 
clear that the sale should be either to 
them or to their nominees. Even the 
Court which accepted the offer made 
by M/s. Kuppuswami Naicker and Sors 
made it clear that the sale of the assets 
of the tramway company will be either 
to them or to their nominees. The ac- 
counts of the firm also show that not only 
the deposit amount of Rs. 56,000 but also 
the balance of the consideration for the 
tramway lines came from the petitioners’ 
firm. This has also been made clear by 
the recitals of the dissolution deed dated 
25th November, 1955 which specifically 
states that the assets of the tramway 
company were purchased for the firm. 
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It cannot he forgotten that M/s. Kuppus- 
wami Naicker and Sons are a er in 
the firm and they are entitled to act on 
behalf af the petitioners’ firm as 

partner. Further, in the dissolution of 
partnership all the assets purchased from 
the tramway company were taken into 
consideration and the rights ard liabi- 
lities of the partners were determined on 
that basis. As already stated, there is 
no material to show that M/s. Kuppu- 
swami Naicker and Sons actually 
sold the tramway lines to the firm. As 
a matter of fact the learned counsel of 
the petitioners is not able to say as to 
what is the amount paid if any, by the 
firm to M/s. Kuppuswami Naicker and 
Sons as price for the goods. But he 
points out that the sum of Rs. 2,01,111 
paid to the tramway company as price 
for the tramway lines should be taken 
to te the consideration both for their 
purchase from the tramway company 
and for their sale to the firm. We are 
of the view that the facts of this case 
clearly indicate that the purchase of 
tramway lines by Mijs. Kuppuswami 
Naicker and Sons from the tramway 
company was really for the firm, that as 
the offer was made only in the name of 
M/s. Kuppuswami Naicker and Sons, 
the firm had been nominated in their 
place, that M/s. Kuppvswami Naicker 
and Sons did not become purchasers 
in their own right and that the firm, who 
is the nominee, is the actual purchaser. 
The Court order having sanctioned the 
sale either to the offeror or to his nominee, 
the nomination having taken place be- 
fore the actual price was paid, the sale 
in this case should be taken to be a direct 
sale by the Receiver to the firm. 


9- The second contention proceeded on 
the basis that M/s. Kuppuswami Naicker 
and Sons made their offer in their in- 
dividual capacity and transferred the 
goods to the firm after the property in 
the goods purchased had vested in them. 
But as we have held that the purchase of 
tramway lines was only by the firm 
through Messrs. Kuppuswami Naicker 
and Sons, one of its partners, the above 
a does not arise for consideration 
at all. 


10. The petitioners’ learned counsel 
refers to the decision in Bayyama Bhimayya 


wv 
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v. Government of Andhra Pradesh!?, in support 
of his contention that the transaction by 
which the firm became the owner of the 
goods should be treated as comprising 
two sales. In that case a dealer in gunnies 
entered into contracts with two mills 
agreeing to purchase gunnies at a cer- 
tain rate for future delivery either to 
him or to his nominee. The Mills, how- 
ever, made it clear that they will have 
no privity of contract with the nominees 
and the dealer alone will be treated as 
their purchaser. Before the date of 
delivery the dealer entered into agree- 
ments with third parties by which he 
charged something extra from those 
third parties and handed over to them 
the delivery orders. The Mills delivered 
the goods to the third parties against such 
delivery orders. The dealer contended 
that there was one transaction of sale 
between the Mills and the third parties 
and that the transaction between himself 
and the third parties could not be treat- 
ed as a sale. The Supreme Court held 
there were two transactions of sale, one 
by the Mills to the dealer and the other 
from the dealer to the third parties. 
But that was a clear case where the dealer 
had admittedly entered into sale trans- 
actions with third parties and handed 
Over the delivery orders enabling them 
to take delivery of the goods from the 
mills, and the mills refused to recognise 
the third parties an the dealer’s nominees 
for purposes of their sales to the dealer. 
In the instant case, as already stated, 
there is no evidence that M/s. Kuppu- 
swami Naicker ard Sons entered into 
any sale transaction with the firm be- 
fore nomination. Further, the Court 
specifically sanctioned the sale either to 
the offeror or to its nominee. We are, 
therefore, unable to invoke the principle 
laid down in that case. State of Andhra 
Pradesh v. Kalla Sree Ramamurthy, 
was also relied on. There a dealer in 
gunny bags had entered into contracts 
of purchase of gunry bags with manu- 
facturers. In pursuance of those con- 





1. (1961) 12 S.T.C. 147 : (1961) 1 An.W.R. 
(S.C.) 196 : (1961) 1 M.LJ. (S.C.) 196 : (1961) 
1 S.G. 6: (1961) 3 S.G.R. 267: ALR. 1961 

.C. 1065. 

2. (1962) 13 S.T.C. 522 : (1963) 1 S.C.R. 184: 
A.LR. 1962 S.C. 1585. 
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tracts goods had been appropriated and 
packed in bales by the manufacturers. 
The dealer also made a deposit of Rs. 15 
per bale, but instead of taking delivery 
of the goods, he took a delivery order and 
endorsed the same to his purchasers. 
The question was whether the transac- 
tion entered into by the dealer with 
third parties under which the endorsed 
delivery orders were transferred for a 
price amounted to “sale of goods.” The 
point urged was that the sale of the de- 
livery order cannot be taken to be “sale 
of goods”, and that as no goods had been 
appropriated to the contracts by the dealer 
with -third parties before the delivery 
orders were, endorsed, they will not 
amount to a sale of goods but were merely 
transfers of delivery orders as some paper. 
Their Lordships of the Supreme Court 
expressed the view that a delivery order 
is, a document of title togoods, and the 
possessor of such a document has not 
only the right to take delivery of the 

ads but also has the power to transfer 

y endorsement for delivery. Even 
this decision proceeds on the basis that 
there was a sale transaction on the basis 
of which the delivery orders had been 
endorsed. But in the instant case there 
is no proof of any sale. Only if there 
is a sale transaction the question would 
arise whether the delivery of the goods 
effected by the tramway company to the 
firm would amount to two deliveries, 
one to M/s. Kuppuswami Naicker and 
Sons and the other from M/s. Kuppu- 
swami Naicker and Sons to the firm. 
To invoke the principle laid down in 
that decision that two deliveries which 
are separate in point of fact and in the 
eye of law might synchronise in point of 
time, it should be shown that there are 
two sales. As already stated, we have 
absolutely no material to show that there 
was a sale from Messrs. Kuppuswaml 
Naicker and Sons to the firm. If at 
all, there could have been only an assi- 
gnment of the rights by M/s. Kuppuswaml 
Naicker and Sons under the sale contract 
to the firm with the consent of the seller. 
But such an assignment of rights under 
the contract by itself will not come 
under the definition of ‘‘sale” unless it is 
the result of a sale transaction. In this 
view we have to uphold the view taken 
by the Tribunal in this case. 
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ax. The result is the tax case is dis- 
missed with costs. Counsel’s fee 
Rs. 150. 

S. J. Tax case dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—V. Ramaswam, F. 


R. China Boyan and others 
.. Appellants* 


(a 


The Commissioner for Hindu Religi- 
ous and Charitable Endowments, 
Madras and another Respondents. 


Tamil Nadu Hindu Religious and Chari- 
table Endowments Act (XXII of 1959), 
section 63 (a)—Constitution of India (1950), 
Article 26—Suit for declaration—Temple— 
Right to manage—Whether vested with a 
particular community—Whether maintainable 
— In accordance with law’’—Meaning of — 
Right vested in a particular communtty— 
Whether can be taken away. 


A suit for a declaration that the right to 
manage and administer a temple and its 
properties is vested in a particular com~- 
munity is clearly maintainable. The 
jurisdiction of the Deputy Commissioner 
under section 63 (a) of Act XXII of 
1959 was to decide whether an institu- 
tion is a religious institution ; but it does 
not confer any power on him to decide 
whether it exclusively belongs to a parti- 
cular community. 


What Article 26 (d) of the Constitution 
of India provides is that the administra- 
tion of the property shall be “‘in accer- 
dance with Jaw.’ This could only mean 
that the administration and management 
could be regulated by law and there is 
no absolute right vested in a religious 
denomination in the matter of adminis- 
tration of the temple and its properties. 
But this, would not include a right to 
take away the entire right to management 
leaving a mere husk. Though ‘‘regulation” 
within the meaning of Article 19 migh; 
include a total deprivation of the right, 
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in the context of Article 26 it would be 
difficult to hold that the law could take 
away the entire right or deprive the re- 
ligious denomination of any right in the 
management of its properties. A law 
which takes away the right of adminis- 
tration from the hands of the religious 
denomination altogether and vests it in 
any other authority would amount to a 
violation of the right guaranteed under 
Article 26. [Para. 6.] 


Cases referred to:— 


Rao Saheb Dr. Ananda Baliga v. Srimath 
Ananteswar Temple, (1952) 1 M.LJ. 678 : 
65 L.W. 450: A.I.R. 1952 Mad. 767 ; 
Asarimar Samudayam v. Natarajan Asari, 
(1973) 2 M.L.J. 306; Sankarakumara Nadar 
v. Assistant Commissioner, Hindu Religious 
and Charitable Endowments, (1975) 1 M.L.J. 
12; Santhana Gopala Cheitiar v. Seetharama- 
Chettiar, (1968)2 M.LJ. 41; Santhana 
Gopala Chettiar v. Seetharama Chettiar, 
(1974) 1 M.L.J. 215; Commissioner of Hindu 
Religious Endowments v. Sirur Mutt, (1954) 3 
M.LJ. 596: 1954 S.C.R. 1005 : 1954 
8.C.J. 335: ALR. 1954 S.C. 282; Reälal 
Panchand Gandhi v. State of Bombay, 
1954 9.C.J. 480: (1954) 1 M.LJ. 718: 
1954 S.C.R. 1055: A.I.R. 1954 S.C. 388; 
Mukundaraya Shenoy and others v. State cf 
Mysore, A.I.R. 1960 Mys. 18 ; Muthiah 
Asari and others v. Madasami Asari and 
others, (1965) 2 M.L.J. 220; Durga Com- 
mittee v. Hussain Ali, (1962) 1 S.C.R. 383: 
AIR. 1961 S.C. 1402. 


Appeal against the decree of the District 
Tuda , Coimbatore (West) in Appeal 
Suit No. 33 of 1971, preferred against the 
decree of the Court of the II Additional 
Subordinate Judge, Coimbatore in Ori- 
ginal Suit No. 342 of 1967. 


N. Vanchinathan, for Appellants. 


The Additional Government Pleader» 
for Respondents. 


The Court delivered the following 


Jopoment .—The plaintiffs are the ap- 
pellants. They filed the suit in a re- 
presentative capacity, representing the 
Boyar community people residing in 
five groups of villages which are set out in 
the plaint. The relief asked for in the 
suit was a declaration that Sri Devi Badra 
Kaliamman Temple at Gettimmallan- 


1 


pudur, hamlet of Ambarampalayam villa- 
ge, Pollachi Taluk, Coimbatore district, is 
a religious denominational institution 
belonging to the religious denomination 
of the Boyar community residing in the 
said five groups of villages and that they 
are entitled exclusively to conduct and 
manage the affairs of the said temple and 
to restrain the defendant, their agents, 
servants and men by a permanent in- 
Junction from in any way interfering with 
the possession, management and adminis- 
tration of the said temple by the plaintiffs. 
The facts as found by the Court below 
were these : The said temple was found- 
ed by the Boyar community residing 
in the said five groups of villages a few 
decades ago and ever since the foundation 
of the temple, it is only that community 
people who have been controlling and 
Managing the institution. The trustees 
of the institution were elected by the 
villagers belonging to the said commu- 
nity. Plaintiffs 1 to 5 were elected on 
16th July, 1957. The income of the 
temple mainly consisted of the undial 
collections. Sometimes the trustees ap- 
point committees for the collection of 
funds and they collect usually at the rate 
of Re.per annum from every male major 
member of the community. One of the 
trustees is elected by the trustees as their 

irg Trustee who is vested with 
the responsibility for having the pooja 
conducted in the temple by appointing 
Poojaris etc. The income received in 
the undial and the collections made were 
used solely for meeting the expenses of 
the Eol Though it was further 
claimed in the plaint that the elected 
trustees were holding their office for 
their lives and the managing trustee- 
ship was hereditary, it was not necessary 
for deciding the suit on these points and 
the Courts below also have not given 
any finding. On these facts, the Courts 
telow held that the suit institution is a 
religious denomination within the mean- 
ing of Article 26 of the Constitution. 


2. This finding was not challenged by 
the Department or the second defendart 
even in the appeal before the lower 
appellate Court and therefore we have 
to proceed on the basis that the suit 
institution is a religious denomination 
within the meaning of Article 26 of the 
Constitution. 
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3. The first defendant is the Commission” 
er, Hindu Religious and Charitable 
Endowments. In the written statement, 
the main plea taken was that the suit 
was not maintainable in view of the 
provisions of section 108 of Tamil Nadu 
Hindu Religious and Charitable Endow- 
ments Act (XXII of 1959) (herein- 
after referred to as the present Act). 
This contention was accepted by toth 
the Courts below and the suit was held 
not maintainable. The first. question 
for consideration is whether the present 
suit for a declaration that the suit institu- 
tion is a religious denomination within 
the meaning of Article 26 of the Constitu- 
tion and that the right to manage and 
administer the temple and its properties 
is vested in the Boyar community residing 
in the five groups of villages, was not 
maintainable in view of the provisions in 
the present Act. It is necessary to deal 
now with the provisions in the Act 
itself before considering the cases decided 
on the subject. 


4. Section 108 of the Act bars a suit or 
other legal proceedings in respect of the 
administration or management of a 
religious insitution or any other matter 
or dispute, for determining or decjding 
which provision is made in the Act, 
except under and in conformity with the 
provisions of the Act. Section 63 (a), 
which was relied on by the department 
provides that the Deputy Commissioner, 
shall have power to enquire into and de- 
cide whether an institution is a religious 
institution. “‘ Religious institution” is 
defined in section 6 (18) as meaning a 
mutt, temple or specified endowment. 
“Temple” is defined as a place, by 
whatever designation known, used as a 
place of pvblic religious worship and 
dedicated to or for the benefit of or used 
as of right by the Hindr community or 
any section thereof as a place of public 
religious worship. What is meant by the 
words “religious denomination” under 
Article 26 of the Constitution, had come 
up for consideration in a mumber of cases 
and it is not necessary for the purpose 
of the present case to deal with those cases. 
Suffice it for the prupose of the present 
discussion to state that it is a section 
of the public having a common faith 
and organization and designated by a 
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distinctive name. Therefore, an in- 
stitution established or maintained by 
that section of the Hindu community. 
would be one that world be covered by 
Article 26 of the Constitution. The 
definition of “temple”, as seen already, 
would also include a place of public 
worship used as of right by a section 
of the Hindu community. But, on this 
reasoning, it could not be said that the 
Deputy Commissioner will have jurisdic- 
tion under section 63 (a) to decide whe- 
ther the institution is a religious denomi- 
national institution falling under Article 
26 of the Constitution. The jurisdiction 
of the Deputy Commissioner under the 
section was to decide whether an institu- 
tion is a religious institution; but it does 
not confer any power on him to decide 
whether it exclusively belongs to a parti- 
cular religious denomination. This has 
been so held in a number of cases, the 
earliest of which is the one decided in Rao 
Sahib Dr. Ananda Baliga v. Srimath 
Ananteswar Temple1, That case arose under 
the Madras Hindu Religious Endowments 
Act, 1926 (II of 1927) (hereinafter 
referred to as the 1927 Act). But, section 
84 (1) of the 1927 Act, corresponding to 
section 63 (a) of the present Act, was 
substantially the same and enabled the 
Endowment Board to decide whether 
an institution is a math or temple as 
defined in the Act. Instead of the words 
“math or temple”, in section 63 (a), 
the words “religious institution” are used, 
and a religious institution is defined in 
section 6 as meaning math or temple. 
Sections 79 and 79-A of the 1927 Act also 
conferred jurisdiction on the Board to 
decide any dispute as to the existence 
of any usage of a math or temple or the 
rights, honours, emoulments and per- 
quisites to which any person may by 
custom or otherwise be entitled in such 
math or temple. The corresponding 
provision in the present Act is section 
63 (e). The 1927 Act also contained a 
provision barring the suit with respect 
to matters which are ta be decided 
under the Act. Considering the scope 
of these provisions, this Court held that 
the jurisdiction of the Board to decide 
was only whether the particular institu- 





1. (1952) 1 M.L.J. 678 : 65 L.W. 450 : ALR. 
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tion is a math or temple as defined in 
the Act and that would not include a 
case where the question for considera- 
tion is whether the temple is exclusively 
owned by a particular religious denomi- 
nation. Sections 79 and 79-A were also 
held not intended to provide a forum 
for the determination of the denomi- 
national rights of the community over 
the temple. In the instant case also, 
there is no dispute that the suit temple 
is a religious institution within the 
meaning of that expression in the Act. 
But, what was contended by the plaintiffs 
was that it exclusively kelonged to the 
mated community of the five groups of 

illages. The suit was therefore clearly 
maintainable. A similar view was taken 
by Ramanvjam, J., in Asarimar Samudayam 
v. Natarajan Asari}, and a Division Bench 
of this Court in Sankarakumara Nadar v. 
Assistant Commissioner, Hindu Religious 
and Charitable Endowments*, The deci- 
sion of Ismail, J., in Santhanagopale 
Chettiar v. Seetharma Chettic ®, relied on 
by the Courts below, has since been 
reversed in the decision in Santhanagopala 
Chettiar v. Seetharama Chettirart and there- 
fore the decisions of this Court are now 
uniformly in one direction and there is 
no contrary view expressed by any of 
the learned Judges. We have, therefore 
to hold that the suit is maintainable. 


5- The next question that arises for 
consideration in this case is whether 
the injunction prayed for in the suit 
could have been granted. The allega- 
tions in the plaint with respect to this 
prayer are as follows : At the instance 
of the second defendant, the Inspector 
of the Hindu Religious and Charitatle 
Endowments Department, Pollachi 
sealed the temple undial and prevented 
the plaintiffs from using the money for 
the expenses of the temple. Further 
on 24th January, 1963 the Assistant 
Commissioner, Hindu Religious and 
Charitable Endowment, called for 
applications for appointment of trustees 
to the temple and he followed that up 
with a letter on 24th March, 1973 to the 
first plaintiff, calling for objections, if any 





1. (1973) 2 M.L.J. 306. 
2. (1975) 1 M.L]. 12. 
3, (1388) 2 M.L.J. 41. 
4. (1974) 1 MLL J. 215. 
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The plaintiffs sent a Jawyer’s notice con- 
tending that they are the legally elected 
trustees and that the department has 
no right to appoint trustees for the 
temple since it is a religious denomina- 
tional institution falling within the 
scope of Article 26 of the Constitution. 
On the apprehension that the depart- 
ment would proceed with the appoint- 
ment of trustees, they have prayed for an 
injunction restraining them from in- 
terfering with the possession, manage- 
ment and administration of the said 
temple. Since the second defendant 
claimed that he was appointed as the 
fit person by the area committee, he 
was also impleaded as a defendant im 
the suit. The contention of the learn- 
ed counsel for the department was 
that the department was entitled to 
appoint trustees even in respect of re- 
ligious denominational institutions and 
that no injunction could be granted. 
In this connection, he relied on the pro- 
visions in sections 46, 47, 49 and 51 of 
the present Act. 


6. It was claimed that in respect of 
institutions, where hereditary right of 
trusteeship is claimed, the Deputy Com- 
missioner is entitled to decide whether 
the office was hereditary and whether the 
person was entitled to be declared as a 
hereditary trustee. In respect of insti- 
tutions where there is no hereditary 
trustee, the Commissioner, or the Assis- 
tant Commissioner, as the case may be, 
could appoint non-hereditary trustees. 
I am unable to agree with this conten- 
tion of the learned counsel. Article 
26 of the Constitution guarantees every 
religious denomination, subject to public 
order, morality and health, the right 
{@) to establish and maintain institutions 
or religious and charitable purposes ; 
(b) to manage its own affairs in matters 
of religion ; (c) to own and acquire mo- 
vable and immovable property; and (d) 
to administer svch property in accord- 
ance with law. The rights in clauses 
(a) and (4) are in absolute terms, except 
that they are subject to public order, 
morality and health. But, the rights 
under clauses (c) and (d) could be re- 
gulated by law. It has been held in a 
number of cases that the guarantee of 
management of its own affairs in the 
matter of religion, provided under Article 
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26 (b), is restricted to matters of religion 
alone, and matters relating to adminis- 
tration of property would be governed 
only by clause (d). It was the contention 
of the learned counsel for the depart- 
ment that since administration and 
management of the temple and its pro-- 
perties could be subjected to law, the 
Commissioner or the Assistant Com- 
missioner, as the case may be, would 
be entitled to appoint trustees and no 
injunction shall be granted. Wha 
Article 26 (d) provides is that the adminis- 
tration of the property shall be in ac 
cordance with law.” This could onl 
mean that the administration an 

















the religious denomination in the matter 
of administration of the temple and i 
properties. But, this, in my opinion, 
would not include a right to take away, 
the entire right of the a denomination o 


management leaving a mere 
Though “regulation” within the meanin 

of Article 19 might include a total de+ 
privation of the right, in the context of 
Article 26 it would be difficult to hold/ 
that the law could take away thel 
entire right or deprive the religio 
denomination of any right in the 
management of its properties. In fact,! 
in the decisions of the Supreme Court 
in Commissioner of Hindu Religious Endow- 
ments v. Sirur Muft*, and in Retilal Pana- 
chan Gandhi v. State of Bombay’, it 
was held that though a law might re- 
gulate the administration of a math, it 
must leave the administration ta the re- 
ligious denomination to which the math 
belonged for the law which took away 
the right of administration from tbe hands 
of the religious denomination and vested. 
it in any other body would be void. It 
is true that sections 46,47, 49 and 51 are 
so sweeping in language that it is possible 
of interpretation as if the power is vesi- 
edin the Assistant Commissioner or the 
Commissioner, as the case may be, for 
appointment of trustees even in the case 





1. (1954) 1 M.L.J. 596:(1954) S.C.R. 1005: 
1954 S.G.J. 335: ALR, 1954 S.C, 282. 

2. 1954 S.G.J. 480 : (1954) 1 M.L.J. 718: 
(1954) S.G.R. 1055: ALR. 1954 S.G. 388. 
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of religious denominational institutions 
coming within the scope of Article 26. 
But, section 107 of the present Act spe- 
cifically provides that nothing in this Act 
shall be deemed to confer any power or 
impose any duty in contravention of the 
rights conferred on any religious deno- 
mination or any section thereof by Article 
26 of the Constitution. We have,therefore 
to interpret these provisions so as to be 
in conformity with Article 26 of the Con- 
stitution and we shall not give any 
construction which will amount to a 
contravention of the constitutional pro- 
hibition itself. I am, therefore, of opi- 
nion that the Assistant Commissioner 
in this case had no power to appoint 
trustees for these institutions. A similar 
view was taken by a Division Bench of 
the Mysore High Court in Mukundaraya 
Shenoy and others v. State of Mysoret. It 
was held in that case that under Article 
26 (d), it is the fundamental right of the 
religious denomination to administer 
its properties in accordance with law and 
therefore the law must leave the right of 
administration to the religious denomina- 
tion itself subject to such restrictions and 
regulations as it might choose to impose. 
A law which takes away the right of 
administration from the hands of the 
religious denomination altogether and 
vests it in any other authority would 
amount to a violation of the right guaran- 
teed under Article 26. This decision was 
followed by Division Bench of this Court 
in Muthiah Asari and others v. Madasami 
Asart and others?. It wasfurther held in 
this case that even the fact that the area 
committee pvrported to nominate the 
members of the particuler religious de- 
nomination as trustees would not be 
enough to cure the vice or infirmity if 
otherwise the right guaranteed to this 
body under Article 26 (d) were effectively 
taken away by the nomination. The 
Supreme Court also, in Durga Committee 
v. Hussain Ali®, observed : 


“ If the right of a denomination or a 
section of such denomination is 
adversely affected by the statute, the 
relevant provision of the statute must be 
struck down as a whole and in its 





1. A.LR. 1960 Mys. 18. 
2. (1965) 2 M.L.J. 220. 
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entirety or not at all....In other 
words, the infirmity or the vice in the 
statute cannot be cured by confining 
the members of the proposed committee 
to the denomination itself.” 


In the circumstances, therefore, the at- 
tempt on the part of the first defendant 
to appoint trusteesin respect of the suit 
institution in the place of the plaintiffs 
was against the constitutional guarantee 
under Article 26 (d) and therefore, the 
plaintiffs were entitled to the injunction 
prayed for. But this shall not prevent 
the Department from exercising such 
of the powers which are conferred on 
them by law in regard to the administra- 
tion of institution. 


4. The second appeal is accordingly 
allowed and the judgments and decrees 
of the Courts below are set aside and 
the suit is decreed as stated above. 


There will be no order as to costs. 
No leave. 
SJ. —— Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—S. Mahkarajan, J. 


Adaika ppu Chettiar Appellant* 


U. 


Ayesha Natchiar Respondent. 
Givil Procedure Gode (V of 1908), section 9— 
Mortgage under French law—Holder enjoying 
a privilege—Suit filed under Indian law— 
Whether correct. 


A holder of a mortgage, although it 
has been granted under the French Law 
and procedure, is certainly entitled under 
the Civil Procedure Code to file a suit 
in accordance with the procedure there- 
of, [Para. 6} 


When a person, who enjoyed a privilege, 
filed a suit in the ordinary civil Court on 
foot of a notarial mortgage deed, it is 
the plain duty of the Court to entertain 
it under section 9 of the Indian Civil 
Procedure Code. [Para. 6] 





* Appeal No. *2 of 1972 (p) 
os aoth February, 1975. 


11) 


Even though the plaintiff might have had 
the alternative relief of enforcing the 
mortgage as if it were a decree without 
Tesorting to an action in a civil Court, 
undoubtedly the plaintiff shared with the 
other Indian citizens the right to file a 
suit on the mortgage deed in a civil 
Court, obtain a decree and then proceed 
to execute it. [Para. 6.] 


‘Case referred to :— 


Susema Bala v. Bibhuti Bhusan, A.I.R. 1973 
Cal. 295. 


Appeal against the decree of the Court of 
the Subordinate Judge of Karaikal dated 
30th April, 1971 and passed in Original 
Suit No. 22 of 1970. 


P. Balasubramaniam, S. V. Jaya Raman and 
V. Kannan, for Appellant. 


K. Yamunan, for Respondent. 
The Court delivered the following 


_Jupcment.—This is an appeal filed by 
the defendant against the judgment of the 
learned Subordinate Judge of Karaikal 
decreeing the plaintiff’s suit on foot of 
a mortgage executed by the defendant 
in favour of the plaintiff, and granting a 
preliminary decree in her favour. The 
defendant in his answer contended that 
the mortgage was unsupported by consi- 
deration to the extent of Rs. 1,400. 
He also pleaded partial discharge. The 
Court below rejected the evidence of the 
‘defendant, accepted that of the plaintiff 
and fully decreed the plaintiff’s claim. 


2. The first point that arises for deter- 
mination is whether the suit mortgage 
is unsupported by consideration to the 
tune of Rs. 1,400. Exhibit A-l is the 
notarial deed of mortgage admittedly 
executed by the defendant in favour of 
the plaintiff on 29th September, 1965 for 
Rs. 11,400. In this document the defen- 
‘dant has clearly admitted that he received 
the entirety of this amount “out of the 
view” of the Notaire and the attestors 
to the document. His present conten- 
tion is that a sum of Rs. 1,400 out of the 
sum of Rs. 11,400 was retained by the 
plaintiff for adjustment of future interest 
ata higher rate. The plea was not put for- 
ward by him, on his receipt of the notice, 
which the plaintiff sent the defendant 
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prior to the suit. In fact, the defendant 
did not care to reply to the plaintiff’s 
notice at all. What is worse, the defen- 
dants own account book Exhibit B-2 
says that on 28th September, 1965, that 
is to say, a day prior to the execution of 
Exhibit A-1, he received the entire sum 
of Rs, 11,400 from the plaintiff. Nothing 
could be more disastrous than this written 
admission in the defendant’s own account 
book. The Court below rightly rejected 
the defendant’s case in this behalf. 


3. The second point that arises for deter- 
mination is whether the partial discharge 
pleaded by the defendantis true. Accord- 
ing to the defendant, he paid a sum of 
Rs. 1,824 towards the suit bond on Ist 
February, 1968 and at that time a further 
sum of Rs. 798 was surreptitiously 
collected by the plaintiff from the defen- 
dant on account of advance interest for 
a future period. The admitted endorse- 
ment on the bond shows that one Savari- 
rajan paid a sum of Rs. 1,824 to the 
plaintif on lst February, 1968 and made 
an endorsement to that effect on the 
bond and that one Swaminathan wrote 
out this endorsement. Neither Sowri- 
rajan nor Swaminathan has been put 
into the witness box to speak to the 
story that a pie more than Rs. 1,824 was 
paid by the defendant to the plaintiff 
on that date. The defendant’s own 
account Exhibit B-2 shows that only a 
sum of Rs. 1,824 was paid towards the 
bond on Ist February, 1968. When 
asked to explain why the alleged addi- 
tional payment of Rs. 798 was neither 
endorsed on the bond nor entered in 
the  defendant’s own account book, 
the learned Counsel for the appellant 
submitted that though it has not been 
entered in the account book on Ist 
February, 1968 it has been entered on 
4th July, 1969, thatis to say,one year and, 
five months later. I find that the entry 
dated 4th July, 1969 shows that a sum 
of Rs, 798 was paid, not to the plaintiff 
but to one A. M.S. Arunachala. Aruna- 
chala has not been examined. Further, 
there is no receipt to vouch the alleged 
payment. The entry Exhibit B-3 does, 
not show that it relates to the sut docu- 
ment, and even if it did, the belatedness 
of the entry remains unexpiained. The 
entry being unilateral has been rightly 
rejected by the Court below. 
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4. It is next contended that the defen- 
dant has paid a sum of Rs. 1,000 towards 
the bond on 26th February, 1969. One 
wonders why this payment has not been 
endorsed on Exhibit A-l, in the manner 
in which the payment of Rs. 1,824 was 
endorsed. No receipt was also obtained 
from the plaintiff in respect of this pay- 
ment The uncorroborated and 
unilateral entry made by the defendant 
in his own account book has no eviden- 
tiary value, and it has been rightly dis- 
credited by the Court below. This point 
is answered against the appellant. 


5. Learned counsel for the appellant 
raises for the first time before me a plea 
of law which was not raised either in the 
pleading or in the Court below. Accor- 
ding to the learned counsel, the hypothe- 
cation bond executed before the notaire 
was executable straightaway under the 
French law without any suit being filed, 
any decree being obtained thereon, and 
the Court below therefore had no juris- 
diction to entertain the suit on the mort- 
gage. The suit was filed on 9th July, 
1970 after the introduction of the Indian 
Civil Procedure Code on 5th September, 
1968. The mortgage bond was executed 
on 29th September, 1965, when the 
French Code Civil and the Code De 
Procedure Civile were in full force. The 
law by which the Indian Civil Procedure 
Code and certain other Indian enact- 
ments were extended to Pondicherry 
is the Pondicherry (Extension of Laws) 
Act, 1968. Section 4 (1) of that Act 
says that any law in force in Pondicherry 
or any area thereof corresponding to 
any Act referred to in sub-section (1) 
of section 3 or any part thereof (except 
in so far as such law continues to be 
applicable to Benoncants) shall stand 
repealed as from the coming into force 
of such Act in Pondicherry. Clause (2) 
of section 4 says that nothing in sub- 
section (1) shall affect (a) the previous 
operation of any law so repealed or any- 
thing duly done or suffered thereunder 
or (b) any right, privilege, obligation or 
liability acquired, accrued or jncurred 
“under any law so repealed; or (c) any 
penalty, forfeiture or punishment incur- 
red in respect of any offence committed 
against any law so repealed; or (d) any 
investigation, legal proceeding or remedy 
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in respect of any such right privileg¢- 
obligation, liability, penalty, forfeitut 
or punishment as aforesaid, and any such 
investigation, legal proceeding or remedy 
may be instituted, continued or enforced. 
and any such penalty, forfeiture or punish- 
ment may be imposed as if this Act had 
not been passed. The proviso to section 
4 runs as follows.— 


“Provided that anything done or any 
action taken(including any appointment 
or delegation made, notification, in- 
struction, or direction issued, form,. 
bye-law or scheme framed, certificate 
obtained, permit or licence granted, 
or registration effected) unde: any 
such law, shall be deemed to have been 
done or taken under the correspond- 
ing provision of the Act extended to- 

. Pondicherry by this Act and shall 
continue to be in force accordingly 
unless and until superseded by any- 
thing done or any action taken under 
the said Act”. 


6. Under the French Law, a grosse 
copy of a notarial mortgage deed could 
be executed as if it were a decree granted 
by a Court of law. There was no need 
under the French system for the mort- 
gagee to file a suit, pay Court-fee on the 
plaint, obtain a preliminary decree and. 
then a final decree and then put that 
final decree in execution against the 
hypotheca. The notarial mortgage deed. 
could be entrusted straightaway to a 
‘huissier’ and executed in accordance 
with the French Procedure, the details. 
of which I need not go intonow. The 
question arises whether after the French 
Procedure Code was replaced by the 
Indian Civil Procedure Code, a person 
in the situation of the plaintiff, holding 
a grosse copy of a notarial mortgage 
deed is disentitled under the Indiant law 
to file a plaint on foot of the deed paying 
Court-fee thereon and obtain a decree 
in accordance with the Indian Civil 
Procedure; but should proceed to enforce 
the notarial bond straightaway. In 
fact, learned counsel for the appellant 
went the length of saying that the Civil 
Court would have no jurisdiction to 
entertain the suit filed by the holder 
of a notarial mortgage deed on foot 
thereof. Iam entirely unable to agree. 
The question whether plaintiff was 
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entitled to execute the notarial mortgage 
deed without obtaining a decree thereon 
is one which does not call for adjudi- 
cation in this appeal, though it may not 
be irrelevant to refer to a Full Bench 
decision of the Calcutta High Court 
in Susema Bala v. Bibhuti Bhusan’. There 
it has been held that a grosse copy of a 
no.arial mortgage deed could be execu- 
ted even after the Indian law has come 
into force without a decree being obtained. 
According to the Full Bench of the 
Calcutta High Court, the right obtained 
under the grosse copy of the notarial 
mortgage deed is a substantive right 
and not a procedural one and it must be 
preserved under the Indian Law after 
the merger. According to the learned 
Judges, a person in the position of the 
plaintiff could execute Exhibit A-l as 
if it were a decree by filing an execution 
petition in the Indian Court, and praying 
for the sale of the hypotheca straighaway. 
Upon this question, I do not wish to 
Pronounce any opinion. The distinc- 
tion between substantive rights recognised 
by French Law and mere procedural 
rules of French Law will have to be drawn 
sagaciously with regard to the relevant 
circumstances of each case and the distinc- 
tion cannot be exhaustively illustrated 
in vacuo. For instance, the requirement 
of French Law that notice of the deposit 
of “Cahierdes charges” shall be served 
on the debtor and all the creditors and 
other persons mentioned in Article 
692 of the Code de Procedure Civile is 
a matter of substance and ought to be 
complied with by the Indian Court 
acting within the framework of the Indian 
Civil Procedure Code. But the require- 
ment of the French Law that the service 
of notice, shall be effected through huissi- 
ers is merely a procedural matter, which 
the Indian Courts can ignore. No liti- 
gant can be heard to say that service by 
process-servers under the watchful super- 
vision of the Indian Courts is less effica- 
cious than service by French huissiers. 
There may, however, be intermediate 
cases such as the imposition of time limits 
by French Law with reference to service 
of notices. It is for the Judges to 
consider judicially whether such time 
limits affect the substance of the thing 
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1, AIR. 1973 Cal. 295. 
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or are merely procedural in character. 
The ‘substantive? may shade off by 
imperceptible degrees into the ‘proce- 
dural’ and it is for the Court to draw 
the line between the two, remembering 
the purpose of the distinction. The 
right to execute a notarial mortgage 
deed straight away without filing a 
plaint paying Court-fee, obtaining decree 
and exposing the claimant to the dila- 
tory tactics of his opponent is, I fancy, 
a valuable right and a substantive right. 
But the question is whether the holder of 
a copy ofa notarial mortgage deed is 
confined under the Indian Law to the 
remedy which he had under the French 
Law. What section 4 (2) of the Pondi- 
cherry (Extension of Laws) Act, 1968 
says is that nothing in sub-section (1) 
shall affect any right, privilege, obliga- 
tion, etc., acquired or accrued under the 
French Law that has been repealed. 
There is nothing in this section which 
shuts out the person who has acquired 
such a right under the French Law from 
the portals of the Indian Courts and 
from the remedy to which, under the 
Civil Procedure Code and under the 
Indo-Anglian system of jurisprudence 
he would undoubtedly be entitled to. 
A holder of a mortgage, although it has 
been granted under the French Law and 
procedure, 18 certainly entitled under 
the Civil Procedure Code to file a suit 
in accordance with the procedure there- 
of. Section 9 of the Civil Procedure 
Code says that the Court shall subject 
to the provisions herein contained) have 
Jurisdiction to try all suits of a civil 
nature excepting suits of which their 
cognisance is either expressly or impliedly 
barred. Itis not contended by the learn- 
ed counsel for the appellant that the 
suit filed by the plaintiff in the Court 
below is not a suit of a civil nature. 
What he contends is that inasmuch as 
the plaintiff had an alternative remedy 
under the French Law to proceed to 
enforce the notarial mortgage deed with- 
out resort to a Court of law, it is not 
competent for him to file a suit on 
Exhibit A-1 in the Indian Court and 
obtain a decree in accordance therewith. 
It is indeed an irony that this argument 
should come out of the mouth of the 
defendant who has fully exploited the 
opportunity given to him by the plaintiff. 


302 


If the plaintiff has chosen to enforce her 
privilege under the French Law by 
putting the notarial mortgage deed in 
execution straightaway, the defendant 
would not have had the opportunity of 
dragging on the proceedings for nearly 
five years and raising the defences which 
under the French Law he could not 
raise. What section 4 of the Pondicherry 
(Extension of Laws) Act, 1968 does is 
not to shut out the erstwhile French 
citizen from having resort to the Indian 
Civil Court but to protect and preserve 
whatever rights and privileges he might 
have had under the French Law, which 
has been repealed. When a person 
who enjoyed such a privilege, filed a 
suit in the ordinary civil Court on foot 
of a notarial mortgage deed, it is the 
plain duty of the Court to entertain it 
under section 9 of the Indian Civil 
Procedure Code. The argument that 
the Court has no jurisdiction to entertain 
the suit or that the plaintiff has no 
remedy open to her under the Indian 
Law by way of enforcing the mortgage 
in an action of this kind is to disregard 
the nature and amplitude of the saving 
provisions of the Pondicherry (Extension 
of Laws) Act, 1968. I have little hesita- 
tion in rejecting this contention of the 
appellant and in holding that even though 
the plaintiff might have had the alterna~ 
tive relief of enforcing the mortgage as 
if it were a decree without resorting to 
an action ina civil Court, undoubtedly 
she shared with the other Indian Citizens 
the right to file a suit on the mortgage 
deed in a civil Court, obtain a decree and 
then proceed to execute it. 





7. It was lastly argued by the learned 
counsel for the appellant that costs 
ought to have been awarded by the Court 
below on an admission scale so far as 
the sum of Rs. 10,000 is concerned and 
on the contested scale only in respect 
of the balance of the plaintiff’s claim. 
Having regard to the nature of the pleas 
raised by the defendant in the urt 
below, I do not think it right to inter- 
fere with the discretion of the Court 
below in awarding costs. Further, it 
is not as if the defendant confessed 
judgment in respect of the entire claim of 
the plaintiff. I am unable to hold that 
the Court below exercised its discretion 
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unjudiciously while fixing the scale and 
uantum of costs payable by the 
efendant. 


8. In the result, the appeal fails and 
the same is dismissed with costs. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
Present :—G. Ramanujam, F. 
Dr. K. Ramanujam 


U. 


.. Petitioner 


The Accommodation Controller, Club 
House Road, Madras-z and another 
.. Respondents. 


Tamil Nadu Buildings Sean and Rent Con- 
trol) Act (XVII of 1960), section 12 (1)— 
Application by landlord—Release of portion of 
building by Government for repairs—Subse- 
guent application by landlord for release of 
portion for personal occupation— Tenability. 


It is for the petitioner (landlord) to decide 
as to what accommodation or what 
house he should have for purposes of his 
residence or for the residence of the mem- 
bers of his family, and he or the members 
of his family cannot be forced to live in a 
portion of the premises against their will. 
Government’s refusal to release the por- 
tion in question is not justified. 

[Para. 6.} 


Case referred to :— 


Mullaikodi Ammal v. Government of Tamil 
Nadu, (1971) 2 M.L.J. 449: AIR. 1972 
Mad. 132: (1972) Ren.C.J. 274. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a Writ of certiorari 
calling for the records in G.O. Rt. No. 
2763 on the file of the 2nd respondent and 
A. 5 14339 of 1971 on the file of the Ist 
Respondent and quashing the order 





* W.P. No. 2569 of 1972. 4th March, 1975 


1) 


dated 22nd June, 1972 in G.O.Rt. No. 
2763 and the consequential order of allot- 
ment passed by the Ist respondent in 
A-5. 14339 of 1971 dated 4th August, 1972, 


E.R. Krishnan and R. Srinivasan, for Peti- 
tioner. 


S. Ramalingam, Assistant Government Plea- 
der, for Respondent. 


The Court made the following 


ORDER.—The petitioner is the owner of 
premises, Old No. g and new No. 10, 
Doraiswami Road, T. Nagar, Madras-17. 
The above premises comprises of two 
portions, one in front side and one in 
back side, each having a first floor. The 
front portion was originally allotted by 
the Accommodation Controller to one 
K. Sivarajan. The back portion was 
occupied by a private tenant. The peti- 
tioner filed an eviction petition against 
the said tenant on the ground of owner’s 
occupation and ultimately got possession. 
This portion was subsequently occupied 
by the petitioner’s son and daughter after 
notifying the vacancy to the Accommoda- 
tion Controller. 


2. On aist July, 1970, the petitioner 
applied to the first respondent to release 
the front portion to enable him to effect 
certain substantial repairs. The first res- 
pondent, by his order dated 2oth August, 
1971, released the front portion under 
section 12 (1) (a) of the Madras Build- 
ings (Lease and Rent Control) Act. After 
such a release, the petitioner effected cer- 
tain repairs and structural alterations and 
thereafter applied to the Government the 
second respondent, for release of the front 
portion for his personal occupation. The 
second respondent, however, rejected that 
request by its order dated 22nd June, 1972. 
The petitioner challenges the validity of 
the said order rejecting his request for 
release of the building for his own occupa- 
tion. 


3. The impugned order rejecting the 
petitioner’s request for release of the build- 
ivg for owner’s occupation sets out two 
grounds; (1) the landlord’s unemployed 
son, and his daughter are occupying the 
rear portion of the premises and the ac- 
commodation available in the above por- 
tion is sufficient for their needs, and (2) 
the landlord owns another house at No. 8, 
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Neelakanta Mehta Street and if he is 
keen in providing better accommodation 
to his son and daughter, he could have 
taken action to vacate the tenant in the 
above premises and accommodate his. 
son and daughter therein. 


4. According to the learned counsel for 
the petitioner, the two reasons set out in 
the impugned order for rejecting the peti- 
tioner’s request for release of the building 
are not tenable in Jaw, and, therefore, 
the impugned order should be quashed. 
He contends that the basis on which the 
impugned order proceeds is that the peti- 
tioner’s son and daughter alone are living 
in the back portion and that the ac- 
commodation therein is quite sufficient 
for them. It is pointed out that basis is 
erroneous. Itis said that the limited 
accommodation in the back portion is not 
sufficient for the petitioner’s son and his. 
daughter, who is living with her husband, 
mother-in-law, and her children, and that, 
therefore, the reasoning giver in the im- 
pugned order that the accommodation in 
the back portion is sufficient for the peti- 
tioner’s son and daughter is vitiated. It is 
also pointed out that the other reason 
given in the impugned order that if the 
petitioner wants, he could evict the tenant 
in another house to accommodate 
the petitioner’s son and daughter is 
equally untenable, for it is not for the 
respondents to say in which house the 
petitioner or his son and daughter 
should live. The learned coursel 
in this connection, refers to the 
decision of Ramaprasada Rao, J., in 
Mullatkodiammal v. Government of “Tamil 
Nadut. In that case, the Government 
proceeded on the basis of the report of the 
Accommodation Controller that the 
accommodation available for the landlady 
in that case was sufficient and that she may 
not require additional accommodation. 
Dealing with the question as to whether 
the Government could judge as to what 
accommodation is sufficiert for the land- 
lady, the Court expressed the view that 
it is for the landlord to judge for himself 
as to what portion is suitable for his resi- 
dence and for the residence of the members 
of his family and that it is not for the 





1. (1971) 2 M.L.J. 449: (1972) Ren.C.J. 2742 
A.LR. 1972 Mad. 132. 
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department or any one to dictate, and 
that the requirement of the landlord or 
Jandlady has to be judged from their stand- 
point and it is not for the Accommodation 
‘Controller to say as it what is the accom- 
-modation required for the family of the 
‘landlord or the Jandlady. 


-5. In this case, the petitioner, at the time 
of filing the application for release, has 
pointed out to the Government that along 
with his son, who is living in the premises, 
his daughter also has to live with her hus- 
bend, and that the downsteirs portion is 
required for the accommodation of his 
son, while the upstairs portion is required 
-for accommodation of his daughter and 
her husband. Though the report of the 
„Accommodation Controller on which the 
‘Government order is based says that the 
lardlord’s son and daughter are now re- 
siding in the rear portion of the premises, 
which is spacious enough for their use and 
occupation, the report of the Accommoda~- 
tion Deputy Tahsildar, who made a local 
inspection of the premises in question, says 
that the petitioner’s unmarried son is resi- 
-ding in the rear portion of the premises 
and along with him, the petitioner’s dau- 
-ghter, her husband, their young children 
„and her mother-in-law, are residing. Itis 
also stated that the petitioner’s other sons, 
-who are studying in the Christian College 
„are frequent visitors to the premises. This 
report shows that there are more than six 
-members living in the rear portion and the 
-statement of the Accommodation Control- 
ler that the landlord’s son and daughter 
-alone are residing in the rear portion is not 
correct. Apart from referring to the 
. Accommodation Controller’s report, it does 
not appear that the second respondent 
-considered independently the question 
-of petitioner’s requirement of the premises 
for his own occupation. 


6. In my view the two reasons given for 
the rejection of the petitioner’s request for 
release of the building for his occupation 
_are not tenable and, therefore, the order 
of the first respondent stands vitiated. As 
pointed out in the above judgment of 
Ramaprasada Rao, J., it is for the peti- 
‘Itioner to decide as to what accommoda- 
tion or what house he should have for 
purposes of his residence or for the resi- 
dence of the members of his family, and 
jhe or the members of his family cannot 
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be forced to live in a portion of the pre- 
mises against their will. | 


7. Besides, there is ore more circumstance 
which makes the request of the petitioner 
for release of the building still mere 
genuine and pressing. The petitioner has 
now filed an affidavit before this Court to 
the effect that he is about to retire in 
March, 1975 as the Deputy Director of 
the Central Leprosy Research Institute, 
Thirumani, Chingleput District and that 
he has come over to Madras and is living 
in the same premises, preparatory to 
retirement from 2nd December, 1974. This 
is an additional reason as to why the peti- 
tioner’s request for release of the building 
should be considered favourably. The 
result is, the Writ Petition is allowed and 





the Rule nisi is made absolute. There 
will be no order as to costs. 
SJ. Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :- S. Natarajan, J. 


R. Muthammal Petitioner* 
v. i 
Narmada and others Respondents. 


Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 40 (1)—Suit for 
partition — Compromise decree — Subsequent 
suit for declaration and other reliefs regarding 
some properties—Compromise decree not set 
aside and attacked as ab initio votd—Suic 
whether maintainable—Ploiniff whether liable 
to pay Court-fee for setting aside the compro- 
mise decree. 


From the wording of section 40 (1) of the 
Tamil Nadu Covrt-fees and Suits Valva- 
tion Act it may be seen that drastic change 
has been made in the matter of payment 
of Court-fee in respect of suits where can- 
cellation of a decree for money or other 
property having a money value or other 
document which purports or operates to 
create, declare, assign, limit or extinguish 
any right, title or interest in money, move- 
able or immavable property is asked for. 
Undoubtedly, a compromise decree passed 





*C.R.P. No. 2635 of 1973- 
7th March, 1978- 
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in a partition suit is a document which 
purports or operates to create, declare and 
asssign the right, title and interest of the 
parties in the properties involved in the 
suit. Hence, unless that compromise 
decree is set aside, the plaintiff, will not be 
entitled to ask for the reliefs of declara- 
tion, partition and possession. [Pare. 10.} 


In the instant case, the compromise decree 
in the earlier action was not one rendered 
by the Court on merits, but was one ren- 
dered on a compromise entered into by 
the parties. The compromise decree may 
well partake the characteristics and inci- 
dents of a family arrangement. The com- 
promise arrived at in the earlier suit may 
have been the result of a family arrange- 
ment between all the parties concerned. 
There is no bar in law to the members of a 
joint family including an illegitimate son 
of one of the co-parcerers to the benefit 
of a partition, and as such there can be no 
bar to an illegitimate son being given p10- 
perties in the compromise arrived at in 
the earlier suit. In view of this, it neces- 
sarily follows that the plaintiff must have 
the compromise decree set aside before 
she can ask for the relief of declaration, 
partition and possession. 

[Para. 11] 
Cases referred to : 


Arunachalam Chetly v. Rangaswami Pillai, 
LLR. (1915) 38 Mad. g22 (F.B.): 28. 
M.LJ. 118: 28 I.C. 79; Ad:narayona v. 
Rattamma, (1944) 1 M.LJ. 497 : 57 LW. 
gg2 : ALR. 1944 Mad. 408 (2); Hameed 
Rowther v. Molvdeen Pichai, (1044) 2M LJ. 
93: 216 I.G. 192: ALR. 1948 Mad. 451; 
Remabharosa Lal v. Bindi Dei, AIR. 
1966 Pat. 203; Somasundaram Pillai v. 
Janaki Ammal, (1955) 68 L.W. 144 : (1955) 
1 ML J. 310; Abdulla v. Subramanyan 
Pattar, (1936) 71 M.LJ. 383: 43 L.W. 
715: ALR. 1936 Mad. 470; Azima 
Biv. Zohara Bi,(1¢49) M.W.N. 681: (1949) 
2 M.LJ. 533 : AJR. 1950 Mad. 190 ; 
Akhandala v. Damodara, (1952) 2 M.LJ. 
145: AIR. 1952 Mad. 810; Asaram v. 
Ludheshwar, A.I.R. 1938 Nag. 335 ; Prem 
Prakash v. Mohan Lal, A.I.R. 1943 Lah. 
268 ; Bosant Lal v.Rameshwar Prasad, AJR, 
1957 All. 287; Suk Deo Sahi v. Ka il Devi 
Singh, A.ILR. 1960 Cal. 597; Ram Kishun 
v. Smt. Nere Devi, AJR. 1965 Pat. 486 ; 
K.H. Md, Ishaque Sahib v. H. Ma. Saddiq 
MLj—39 
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Sahib, (1970) 1 M.L.J. 207; Ramanathan 
v. Ramanathan, (1046) 2 M.L J. 114: 59 
LW. 4u: ALR. 1947 Mad. 57; 
Sankaranarayana v Kandaswami, 1.L.R. 
(1056) Mad. 1300: (1956)2 M L-J. 411: 
AIR. iç56 Mad. 670; A Gopalakrishn. 
Iyengar v. P. Srirangammal, (1¢64) 1 M.L]. 
279: (1964) 1 LTJ. 451: 53 LT.R. 
(E.D.) 23: 77 L-W. 61: ATR. 1964 Mad. 
364 ; Shamsher Singh v. Rajinder Prashad, 
Da 2 S.G.C. 524: 1973 S.O.D. 844: 


1974) 1 S.GJ. 270: ALR. 1973 5.C. 
2384. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
Order of the Court of the Subordinate 
Judge, Erode, dated roth August, 1973 
and made in Court-fee Check Slip No. 
570 in O.S. No. 138 of 1972. 


K.P. Sivasubremaniam, for Petitioner. 
P.S. Srisailam, for Respondents 1, 3 to 8. 


K. Venugopal, for Respondents g , 10 apd 11. 


N. Thyagarajan, Additional Government 
Pleader, for Respondents 12 to 25. 


The Court made the following 


Orver.—The plaintiff in O.S. No. 138 of 
1972 on the file ofthe Court of the Sub- 
ordinate Judge of Erode, who has been 
called upon to pay additional Court-fee 
of Rs. 4,499.50 p. has preferred this 
revision petition to canvass the propriety 
of the order. 


2. With regard to the properties of one 
Rangaswami Naidu, there was a pe rtition 
suit in O.S. No. 134 of 1969 to which the 
members of the family of Rangaswamt 
Naidu were parties. Rangaswami Naidu 
had two sons of whom one Venkataswami 
Naidu was the second. In the partition 
suit, not only Venkataswami Naidu, but 
his son, the ninth defendart in the pre- 
sent suit were made parties. Ultimately 
the suit was compromised on gth July, 
1969 and a compromise decree was passed 
in the said suit under the terms cf which, 
the A schedule properties in the present 
suit were given to Venkataswami and his 
minor son, and in addition, the B schedule 
property herein was given to the minor to 
be enjoyed by him absolutely. In the pre- 
sert suit, the plaintiff who is the widew 
of Rangaswami Naidu claims that subse- 
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quent to the compromise decree she came 
to know through her son Venkataswami 
that he had aleady been married to one 
Janaki and as such, Venkataswami’s marri- 
age with the tenth defendart Krishna- 
veni who is the mother of the minor ninth 
defendant was a void marriage. The fur- 
ther case of the plaintiff is that the com- 
promise in the earlier suit proceeded on the 
assumption that the tenth defendant was 
the legally wedded wife of Venkataswami 
and the ninth defendant an off-spring of 
lawful wedlock, and was therefore entitled 
to a share in the joint family properties 
which were sought to be partitioned in 
O.S. No.134 of 1969. Venkataswami died 
subsequent to the compromise decree and, 
has left behind him his wife Krishnaveni 
the tenth defendant herein, whose valid 
matriege with Venkataswami is impugned 
and a minor son and a daughter who a1¢ 
respectively the ninth and the eleventh de- 
fendants in the present suit. According 
to the plaintiff, the ninth and eleventh 
defendants are only the illegitimate child- 
ren of Venkataswami and will, therefore 
have no rights whatever in the A and B 
schedule properties and are bound to re- 
deliver those properties in their possession 
to the plaintiff and the other heirs of 
Rangaswemi Naidu. The prayer in the 
suit is as follows : 


“ The plaintiff, therefore, prays that the 
Court may be pleased to pass a 
decree :— 


(a) declaring that the plaintiff is en- 
titled to items 1 and 2 in the B schedule 
to the plaint and issuing a permanent 
injunction restraining defendants g to 
11 from disturbing or interfering with 
the plaintiff’s possession of the same 
or from collecting the rents for the said 
items ; 

(b) directing that the A schedule pro- 
perties be divided into 18 shares by 


metes and bounds and ordering delivery 
of 10 such shares to the plaintif ; 


(c) directing items 3 to 6 in B schedule 
be divided into 9 sheres and ordering 
delivery of one such share ta the plain- 


2 


(d) ordering defendants g to 11 to pay 
the costs of the suit ; 
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(¢) granting the plaintiff such other and 
further 1eliefs as may be just and neces- 
sary.” 


3. In accordance with her prayers in the 
suit, the plaintiff valued the relief of decla- 
retion of title end permanent injurction 
with reference to items 1 and 2 in the B 
schedule under section 25 (b) of the Covrt- 
fees Act. As regards partitior of one half 
of the A Schedule properties and posses- 
sion, she valved the relief under section 37 
(1) cf the Court-fees Act and paid Court- 
fee on half of the market value. Lastly, 
she valued her one-ninth share in the 
several items of suit properties under sec- 
tion 37 (1) of the Court-fees Act and paid 
Court-fee thereon. 


4. The Court-fee Examiner issued a 
check slip raising an objection that, since 
the plaintiff herself was a party to the 
compromise decree in the earlier suit, she 
shovld get the decree carcelled under sec- 
tion 40 of the Court-fees Act tefore futher 
reliefs of declaretion and partition in res- 
pect cf the properties covered by that de- 
cree were sought for. He also raised a 
query as to whether it would be open to 
the plaintiff on her own zssumption, to 
treat a valid decree of a Court as not 
binding without the said decree being 
cancelled by a competent Cov:t on proved 
facts. This view was upheld ty the learned 
Subordinate Judge and he called upor the 
pleintiff to pay the deficit Court-fee of 


Rs. 4,499.5CP. 


5. Mr. Sivasubramaniam, learned counsel 
jor the petitioner (plaintiff) vehemently 
contends that the opinion of the Court-fee 
Examiner which has found favour with 
the lower Court is not in zccordance with 
law and that the plaintiff was entitled to 
ignore the compromise decree and straight 
—away ask for the reliefs of declaration, 
partition and possession. According to him, 
the entire compromise decree is vitiated 
by the fact that the compromise was en- 
tered into on the assumption that the 
tenth defendart was the legally wedded 
wife of Venketaswami and that the ninth 
defendz nt was his legitimately born son. 
He would therefore, argue that when ‘it is 
now found that the basis on which the 
parties entered into the compromise was 
misconceived, the plaintiff is entitled to 
ignore the compromise decree and she 


I] 


was not bound to ask for the decree being 
set aside. It is conceded ty him that the 
granting of the reliefs asked for in the 
present suit may involve the setting at 
nought of the compromise decree, but his 
contention is that that cannot alter the 
state of affairs in any manner. 
6. Insupport of his contention Mr. Siva- 
subramaniam placed reliance on a large 
number of authorities which are mention- 
ed below. In Arunachalam Chetty v. Ranga- 
swami Pillai}, a Full Bench of this Court 
held that a suit for a declaration that a 
mortgage decree was not binding on the 
Plaintiff and for an injunction restrairing 
the’ defendant from executing the same 
was a suit fora declaratory decree with 
a consequential relief within the meaning 
of section 7 clause (iv) (c) of the Court- 
fees Act (Central Act VIJ of 1870) and 
ad talorem court-fee on the valuation fixed 
In the plaint was payable. Adinarayana v. 
Rattamma®, and Hameed Rowther w. Mohi- 
en Pichai® are cases where it was held that 
where a conveyance deed was alleged to 
be sham and nominal it was wholly un- 
cessary for the plaintiff to ask for a can- 
cellation of the deed and pay Court-fee 
thereon. In Rambharosa Lal vw. Bindi Devit, 
it was held that when a plaintiff wanted to 
make out a case that he was not a party 
to a sale deed and the signatures thereon 
purporting to be those of him were rank 
forgery, it was not necessary for him to get 
a consequential relief to have the docu- 
ment cancelled. In Somasund ram Pillai 
o. Janaki Ammol®, it was held that 
where a suit was brought on behalf of a 
person described as of unsound mind by 
his next fiierd for a declaration that a 
deed of gift executed by the plaintiff was 
void and not binding on him and for an 
injunction to restrain the defendant from 
interfering with the plaintiff’s possession, 
the plaintiff wes entitled to ignore 
the existence of the document as 
being void end of no effect. Abdulla 
v. Subramanyan Pattar®, laid down that 

1. (1915) LL.R. 38 Mad. 922 (F.B): 28 M.L.J. 
118 : 28 I.G. 79. 

2. (1944) 1 M.L.J. 497 :57 L.W. 392 : ALR. 
1944 Mad. 408 (2). 

3. (1944) 2 M.L.J. 33 :216 I.G. 192 : A.LR. 
1948 Mad. 451. 

4. AIR. 1956 Pat. 203. 

5. (1955) 1 M.L.J. 310 : (1955) 68 L.W. 144. 
6. (1936) 71 M.L.J. 383 : 43 L.W. 715: 
A.ILR. 1936 Mad, 470, 
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when a plaint alleged that in a prior suit 
filed to enforce a mortgage executed by 
some members of the tarwad the plain- 
tiffs, who were then minors were represent- 
ed by their gvardian and the suit ended in 
a razinama decree and the guardien had 
acted mala fide and negligently and conse- 
quently the decree was fraudulent and 
collusive, the mirors could not be deemed 
to be parties to the prior decree and the 
plaint merely involved a declaration as to 
the decree being a nullity so far as the 
plaintiffs were concerned and Court-fee 
was payable under Article 17-A of sche- 
dule II of the Covrt-fees Act. Similarly, 
Krishnaswami Nayudu, J., held in Azima 
Bi v. Zohara Bi, that a decree against a 
minor without representation by a proper 
guardian is a nvJlity and in a subsequent 
suit by the minor for possession, the minor 
was not bound to have the decree set aside 
and Cout-fee under section 7 (IV-A) of 
the Court-fees Act wes not payable. In 
Akhondala v.Damodara*, Govinda Menon, J., 
held that thovgh a minor was eo nomine a 
party to an earlier deed of partition, he 
was entitled to ignore the deed and file 
a suit for partition and was not bound to 
have the earlier partition deed set aside. 
Reliance was also placed on Asaram v. 
Ludheskwar®, to contend that it is only in 
the case of a voidable instrument that a 
cancellation of the deed should be sought 
for and such a course need not be resorted 
to in the case of void instruments. As al- 
ready stated, according to the counsel for 
the petitioner, the compromise decree was 
ab initio void and did not therefore pose 
an insuperable obstacle in the way of the 
plaintiff getting reliefs in her present suit. 


4. To buttress his contention that though 
the earlier suit resulted in a compromise 
and the compromise was incorporated in a 
compromise decree, the decree was not 
an insurmountable otstacle to the plain- 
tiff asking for the reliefs of declaration, 
partition and possession and the plaintiff 
was entitled to treat the decree as non est 
and ask for the reliefs, Sivasubramanian 


1 (1949) 2 M.L.J. 553 : 1949 M.W.N. 681: 
A.LR. 1950 Mad. 190. 

2. (1952) 2 M.L.J. 145 : ALR. 1952 Mad. 
810. 7 . 
3, ALR. 1938 Nag. 335, 


308 


placed reliance on Prem Prakash v. Mohan 
Lal, Bosant Lal v. Rameswar Prasad?, and 
Suk Deo Sahi v. Kapil Devi Singh®. These 
decisions enunciate the rule that where a 
decree is passed in consequence of a com- 
promise and gives effect to the will of the 
parties without an adjudication by the 
Court itself, the contract cannot be said 
to have any greater sanctity in spite of the 
fect that the command of a Judge has bzen 
added to it. In further support of his 
argument, the petitioner’s counsel also 
cited Ram Kishun v. Smt. Nere Devit, where- 
in it was beld that when a plaintiff alleged 
in his subsequent suit that an earlier com- 
promise decree based on a forged com- 
promise petition was wholly void and 
without jurisdiction, the plaintiff only 
wanted a finding regarding the void na- 
ture of the compromise decree and not a 
declaration and therefore, he was entitled 
to pay fixed court-fee unde: schedule II, 
Article 17 (6). 

8. Yet another decision placed for consi- 
deration is K.H. Md. Ishaque Sahib v. H.Md. 
Saddig Sakib®, where Ganesan, J., held that 
normally a transaction will bind a person 
if he or persons under whom he derives 
title are eo nomine parties to the same end 
must be set aside before ar y relief is claim- 
ed thereunder. But the rvle is subject to 
two exceptions viz. (1) where the transac- 
tion is only a sham and nominal one; and 
(2) where the trarsaction is void in law. 


9. Two decisions cited by the Govern- 
inent Pleader, wherein different views 
have been expressed were sought to be dis- 
tinguished by the petitioner’s counsel. The 
first of those cases is Ramanathan v. Rama- 
nathan®, where a plaintiff who had execut- 
eda sale deed for Rs. 6,000 in favour of 
defendant 1, instituted a suit in the Court of 
the District Munsif for a declaration that 
the sale deed was a nominal and sham tran- 
saction and defendant 1 had no title to the 
property. Happel, J., held that as the 
plaintiff was a party to the sale deed and 
having regard to the relief asked for by 
him in the suit, the suit should really con- 





A.LR. 1943 Lah, 268. 
ALR 1957 All. 287. 

A.LR. 1960 Cal. 597. 

A.LR 1965 Pat. 486. 

(1970) 1 M.L.J. 207. 

. (1946) 2M.L.J. 114 : 59 LW, 411 : ALR. 
1947 Mad. 57. 
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tain a prayer for cancellation of the sale 
deed and Court-fee should therefore be 
paid under section 7 (iv) (a) and the 
plaint presented in the Court of the Sub- 
ordinate Judge. This case was sought to 
be distinguished on the ground that, un- 
like the present case, the plaintiff therein 
had asked for a declaration in respect of 
the impugned document. The second of 
those cases is Sankaranarayana v. Kandaswa- 
mic1, where a Full Bench of this Court 
held that when the plaintiff who had, 
as a mino~, been made eo nominee a party 
to a sale deed or other document of aliena- 
tion by his mother and guardicn, sought 
to repudiate the transaction, he bad to 
pay Court-fee, under section 7 (iv) (a) 
and pray for cancellation of the sale deed 
expressly or impliedly. The petitioner’s 
counsel would contend that inasmuch as 
the transaction was a voidable one and 
not a void one, the ratio in that case 
will have no application to the facts of 
the present case. i 


to. In my opinion, it is not necessary 
to deal at length with the cases relied on 
by the petitioner, as the Court-fee payable 
by the plaintiff on his suit will have to be 
decided with reference to the provisions 
contained in the Tamil Nadu Court-fees 
and Suits Valuation Act, 1955. Section 
40 (1) of the said Act reads as follows : 


“40 (t)—In a suit for cancellation of 
a decree for money or other property 
having a money value or other 
document which purports or operates 
to create, declare, assign, limit or 
extinguish, whether in present or in 
future, any right, title or interest in 
money, movable or immovable pro- 
perty,fee shall be comprted on the valve 
of the subject-matter of the suit, and 
such value shall be deemed to be— 


If the whole decree or other document 
is sovght to ke cancelled, the amount 
or value of the property for which the 
decree was passed or other document 
was executed ; 


If a part of the decree or other docu- 
ment is sought to be cancelled, such 
part of the amount or value of the 
property. ” 





1, (1956) 2 M.L.J. 411: I.L.R, (1956) Made 
1300; A.LR. 1956 Mad, 670, 


1] 


From the wording of the section it may 
be seen that a drastic change has been 
made in the matter of payment of court-fee 
in respect of. suits where a cancellation 
of a decree for money or other property 
having a mcney value or other document 
which purports or operates to create, 
declare, assign, limit or extinguish eny 
right, title or interest in money, movable 
or immovable property is asked for. 
Undoubtedly, the compromise decree 
in O.S.No.134 of ra6g is a document 
which purports or operates to create, 
declare and assign the right, title and 
interest of parties in the properties 
involved in the said suit. It therefore 
goes withovt saying that unless that 
compromise decree is set aside,the plaintiff 
will not be entitled to ask for the reliefs of 
declaration, partition and possession. 
The operative effect of section 40 was 
considered by Jagadisan, J., in A. Gupala- 
krishna Iyengar v. P. Srirangammal and 
another}, That was a case where a 
son filed a suit for recovery of possession 
of properties and rendition of accounts 
from his mother who claimed to have a 
life estate in respect of the suit properties 
under an earlier tition. There also, a 
contention was raised that the document 
of partition was void and need not thete- 
fore be set aside as a void document was 
non est in law. Repelling this contention 
Jagadisan, J., held that inasmuch as the 
document of partition purported to create 
certain rights, it fell within the ambit of 
section 40 and wovsd therefore necessitate 
a cancellation of the deed being asked 
for by the plaintiff kefore ever he could 
ask for other reliefs. The learned Judge 
pointed out the change that had heen 
introduced in the law and stated that the 
question for consideration was not whe- 
ther the partition deed was void or 
voidable but only whether it would fall 
within the ambit of section 40. In like 
manner it must Fe held in the instant 
case that the question for determination 
is not whethe: the compromise decree is 
a void or voidable instrument, but whether 
it dell within the ambit of section 40. 
The plea of the petitiorer’s counsel that 
the petitioner haa only aksed for the reliefs 





1, (1964) 1 M.L.J. 279 : (1964) 1 LT.J. 451: 
S3 LER. (E.D.) 23 +77 L.W. 61; ALR. 1964 
Mad, 364, 
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of declaration, partition and possession 
ənd had nowhere prayed in the plaint 
for a cancellation of the compromise 
decree, cannot advance the situation in 
any manner for the petitioner. As laid 
down in Shamsher Singh v. Rajender Prasad?, 
the Court, in deciding the question of 
Court-fee has to look into the allegations 
in the plaint to see what is the substantive 
relief that was asked for and mere astute- 
ness in drafting the plaint cannot be 
allowed to stand in the way of the Court 
looking into the substance of the relief 
asked for.In that case a Hindu son filed 
a suit agzinst his father and a mortvage 
decree-holder for a declaration that the 
mortgage executed by the father in respect 
of the joint family property was null and 
void for want of legal necessity and 
consideration. The Court held that 
though the reliefasked for was couched in 
2 declaratory form, the suit was. io sub- 
stance; (1) either for setting aside the 
decree or (2) for declaration with 2 conse- 
quential telief of injunction restrzining 
the decree-holder from executing the 
dectee. against the mortgaged property. 
I am clearly of opinion that these two 
cases will govern the situation and the 
petitioner cannot escape her obligation 
to pay court-fee as called for by the 
lower Court. 


ix. From another point of view also, 
the petitioner must be held liable to pay 
Court-fee required for setting aside the 
compromise decree. It may Fe recalled 
that the decree in the earlier suit was not 
one rendered by the Court on merits, but 
was one rendered on a c mpromise 
entered into by the parties. The 
compromise decrée entered into by th 
parties may well parteke the chata- 
cteristics and incidents of a family 
arrangement. In this view, even if the 
petitioner’s contention of the nirth and 
eleventh defendants being illegitimate 
children of deceased Venkataswami 
Naidu is to beaccepted, the compromi 
arrived at in the earlicr suit may have 
been the resultof a family arrangemen 
between all the parties concerned. There 
is no bar in law to the members of a 
joint family including the illegitimate 
son ofone of the coparceners to the benefit 
Bes ese hy oi ee a 








1. (1973) 2 S.C.C. 524 : (1974) 1 S.G.J. 270: 
1973 S.C.D. 844 : ALR, 1973 S.Q. 2384- 
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of partition and as such, there can te no 
bar to the ninth defendant having been 
given properties in the compromise arriv- 
ed atin the earlier svit. If this postition is 
raken note of, it necessarily follows that 
the plaintiff must have the compromise 
decree set aside before ever she can ask for 
the reliefs of declaration, partition and 
possession. In that view of the matter 
also, the petitioner must fail. 


12. In the result, the revision petition 
is found to be devoid of substance and 
therefore will stand dismissed. But there 
will be no order as to costs. 


R.S. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Petition dismissed. 
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Temple—Suit for declaration --Whether private 
or public—Characterstics of private temple— 
Grant of two acres of land by stranger—Whe- 
ther alters the character of endowment—Pre- 
sence of worshippers on certain occasions—Not 
conclusive that public had ingress. 


The inspection report of the Commis- 
sioner (Hindu Religious and Charitable 
Endowment) which was to the effect 
that there was no gopuram, no dwajas- 
than’ ham, no procession of the utsava 
idols, no hvndi, no vahanam and no bell, 
cumulatively taken, give the impression 
that the temple isa private one. [Para. 10.] 


The fact that at one particular point of 
time a small extcnt of two acres odd was 
additionally granted to the deity by some 
strangers cannot alter the nature of the 
initial grant or the character of the insti- 
tution from a private one to a public one. 


[Para. 12.] 





*Appeal No, 787 of 1969. 28th February, 1975. 


‘THE MADRAS LAW JOURNAL REPORTS 


{1975 


No independent witness or member of the 
public had come to say that he was visiting 
the temple as of right and perfoming the 
poojas pursuant thereto. The mere 
presence of the worshippers on certain 
occasions by itself is not conclusive to 
show thatthe generality of the public 
were having ingress into the temple as of 
right. [Para. 13.] 
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The Judement of the Gourt was delivered 
y 


Ramaprasada Rao, J.—The unsuccessful 
plaintiffs in O.S. No. 7 of 1966 on the file 
of the Subordinate Judge, Nagercoil ap- 
peal against the judgment and decree of 
the learned Judge, who did not agree that 
the suit temple was a private one, but in 
whose opinion it was a public temple. The 
relevant pleadings may be summarised. 
(2) Periaveettu Mudaliars about 1000 
years ago founded two Siva temples 
one at Azhakiapandiapuram and the 
other at Aloor. The temple at Azhakia- 
pandiapuram is known as Ambalathadu- 
var temple and the Aloor temple is popu- 
larly known as Chera Chola Pandia 
Mahadevar temple. They were built on 
the sites belonging to the ancestors of 
the plaintiffs and were constructed with 
their private funds. ‘here is no evidence 
expressly as to dedication but from time 
immemorial these temples were recogni- 
sed as the private temples of the Peria- 
veettu Mudaliar family. It is claimed 
that the inscription in the Aloor temple, 
which is the subject matter of this litiga- 
tion, bears ample proof as to the private 
nature of the temple. Reliance is also 
placed on a printed book Exhibit A-22 
written by Tamil Vidwan Chidambara 
Kuttalam Pillai under the caption of 


“‘aparer oer Gyr str py LD gat 
OQ swiarei Cpu sir DAW.’  Gon- 
temporary records but which ate 


ancient, are also relied vpor to show that 
the suit temple was built with private 
funds and was treated as such by the 
rulers of Lravancore. Exhibit A-4 of the 
year 1896 is an order issued in the name 
of the Dewan. The proceedings obviously 
were initiated when a complaint was 
received about its mismanagement by 
the then trustees. The point however is 
that on the undertaking given by the then 
trustees to maintain the accounts and look 
after the temple affairs properly the com- 
plaint was dismissed ; but there is a re- 
cognition about the status of the temple 
as a private temple in this document. 
Long afterwards under Exhibit A-1 2 and 
in the year 1962 the Palace Officer of the 
Travancore Devaswom refers to the quon- 
dam grants ave to this temple as a pri- 
vate temple butmakesit clear that on and 
after the date of issue of Ex, A-12 svch 
grants for all private temples including the 


suit Aloor temple were discontinued, Ex- 
hibit A-5 isa copy of the settlement regi- 
ster in Aloor Pakuthy showing that many 
of the suit properties stood in the name of 
the then trustees but foi the benefit of the 
deities installed in the temple. There is 
no dispute that the temple was built 
on private land, Exhibit A-6 is also 
incidentally pressed into service which 
shows that e strangers also provided 
properties to the temple, but incidentally 
recogrised that ıt was a private temple, 
The temple was never dedicated to the 
public and the members of the public did 
nothaveaccess to the templeand woi- 
ship the deity therein as a matter of 
right nor did they claim any such right 
in a legally conceivable manrer, The 
plaintiffs themselves referred to a svit 
filed by the second plaintiff asO.S.No. 22 
of 1962 on the file of the same Court for 
a declaration that the temple was a pri- 
vate one. Without going into the merits, 
but on the question whether the suit was 
maintainable the Corrt held against the 
second plaintiff in that suit, as the enquiry 
relating to the nature of an institution has 
to be decided by the statutory tribunal 
under the provisions the Tamil Nadu 
Religious and Charitable Endowments 
Act, 1959. It is also claimed that an 
application was filed vnder the appro- 
priate section before the appropriate 
authurity contencing that the suit temple 
in question was not a religious institu- 
ticn and that the plaintiffs held Office 
hereditarily. : 


The Deputy Commissioner Hindu Reli- 
gious and Charitable Endowments De- 
partment Madurai, held the hereditary 
trusteeship right in favour of the plaintiffs, 
but held that the temple was a public 
religious institution. Thereafter, the fur- 
ther appeal by the plaintiffs to the Gom- 
missioner was dismissed and hence they 
had to file the present suit under section 
70 of Tamil Nadu Act XXII of 1959. 


3. The Hindu Religious and Charitable 
Endowments Department represented 
by its Commissioner, who is the first defen- 
dant in the suit, contends that the temples 
mentioned in the plaint were not founded 
by the ancestors, that the members of 
the Hindu public have been freely offering 
worship on almost all the days, that they 
contributed towards the maintenance 
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and sustenance of the institution and 
that it has all the characteristics of public 
temples. Reliance is placed upon the 
judgment in O. S. No. 22 of 1962 on the 
file of the same court wherein a casual 
finding to the effect that the institution 
was a public religious institution was 
given and that, therefore, it is not 
open to the plaintiffs to reagitate _the 
issue once again. The donations given 
by the strangers as evidenced by 
Exhibit A-5 are very strongly pressed 
into service to show the public character 
of the suit temple, that at best the 
plaintiffs were only managing the 
temples and they were not proprietors 
thereof and that the public were visiting 
the temple as of right. According to the 
Department there were deities inside 
the temple and the features of the temple 
such as availability of utsavavigrahams, 
existence of inner and outer prakarams, 
vimanams, outer madil, thiee entrances 
and balipeetam, are all indicia that go to 
prove that the institution is a public 
religious institution. It is to be noticed 
that the Endowments Department was 
the only defendant when the plaintiffs 
came to Court. Later defendants 2 to 8 
got themselves impleaded and filed a writ- 
ten statement. They would say that the 
temple and its premises are in sarcar 
poramboke and that ever since its incep- 
tion the suit temple has been a public tem- 
ple where th: Hindu public have been 
freely offering worship: without let or 
hindrance. The temple has been con- 
secrated for the benefit of the Hindu pub- 
lic and at no time the plaintiffs’ ancestors, 
and for a greater reason the plaintiffs, 
did exercise any right of proprietorship 
over the temple. Itis said that the Rulers 
of Stateand the members of the pub- 
lic mainly contributed the properties now 
annexed to the temple and that the mode 
of construction and the other features 
already referred to by the first defendant 
would negative the plea that the institu- 
tion is a private temple. On these conter- 
tions the following issues and additional 
issues were framed : 


“r, Whether the temple and its 
properties constitute a private family 
trust as alleged by the plaintiffs or a 
public trust as contended by the defen- 
dant ? 
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2. Whether the right of management 
of the temple and the trust rests solely 
with the plaintiffs ? 


3. Whether Madras Hindu Religious 
and Charitable Endowment Act, 1959 
will govern the administration of the 
trust ? 


4. Whether the order of the Gom- 
missioner is liable to be set aside on the 
grounds stated in paragraph 7 of the 
plaint ? 


5. Whether the temple is a private 
temple ? 


6. Whether the plaintiffs are entitled 
to the declaration prayed for in the 
plaint ? 


7, To what reliefs are the plaintiffs 
entitled ? 


8. What is the order as to costs? 


g. Whether the plaintiffs are estopped 
from contending that the suit temple 
and its properties belong to the private 
family of the plaintiffs ? 


10. Whether the suit is barred by 
res judicata in vicw of the findings in 
O.S.No.22 of 1962 of the sub-Court, 
Nagercdil ? ”. 


Mr. Padmanabhan, learned counsel for 
the plaintiffs reiterated the arguments 
and took us through the oral and docu- 
mentary evidence let in this case to 
sustain his contention that the temple is a 
private temple. Mr. T.R. Ramachand- 
ran for the respondent contending 
sonira would sustain the judgment of 
the Court below on the ground that 
the plaintiffs did not produce the 
account books maintained by them 
to show that at all material times the 
ancestors of the plaintifs and there- 
after the plaintiffs, owned the temple. 
Reliance is placed upon the endowment 
by strangers and the featuresof the Aloor 
temple ard it is said that the overall 
impression one gains from the evidence on 
record is to the effcct that there was at no 
time a private temple at the site which 
belonged to the plaintiffs’ ancestors, The 
learned counse] would rely vpon one 
singular feature in the case, A copper 
plate said to contain the history of the 
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temple and referred to in one of the pam- 
phlets produced by the plaintiffs thém- 
‘selves (Exhibit A-22}) not having been 
produced, it is said that there is a suppre- 
‘ssion of material ard, therefore, the suit 
has to be dismissed. 


4. The question whether an institution 
or a temple is a public religious institu- 
‘tion or a public temple ora private one 
has been the subject-matter of many deci- 
sions of this Court and that of the Supreme 
‘Court and it is easy, therefore, at this 
“stage to deduce from them the well-set 
norms, guidelines and principles on which 
.a decision, one way or the other could 
be rendered on the principal issue in 
“question, 


5. In the State of Travancore, there 
‘were a number of temples under private 
management and there were other tem- 
jples in which the Sarcar had been exer- 
-cising the right of supervision in exercise 
‘of its sovereign power. It was always pos- 
‘sible for the Sarcar or the Government 
under the then regulations in force which 
were to provide for the better adminis- 
tration of Hindu Religious Endowments 
‘in Travancore to assume management of 
the samé in case of mismanagement. 


$. A Bench of our High Court in Sri 
Chidambareswara Sivagami Ambigai Temple 
v. The Commissioner of H. R. and G. E., 
Madras?, recognised the existence of 
private temples in Travancore and would 
-not invoke the usual presumption that 
in the case of temples in South India, 
‘they are public unless thè person, who 
asserts itis private, discharges the onus 
-of proof which is on him to the satisfac- 
tion of the judicial authority. They 
‘observed : 


“Tt is now well-settled that unlike, the 
temples in Kerala, there is a presump- 
tion that temples in South India are 
public and the onus of proof is on the 
person asserting it to prove that it is a 
private temple.” 


We have referred to this judgment only 
to show that in Kerala urder the regrla- 
tions concerning religious endowments 
then in force, there were many private 





1. (1966) 1 M.L.J. 109: 78 L.W. 404: 
@LR. (1965) 2 Mat. 404:A.LR. 1966 Mad. go. 
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temples in the State of Travancore as 
itthen was and that the State recognised 
such private ownership of religious 
institutions. 


7. “The temple’ as defined in Tamil 
Nadu Act I of 1959 in section 6 clause 
20 means a place by whatever designation 
known, used as a place of public religious 
worship, and dedicated to, or for the 
benefit of, or used as of right by, the 
Hindu community or any section there- 
of as a place of public religious worship. 
The three guidelines which enable 
Courts to decide whether a particular re- 
ligious institution comes within the 
scope of the meaning of the above defini- 
tion are that it should be a place of public 
worship, there shovld be acceptable 
proof of dedication for the benefit of the 
Hindu community or a section thereof 
and incidentally it should also be esta- 
plished that the worshippers have been 
using as of right the religious institution as 
a place of public religious worship. In so 
far as temples in Malabar are concerned, 
the presumption was that a temple was a 
private temple, Afundancheri Koman v. 
Achuthan Nair and otherst, reiterated 
in Babu Bhagwan Din and others v. Gir 
Har Saraop and others *. 


8. The other inspiring norms to decide 
whether a temple isa private or public 
temple is dependent upon the features o 
the institution. They could be conven- 
ently summarised with reference to 
decided cases: 


(a) The existence of Moolasthanam, 
“‘Maharmandapam, Prakaram, idols of 
chief and other deities, utsavamurtthis, 
daily poojas, special poojas and proces- 
sion during festive occasions, worsbip by 
the local public belonging to different 
communities without any let or hin- 
drance, are all factors which give the 
impression that the temple is a public 
one ” 


Vide Ramaswamy Naidu vy. Commissioner 
H.R. & G.E., Madras*: 


1. 67 M.LJ.788: 61 LA. 405: LL.R. 58 Mad. 
913 ALRt 1934 P.C. 230. 
(1940) Eia 1:67 LA.1: 
ATR. 1940 P. 
3. (1974) a7 Tw. 575. 


51 L.W. 4: 
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(b) If the temple is being used as a 
“place of public religious worship, if 
there is no dedication of the temple to 
and for the benefit of the Hindu com- 
munity or any section thereof, if it is 


not used generally by the Hindu com: ° 


munity as of right as a place of public 
religious worship, if there is no hundial 
and no collections are made from the 
public for the peformance of any festival 
connected with the temple as for its 
maintenance and no member of 
the public has come forward to say that 
he has contributed any amount for the 
maintenance or any of the related 
poojas to the deity therein, the temple 
willnot be a public temple, but a 
private one ”’. 

Vide Commissioner, H.R. & G.E. v. Jogan- 

natha Rao! and Ramaswami Jadaya Gounder 

v. Commissioner, H.R. © C.E.? 
(c) The origin of the temple, the 
‘manner in which its affairs are mana” 
ged, the nature and extent of the gifts 
received by it, rights exercised by 
devotees in regard to worship therein, 
the consciousness of the manager and 
the consciousness of the devotees them- 
selves as to the public character of the 
temple, are factors that go to establish 
whether a temple is a public or a private 
one and in each case both the 
documentary and oral evidence have 
to be considered as is whole while 
keeping in view the above principles,” 


Vide Goswami Shri Mahalaxmi Vahuji v. 
Ranchhoddas Kalidas® and T. Gopalan v. 
Commissioner, H.R. & G.E., Madras‘. 


(d) “An inference whether a religious 
institution is a public one or a private 
one can be drawn from the usage and 
customs of the institution or from the 
mode in which the properties have 
heen dealt with as also the otber 
established circumstances.” 


Vide State of Bihar v. Biseshwar Das*: 


“ (6) The essential sins qua non to make 

a temple a public temple appears to 
SS E 

1. (1974) 87 L.W. 675. 

2. (1963) 2 M.LJ- 280: 76 L.W. 611: 


1964 Mad. 317. 
3. ne 9 §.C.R.275:A-LR. 1970 S.C. 2025. 


5 < 169: (1973) 1 M-LJ- (S-G.) 
43: (1943) 1 An.W. (S.G.) 43: (1973) 1 S.G.R. 
84: AJR. 1972 S.C. 171 


6. 
oF. (A971) g SGR. 680: ALR. 1971 8.C. 2057- 
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be that the public should claim the 
rigtt to worship the deity installed 
therein as of right. If the origion of 
the temple is very well-known as a 
private temple, then the clearest pos- 
sible evidence is necessary for convert- 
ing that temple into a public temple. 
As worshippers, are naturally welcome 
and as the sentiment of a Hindu would 
not prevent another from making 
offerings or to turn away a worshipper 
and as there is an innate desire in 
persons in charge of private temples not 
to discourage popularity of the deity, 
the mere circumstance that the people 
in the locality were visiting the temple 
and were worshipping the deity may 
not take away the character of the 
temple from à private temple to a 
public temple. In all such cases 
worship of outsiders is referrable to the 
leave and licence granted by the owner 
and cannot be indicative of any dedi- 
cation to the public.” 


Vide Ghennamal v. Gommissionsr, H. R. & 
G. Et: . 


“(f) A temple will not be a public 
temple within the scope of the Act be- 
cause in the absence of an express 
dedication for the benefit of thé public, 
user by the public as of right must be 
established and such user as of right 
is far different from the trustees bemg: 
willing to welcome the public to come 
and worship in the temple. If a temple 
had no garbagraham, mahamanda- 
pam and if there was no dwajastham- 
bam, no prakaram, no hundi and if 
no kanikai or any collectior was made 
by the temple and if the utsava idols. 
were not taken in procession in the 
street then the temple is not a public. 
one.” 


Vide Kuppi Sanjeevi Reddi and others Ve- 
Gommissioner, H. R. & G. E., Madras? . 


“ (g) If the public do not worship the 
idol as of right and simply because some 
poojas are performed in a temple and 
certain members of the public are 
allowed to patticipate in the pooja.. 
the temple cannot be said to be a public 
temple.” 

aoo o O aM 
1. (1973) 2 M-L.J. 442. 
2, A.S. No. 405 of 1969. 
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Vide AS. No. 409 of 1971 and C.M.P. 
No. 822 of 1975. 


g. In the light of the above principles, 
the oral and documentary evidence 
has to be considered in the instant case. 
No doubt, there is no evidence as to 
express dedication, but by long user and 
the custom prevailing in Malabar and 
by virtue of the regulations that governed 
such templesin Kerala, it cannot be lightly 
said that the svit temple is a public one. 
The inscription in Exhibit A-r coupled 
with the treatment of the temple by the 
Sarcar or the Government or the State 
of Travancore or by the Rulers of Tra- 
vancore as seen from Exhibit A-4 and 
Exhibit A-12 give also the same impres- 
sion. That the properties of the temple 
were dedicated by Periaveettu Mudaliar 
family is clear from the pattas produced. 
Reliance, however, is placed on certain 
donations made by strangers which were 
annexed as properties of the temple. 
Such sporadic donations by strangers 
would not militate against the original 
characteristic of the temple which sprung 
from trivate bounty and endowments 
made by private individuals. The one 
factor, which was very greatly pressed 
into service by Mr. Ramachandran, is that 
the copper plate referred: to in Exhibit 
A-22 has not been produced. It is by 
now well established that dedication to 
a temple could be proved by direct evi- 
dence or by acceptable indirect evidence. 
There is ample indirect evidence in this 
case to show that for several centuries, 
this temple was the private property of 
the Periaveettu Mudaliar family. Ex- 
hibit A-8 is a partition deed between the 
family members. One branch of the 
members of the family, who decided to 
remain in Aloor, obtained the right to 
own, man and administer the temple 
in Aloor (Chera Chola Pandia Maha- 
devar temple, Aloor) and they got the 
property as well as the temple allotted 
to them and to their share in the said 
partitiondeed. This is anancientdocu- 
ment. There is nothing said against 
it. The force of it should not be lightly 
ignored, We have again a very important 
document in mature of a 
Commissioner’s report. which has been 
marked as Exhibit A-26 in this case. 
The inspection of the temple was made by 
the Commissioner in the presence of the 


Inspector of the Hindv Religious and 
Charitable Endowments Department. 
He noted the inscription evidenced by 
Exhibit A-1. He inferred from it that 
Ashtabandhana Prathish‘a ceremony 
was made and the inscription also speaks 
to the fact of the consecration of the image 
of Sivakami Amman adjacent to the 
Murthi of Lord Nataraja. There are 
only open varandahas on all forr sides 
and there are various idols like Lord 
Vigeeswara, Lord Sastha, Nagaraja and. 
Bhoothathan and Lord Krishna. ‘lo 
some idols no roofing is provided for. , 
There is also the image of Lord Chandi- 
keswarar. There is no gopvrar for the 
temple. There is neither the permianent 
flag staff (dwajasthambham) nor is there 
even a structure for installing a temporary 
flag staff for celebrating periodical 
utsavams of the temple. There is nothing 
to indicate that such a ceremony was 
performed in that temple at all. No 
provision has been made for taking out 
the idols of the temple on procession to 
any place outside the inner compound 
of the temple. There is no hundi for 
collection from the worshippers of the 
temple. There is no bell and when the 
Commissioner visited the temple, there 
was deepaaradhana and there were 
no outsiders excepting himself and the 
two Inspectors of the Department. The 
provision of the door and compound wall 
and the site of the temple is such that it is 
incapable of attracting members of the 
public to resort thereto as of right either 
for worship or for participatmg in any 
celebration therein. The cocoanut 
grove near the temple belongs to the 
temple. 


10. ‘Lhe inspection report of the Gom-} 
missioner, which is to the effect that there 
is no gopuram, no dwajasthambham, 
no procession of the utasava idols, no 
hundi, no vahanam and no bell, 
cumulatively taken, give the impres- 
sion that the temple isa private one. The 
non-production of the copper plate may 
be for reasons beyond the control of the 
plaintiff. One could expect that if there 
was a copper plate at all, as mentioned 
in Exhibit A-22, it ought to have been 
there in 1786, which is the year which the 
inscription Exhibit A-1 bears. Due to 
lapse of-time, the copper plate might 
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have been misplaced and none has given 
any specific evidence about this. But 
on this slender accident which does not 
‘outweigh the abundant [documentary 
evidence already referred to, we are un- 
able to accept the contention of Mr. 
T. R. Ramachandran, that the temple is 
a public one. 


Il. Before considering the oral evidence, 
it is necessary to make a comment. 
D. Ws. 2 to 8 got themselves impleaded 
as parties to the action on their own re- 
quest. ‘Lhe purpose of such an attempt 
to become parties to the litigation is 
obvious, The first witness examined on 
the side of the deferdants is a resident of 
Azhkiapandiapuram and not Aloor. He 
is a relation of the plaintiffs and heis a 
veteran litigant. He has filed as many as 
ro suits and the trend of his examination 
shows that everything was not well with 
him in so far as the plaintiffs were con- 
cerned. He claimed the’ amount pay- 
able by the Government to the Aloor 
Temple and was unsuccessful. He has 
been, therefore, brought to Court 
by the defendants so as to conveniently 
speak against the plaintiffs. He. refers 
to the fact that the members of the 
general public were not prevented by the 
plaintiffs or any of their ancestorsin the 
matter of worshipping of the deity inside 
the temple. Excepting for his bare 
statement that the public were worship- 
ping as a matter of right, there is nothing 
in his evidence to substantiate the same. 
D. W. 2 is a manager of Deputy Com- 
` missioner’s office, Hindu Religious and 
‘Charitable Endowments , Department. 
‘He admits that there is no gopuram in the 
temple, but there is only a vimanam. 
He says that many Hindvs attended the 
temple during poojas and were worship- 
Ping, that the worshippers were coming 
asof right and that they were given 
prasadam. He would say that there 
were no vahanams in the suit temple 
and that there was no procession of the 
‘deities in the street. There is no structure 
even for mounting dwajasthambam or 
the other idols according to the witness, 
as no utasavam is performed. He admits 
that there are no hundials. He would 
refer to Mr. Bhaskara Pillai and three 
villagers as having been present at the 
time when dheeparadanai was made on 
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the date when the Commissioner went to 
inspect the temple. It is significant that 
neither this Bhaskara Pillai nor any other 
member of the public has been examined 
to show that the public ever visited the 
temple as of right. D. W. 2 is one of the 
defendants. He refers to the endowments 
by strangers and admits that after the 
plaintiffs became the managers,the public 
are not allowed to take part in the func- 
tions of the temple. He would say 
hesitantly that there would be cheevil 
function daily and there would be beat 
ofdrums. He is a person, who is having 
definitely grievance against the plair tiffs. 
Exhibit A-4 is a complaint written by 
him and others against the mismanage- 
ment of the temple affairs. He is again 
a witness, who has been deliberately 
brought in by the defendants to sponsor 
their cause. We have already referred 
to the fact that defendants 2 to 8 were 
impleaded as parties. Excepting for one 
defendart, who has chosen to go into 
the box and who was also inimically 
disposed towards the plaintiffs and their 
management, no othér irdependent 
witness was examined on the side of 
the defendants. Ifreally the public were 
interested in maintaining for themselves 
that they visited the temple as of right 
and worshipped the deity in exercise of 
such right, nothing prevented the de- 
fendants from examining independent 
witnesses. We have no hesitation in re- 
jecting the evidence of D. Ws. 1 and 3 
as interested testimony and as persons who 
had an axe to grind and who were not 
favourably disposed towards the plaintiffs 
and their ancestors. 


ia. In ` Tilkayat Shri Govindlaljt 
Maharaj v. The State of Rajasthan and 
others, the Supreme Court held that 
grants posterior to the initial grants would 
not affect the natvre of the initial 
grants made to the temple. There is 
unimpeachable evidence in this case 
that all the properties standing in the 
name of the deities were provided with 
funds of the Periaveettu Mudaliar com- 
munity. The fact that at one particular 
point of time a small extent of two acres 
odd was additionally granted to the 


+ 





1. (1964) 2 S.G.J. 715: 
A.I.R. 1963 §.C. 1638. 


(1964) 1 S.G.R. 561: 


to, 


IT] THANUMALAYAPERUMAL MUDALIAR Je COMMR., H.R. & 0.2(Ramaprasdda Rao, F.) 317 


mature of the initial grant or the character 
of the institution from a private one to a 
public one. The plaintiffs in paragraph 
5 of the plaint state that all the properties 
mentioned in the schedule excepting an 
extent of two acres 57 cents are the pro- 
perties purchased by the funds belonging 
to their family and endowed for the 
temple at different times by the ancestors 
of their family. The first defendant in 
the written statement would simply deny 
this allegation and would aver that con- 
tributions have been made by the mem- 
bers of the public and even the rvlers 
of the State for the temple, its upkeep 
and performance of ceremonies. Be- 
sides stating this, nobody spoke to it or 
proved the allegation. In the written 
statement of defendants 2 to 8 again there 
is a bare allegation that the temple has 
not been constructed by the plaintiffs’ 
ancestors nor was any property endowed 
in the name of the temple. D. W. 3 
would only refer to the donation made by 
some strangers which bears a very small 
proportion to the totality of the pro- 
perties owned by the suit temple. No 
sasanam has been produced no deed 
of dedication has been marked and we 
are yet to know the circumstances under 
which the strangers dedicated such pro- 
perties. No nexus has been established 
between the so-called endowments and 
the properties ofthe temple. The answer 
to this specific allegation in the plaint 
is vague. We are unable therefore to 
accept the contention of the learned coun- 
sel for the respondent that by reason of the 
supervening endowments made by 
strangers the temple ought not to be treat- 
ed as a private temple. 


1g. Inthe beginning we have set out the 
principles which have to be borne in mind 
in deciding whether a temple is a private 
one or a public one. At the outset we 
have to mention that the indicia and the 
necessary features which ought to be pre- 
sent in a temple are absent in the instant 
case. Utsavamurthis are not taken in 
procession. There is no gopuram. There 
is- proof of Ashtabandhana Prathishta 
having been made by the ancestors. There 
is no external indicia which is ordinarily 
present in public temples in South India. 
The compound wall is not to be equated to 
a prakaram. There were no worshippers 


es by some strangers cannot alter the 


at the time when the deeparadhana was 
done. Excepting the representative of 
the Commissioner and the two Inspectors, 
there is no proof that any member of the 
public participated init. D.Ws. 1 and 3, 
who readily responded to the call of the 
defendants, were inimically disposed to- 
wards the plaintiffs. No independent wit 
ness or member of the public has come to 
say that he was visiting the temple as of 
right and performing the poojas pursuan 
thereto. The mere presence of the wor-|' 
shippers on certain occasions by itself is}, 
not conclusive to show that the generali 
of the pvblic were having ingress into the 
temple as of right. Though there is no 
express dedication the passage of time and 
the course of conduct of the memnbers of the 
family have clearly established that it was- 
the ‘Periaveettu Mudaliar of Aloor with 
private funds who conscreated the idols 
and built the temple and its surroundings 
and endowed properties in the name of the 
deity. The defendants wanted to fish in- 
formation by asking the plaintiffs to pro- 
duce account books relating to the temple. 
If a person: alleges that a particular reli- 
gious institution is a public temple, it is for 
him to establish it. The plaintiffs allege 
that it is a private temple and that they 
have fairly established by reasonable oral 
-and doctiimentary evidence that it is such 
an institution. The defendants have fail- 
ed to discharge the onus of proof. When. 
they wanted the plaintiffs to produce the 
account books, they were fishing for infor- 
mation, as they were not armed with ma- 
terial to discharge the burdea of proof, 
which is on them. Having regard to the 
essential principles which should govern 
the facts while rendering a decision whe- 
ther a religious institution or a temple is a 
public or a private one, we are not satis- 
fied that in the instant case the defendants. 
have produced such clinching and accep- 
table material which should promptus toe 
hold that the temple isa public one. The 
learned Subordinate Judge, who was uot 
veryclear in the treatment of the materials, 
came to a different conclusion. But 
after analysing the evidence both oral and 
documentary, we are unable to agree with 
the decision of the learned Subordinate 
Judge. 
14. The appeal is, therefore, allowed 
with costs. : 


S.J. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :— P. S. Kailasam and C. F. R. 
Paul, 77. 


Onthan .. Appellant* 


(A) Evidence Act (I of 1872), section 32(1)— 
Dying declaration—Evidentiary val orro- 
boration—Necessity. 


{B) Dying declaration—Person belonging to 
political party—Political party having no faith 
in God—Evidentiary value of the dying 
declaration. 


A dying declaration can be accepted 
without corroboration and allthat is 
necessary for the Court is to satisfy itself 
whether the statement is true and if it is 
convinced that the statement is true, it 
is the duty of the Court to convict, 


[Para. 16.] 


‘The fact that the person giving the dying 
declaration belonged to a political party 
which had no faith in the existence of 
God would not make any difference in 
assessing the truth or otherwise of the 
dying declaration. [Para. 16.] 


It may be thatthe party may not believe 
in God, but there may be persons belong- 
ing to the party who may have faith in 
God. [Para. 16.] 


Cases Referred to :— 


Pompiah v. State of Mysore, (1965) 2 S.C.J. 
157:(1965) M.L.J. (Crl.) 510: A.I.R.1965 
S.C. 939; Khusal Rao v. State of Bombay, 
1958 S.C.J. 198: 1958 S.C.R. 552: 
4) M.L.J. (Crl.) 100: ALR. 1958 

„C. 22; Guruswami, In re, L.L.R. (1940) 
Mad. 158 : (1940) 1 M.L.J. 124: ALR. 
1940 Mad. 196. 


Appeal against the Judgment of the Ses- 

sions Judge of the Court of Session of the 

East Thanjavur Division at Nagapattinam 

T aS No.2 of 1974, dated Ist August, 
974. 


= Gopolaswami and S. Ravindran, for Appel- 
t. 


The Public Prosecutor No. ITI, for State. 
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The Judgment of the Court was delivered 
by >, 

Kailasam, 7.—The first accused in Sessions 
Case No. 22 of 1974 on the file of the Ses- 
sions Judge, East Thanjavur, who was 
found guilty of an offence punishable 
under section 302 of the Indian Penal | 
Code, and sentenced to imprisonment 
for life, is the Appellant before us. 


2. Before the learned Sessions Judge, 
fourteen accused were charged for various 
offences, the main charge being against 
accused 1 to 3 for an offence under section 
302, Indian Penal Code, for committing 
the murder of one Baluswami, the first 
accused stabbing him with a sulukki and 


the second and the third accused cutting 


him with aruvals, at about 3 p.m. on 
Sth October, 1973 at Palavanakudi 
Village. There were other charges against 
the accused persons under sections 147, 
148, 323, 324, 325 and 435 read with 
section 149; Indian Penal Code. The 
several accused were also charged indi- 
vidually for injuries caused to the various 

rosecution witnesses. As all the accused 

ave been acquitted of all the charges, 
except the first accused who has been 
convicted of the offence under section 302, 
Indian Penal Code, as stated above, we 
refrain from referring to the details of 
the other charges framed against the 
several accused. 


3. The accused’s party as well as the 


prosecution party were residents of Pala- 


vankaudi Village in Nagapattinam taluk. 
All of them originally belonged to Dravida 
Kazhagam, put the prosecution party 
became members of the Right Com- 
munist party in 1968. Consequently, 
there were keen rivalry and misunder- 
standings between the two groups. Secu- 
rity proceedings were initiated against 
the accused’s party and the prosecution 
party. The proceedings ended in dis- 
charge of both parties, but still the enmity 
persisted. ; 

4- On 9th October, 1973, atabout3 p.m. 
P.W. 11 Jagannathan, an agricultural 
labourer belonging to the Right Com- 
munist Party, was proceeding from his 
house for work in the fields. While he 
was passing the house of the 9th accused 
in Kochakudi road, two women by name 
Valliammal and Alamelu who belonged 


LI} 


to the Dravida Kazhagam made dis- 
paraging remarks against the witness and 
abused him for having come to the area 
where the members of the Dravida 
Kazhagam were residing. P.W. 11 also 
abused in return. At that time, P.Ws. 
1, 12and accused 4and 9and one Thiaga- 
rajan who came there effected a mediation 
and P.W. 1] wassent away. When P.W, 
11 was returning home along the river- 
bund, he saw Baluswami (deceased in this 
case) and P.W. 2 Thangavelu coming 
from the east to the west near Kochakudi 
road junction. P.W. 11 told the deceased 
Baluswami as to what had happened near 
the house of the 9th accused. P.W, 1 
had also joined them. While they were 
talking there, the accused who belonged 
to the Dravida Kazhagam, pelted stones 
at them. In retaliation, the prosecution 
witnesses and Baluswami hurled brick 
bats. The accused then marched towards 
the prosecution witnesses and there was a 
scuffle, in which, according to the prose- 
cution witnesses, the Ist accused was 
armed with a sulukki and accused 2 and 
3 were armed with aruvals, accused 7 and 
ll were armed with bala and alakku 
aruval respectively and the other accused 
were armed with sticks except the 4th 
accused who was unarmed. The accused 
advanced towards the place where 
Prosecution witnesses were. There was 
pelting of stones by either side. The first 
accused, who was coming in front, push- 
ed Baluswami in the paddy field of 
Subbia Pillai. Baluswami fell down in 
the field. Immediately, accused 1 to 3 
Jumped into the field and the second 
accused cut Baluswami on the leftshoulder 
with aruval »while the third accused cut 
him on the right forearm with aruval. 
The first accused, in his turn, stabbed 
Baluswami on the right side of his chest 
with sulukki- While the first accu! 
withdrew the sulukki, the iron portion of 
it got embedded in Baluswami’s chest 
and the stick portion alone came out. 


5- As regards the attack on Baluswami 
{the deceased) P.Ws. 1 to 12 were put 
up as eye-witnesses, and they gave details 
of the occurrence and ascribed specific 
parts to the various accused in causing 
injuries to Baluswami and the prosecu- 
tion witnesses. 


` 
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6. After the attack on Baluswami and `° 
after the crowd had left, Baluswami 
walked towards the mandapam. He was 
helped by P.W. 10 Muniammal to reach 
the western side of the house of P.W. 16 
Ladan. Baluswami and the other injur- 
ed witnesses were taken to the Govern- 
ment Hospital, Tiruvarur, in a cart. 
At 5-30 p.m. the same day, P.W. 18, Dr. 
Sheela Robert attached to the Govern- 
ment Hospital, Tiruvarur, examined Balu- 
swari and found on him three injuries 
which are described in, Exhibit P-7 the 
wound certificate given tohim. On the 
same day, the doctor examined the injured 
persons, P.Ws. 2, 3, 4, 5, 6, 7, 8 and 9 and 
accused 4, 5, 13 and 14 and gave them 
all wound certificates. 


7. The doctor, P.W. 18 sent a message 
through P.W. 23 to the Sub-Inspector of 
Police, P.W. 25. P.W. 25 reached the 
hospital at 6-30 p.m. and he recorded a 
dying declaration, Exhibit P-26, from 
Baluswami. The doctor certified “that 
the patient was conscious when Exhibit 
P-26 was recorded. P.W. 25 also record- 
ed a statement (Exhibit P-33) from the 
fifth accused at the hospital. Baluswami 
was sent to the Headquarters Hospital, 
Nagapattinam for further treatment. He 
was taken in an ambulance to the Naga- 
pattinam Hospital. P.W. 19, the Civil 
Assistant Surgeon attached to the Head- 
quarters Hospital, Nagapattinam admitt- 
ed Baluswami the same day as an imn- 
patient. P.W. 20 the District Medical 
Officer, conducted operation on Balu- 
swami and removed from his chest M.O. 1, 
the iron portion of the sulukki. Baluswami 
died in the hospital at 12-10 am. on 
10th October, 1973. The news of the 
death of Baluswami was communicated 
to the police, who altered the crime into 
one under section 302, Indian Penal Code, 
and sent express reports and commenced 
investigation. 


8. P.W. 21, the doctor attached to the 


_ Headquarters Hospital, Nagapattinam, 


conducted autopsy on the dead body of 
Baluswami at 1 p.m. on 10th October, 
1973 and found on the dead body three 
injuries. Injury No. 3, on dissection, 
was found to have pierced the underlying 
pleura and, according to the postmortem 
certificate (Exhibit P-30) and the evi- 
dence of the doctor, was necessarily fatal. 
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9. The prosecution relies on the testi- 
mony of P.Ws. 1 to 12 and the two dying 
declarations given by Baluswami, one to 
the doctor (P.W. 18) as per Exhibit P-8 
and the other (Exhibit P-26) given to the 
Police Officer (P.W. 25). 


10. The learned Judge was not prepared 
to accept the testimony of P.Ws. 1 to 12 
regarding the existence of an unlawful 
assembly. He found that the prosecution 
had not proved that the common object 
of the unlawful assembly was to cause the 
death of Baluswami. He found that both 
sides had indulged in a free fight. Asa 
result, he found that the offences under 
sections 147 and 148 had not been made 
out against the several accused. As 
already stated, the learned Judge acquitt- 
ed the several accused of specific charges 
of causing injuries to the prosecution 
witnesses, for, according to the learned 
Judge, considering the nature of the 
injuries caused to both sides in the course 
of the free fight between the two groups, 
the accused cannot be held liable for the 
various charges regarding the injuries 
caused to the witnesses. The learned 
Public Prosecutor also did not press some 
charges as there was no sufficient evi- 
dence to substantiate them. 


11. The main charge, the learned judge 
concerned himself, was the-charge under 
section 302, Indian Penal Code, against 
accused 1 to 3. Regarding the second 
and the third accused, the learned Judge 
gave them the benefit of doubt as Balu- 
swami had not mentioned about the 
parts played by those two accused in the 
attack against him, in the very first dying 
declaration, Exhibit P-8, given by him. 
The learned judge found that so far as 
Exhibit P-8 is concerned, there is no 
reason for not accepting it and, relying 
on that as well as the testimony of P.Ws. 
1 to 12, the eye-witnesses, regarding the 
injury inflicted by the first accused on 
Baluswami, he found that the case of the 
prosecution that it was the first accused 
who caused the fatal injury to deceased 
Baluswemi, could be safely accepted. 


12. Mr. G. Gopalaswami, learned coun- 
sel for the appellant submitted that the 
learned Judge having not accepted the 
testimony of the eye-witnesses, he was in 
error in placing, reliance on the two dying 
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declarations, Exhibits P-8 and P-26. 
He submitted that the dying declarations, 
by themselves could not be acted upon 
as there is material discrepancy between 
the two dying declarations, as the second 
dying declaration has attributed specific 
parts to accused 2 and 3 regarding the 
attack on the deceased and has mentioned 
the presence of four persons who have 
not been mentioned in the earlier dying. 
declaration, Exhibit P-8. According to 
the learned counsel, the second dying 
declaration which was recorded by the 
police cannot be safely acted upon and, 
in any event, as Baluswami had shown a 
tendency to implicate more persons in his 
second dying declaration, that dying 
declaration cannot be accepted as con- 
taining a true account of the incident so 
far as the participation of the first accused 
is concerned: 


13. As the contention of the learned 
counsel is about our accepting the two 
dying declarations, we would refer to 
them in some detail. The doctor, P.W. 
18, before whom Baluswami was produced. 
at 5-30 p.m. examined him and issued 
the wound certificate. The doctor found 
the condition of the patient serious and sent 
information to the Sub-Magistrate for 
recording a dying declaration. As the 
Sub-Magistrate was not available, the 
doctor proceeded to record the dying dec- 
laration of Baluswami as narrated by 
him. She read over the contents of the 
statement to Baluswami and he accepted 
the same to be correct and then signed it 
in her presence. She has certified that 
the patient was conscious when he made 
the said statement. 


14. The only challenge in cross-exami- 
nation of this witness regarding Exhibit 
P-8 is that when she recorded Exhibit 
P-8, Baluswami and the other injured 
persons were together. In Exhibit P-8, 
Baluswami had stated that he ploughed 
his lands ; he did not know about the 
dispute in the village; he was pushed into- 
the field; Accuseds 1, 7, 4, 12, 6, 10, 11, 
3 and 9 were near him and accused 1 
stabbed him; beyond that he did not know 
anything. The learned counsel does not 
dispute the fact that the deceased made 
the dying declaration in a conscious state 
and it was recorded by the doctor, P.W. 
18. He contends that the statement in 


a 


1 
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Exhibit P-8 cannot be accepted as the 
truth. In order to question the credibility 
of Exhibit P-8, he referred to the second 
dying declaration, Exhibit P-26, which was 
recorded at 7 p.m. by P.W. 25, the Sub- 
Inspector of Police. In this dying decla- 
ration, Baluswami had stated that on 
Oth October, 1973 he ploughed his land 
and came near the house of the 9th 
accused; actused 1 to 12 were there armed 
with aruvals, sulukki, bamboo sticks etc; 
and the first accused pushed him down, 
the second accused cut him on the left 
shoulder, the third accused cut him with 
an aruval on the right hand and the first 
-accused stabbed him with sulukki on 
the chest, and that the iron portion of the 
sulukki got embedded in his chest. He 
swooned and later recovered at Tiruvarur 
hospital. He learnt that P.Ws. 2, 3,5 
and 9 were attacked with aruvals and 
sticks by persons belonging to Dravida 
Kazhagam. He further stated that the 
occurrence took place in a field near the 
house of the 9th accused, at about 3 P.m. 
The learned counsel pointed out that in 
Exhibit P-26, the presence of accused 2, 5, 
8 and 12 was mentioned for the first time 
and specific parts were attributed to 
accused 2 and 3 regarding the attack on 
the deceased, namely that the second 
accused cut on the left shoulder and the 
third accused cut with an aruval on the 
right hand. It was submitted that in 
the interval between the recording of 
Exhibit P-8 and the recording of Exhibit 
P-26 Baluswami was in the midst of his 
party-men and they induced him to 
falsely ascribe parts to the second and the 
third accused‘and implicate four more 
accused. As Baluswami had proved him- 
self to be amenable to influence and 
willing to falsely implicate other persons 
the learned counsel submitted that no 
reliance can be placed on either of the 
two dying declarations, Exhibits P-8 and 
P-26. We are unable to accept the con- 
tention of the learned counsel that Balu- 
swami was influenced by his party men 
to falsely implicate and ascribe parts to 
the second and the thirdaccused. Balu- 
swami was in a very bad state and could 
have been suffering from excruciating 
pain, The iron part of the sulukki was 
left embedded in his chest and what would 
have been foremost in his mind was to 
mention the person who inflicted that 
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injury which had left the sulukki in his- 
chest. He had mentioned to the doctor, 
P.W. 18, that it was the first accused that 
stabbed him with sulukki. It may be 
that when he gave Exhibit P-26 he was 
in a slightly better state tó account for 
the other injuries which were less serious, 
by mentioning the persons who caused 
those injuries. It may be that because, 
at the earliest point of time, the parts 
played by the second and the third accus- 
ed were not mentioned, they will be 
entitled to the benefit of doubt, but that 
does not mean that the statement of 
Baluswami that the first accused stabbed 
him is not true. The learned Judge has 
found that the main core of the case, 
namely, thatit was the first accused that 
caused the fatal injury is found mentioned’ 
in both the dying declarations, Exhibits 
P-8 and P-26, and there can be no doubt 
in accepting the part played by the first 
accused. far as accused 2 and 3 are 
concerned, the learned Judge gave them. 
the benefit of doubt as the parts played. 
by them were not mentioned in the earlier 
dying declaration. 


15. We are not persuaded to accept the 
other grounds relied on by, the learned. 
counsel for discrediting the two dying ~ 
declarations. Soon after the incident, 
Baluswami gave the statement in which 
he ascribed the specific overt act to the 
first accused. The plea that Baluswami 
belonged to a political party which was 
inimically disposed against the accused’s 
party or that the members of his party 
were present to tutor him, does not appeal 
‘to us, for, itis not disputed that Baluswami 
would have had the opportunity of seeing, 
his assailant. He was fit enough, to give 
a dying declaration. So far as the injury 
on the chest is concerned, he would 
have known his assailant and there is 
no reason at all for him to omit the real . 
assailant and falsely implicate -the first 
accused. As he had himself known the 
assailant, we fail to see how the presence 
of the other persons belonging to his 
party would make any difference. 


16. It was next submitted that much 
weight cannot be given tothe dying dec- 
laration of a persón who did not have 
muchregard fortruth. In this connec- 
tion, learned counsel suggested that 
Baluswami belonged to a political party 
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which had no faith in the existence of 
God. We do not think that the fact 
that a person belonged to the Communist 
Party would make any difference in 
assessing the truth or otherwise of the 
dying declaration. We are not prepared 
toaccept the general suggestion that that 
party, as a whole, does not believe in the 
existence of God. It may be that the 
Party may not believe in God, but there 
may be persons belonging to the Party 
who may have faith in God. Itis accepted 
that even in Russia there are churches 
-where persons are at liberty to go and 
pray. Anonbeliever can be a votary of 
truth whereas a believer may not be. 
We therefore decline to be influenced by 
_the suggestion that Baluswami belonged 
+o a Party which has no faith in God. 
‘The learned counsel also relied on the 
decision of the Supreme Court reported 
in Pompiah v. State of Mysoret, which 
reiterated the view expressed by it in 
Khusal Rao v. State of Bombay®, and sub- 
mitted that, as the dying declaration 
cannot be subjected to close scrutiny as 
it is made in the absence of the accused 
who had no opportunity to cross-examine 
the deponent, it should not be accepted 
without corroboration. This Court, in 
In re, Guruswami®, has laid down that a 
dying declaration can be accepted without 
corroboration and all that is necessary 
or the Court is to satisfy itself whether 
the statement is true and, if it is convinced 
that the statement is true, it is the duty 
of the Court to convict. The position as 


stated by the Supreme Court in Khusal’ 


Rao v. State of Bombay? it as follows : 


“In order to pass the test of reliability» 
a dying declaration has to be subject to 
a very close scrutiny, keeping in view 
the fact that ‘the statement has been 
made in the absence of the accused 
who had no opportunity of testing the 
veracity of the statement by cross- 
examination. But, once the Court 
has come to the conclusion that the 
dying declaration was the truthful 
version as to the circumstances of 


1. (1965) M.L.J. (Crl.) 510: (1965) 2S.G.J- 
157: A.LR. 1965 S.G. 939. i d 

t 2. (1958) M.L.J. (Crl.) 100: 1958 S.G.J. 198: 
. 1958 OTM A.LR. 1958 S.G. 22. 

3. (1940) I M.L.J. 12g: ILR. (1 Mad. 
158: ALR. 1940 Mad. 196. Co) 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


the death and the assailants of the 
victim, there isnoquestion of further 
_ corroboration. If, on the other hand, 
after examining the dying declaration, 
in all its aspects, and testing its vera- 
city, the Court has come to the conclu- 
sion that it is not reliable by itself 
and that it suffers from an infirmity, 
then, without corroboration, it cannot 
form the basis of a conviction.” 


17. We have already pointed out that 
we have no reason for not accepting the 
testimony of the dying declaration, Exhi- 
bit P-8. Though we do not reject Exhibit 
P-26 as false, we feel that the names of 
the second and the third accused are not 
mentioned in Exhibit P-8 and for that 
reason they are entitled to the benefit of 
doubt. In other words, we accept the 
truth of both the dying declarations, but 
we base our conclusion only on Exhibit 
P-8 which was earlier and hold that the 
persons not mentioned therein are enti- 
tled to the benefit of doubt. We accept 
the dying declaration, Exhibit P-8, and 
thé testimony of the prosecution witnesses 
who say that it was the first accused that 
caused the fatal injury to Baluswami. 
The learned Judge, while declining to 
accept the testimony of P.Ws, 1 to 12 
regarding the presence of an unlawful 
assembly with the common object of 
causing the death of Baluswami, found 
that it was safe to accept their testimony 
regarding the injury that was caused 
by the first accused to the deceased. 
We accept the reasoning of the learned 
Judge. e accept the testimony of 
P.Ws. l to 3,5 to8and 10 to 12 (P.W. 4 
has turned hostile-to the prosecution and 
P.W. 9 has not attributed the fatal injury 
to the first accused). The learned coun- 
sel pointed out that so far as the specific 
injuries on the prosecution witnesses were 
concerned, the learned Judge was not 
prepared to accept the testimony of the 
prosecution witnesses and the same rule 
should be applied regarding the injury 
caused by the first accused to the deceased. 
We are unable to accept the contention, 
for, the learned Judge does notreject the 
testimony of P.Ws. I to 12 regarding the 
injuriescaused tothe prosecution witnes- 
ses, buthe refrains from convicting the 
accused on the ground that because the 
injuries were caused in a free fight between 


i 
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the two parties, the accused cannot be held 
liable for the various charges regarding 
the injuries caused to the prosecution 
witnesses. Apart from this reason, it is 
seen that so far as the injury caused to 
the deceased by the first accused is con- 
cerned, the truth or otherwise of the testi- 
mony of the prosecution witnesses is 
guaranteed by the said fact being found 
mentioned in Exhibit P-8 and Exhibit 
P-26. We agree with the conclusion of 
the learned Judge and hold that the 
Prosecution has satisfactorily proved that 
it was the first accused that caused the 
fatal injury to the deceased Baluswami 
and that the conviction of the first accused 
for the offence under section 302, Indian 
PenalCode, and the sentence of imprison- 
ment for life imposed on him for the 
said conviction are correct, and they are 
confirmed and the appeal is dismissed. 


V.S. Sentence confirmed; 
—— appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and S. 
Natarajan, FF. 


"T. Durairajan 


D. 


Appellant® 


Sri Kasi Viswanathaswamy temple 
({Tawker’s Charities) represented by 
trustees for the time being Sri 
T. R. Ramanatha Davey and 
T. R. Viswanatha Davey at No. 36, 
Ekambareswarar Agraharam, Park 
Town, Madras-3 Respondent. 


Land Acquisition Act (I of 1894), sections 30, 
31 and 32—Temple lands—Leass for erecting 
buildings—Possession delivsred—Buildings not 
put up—Acquisition by the Government—Pub- 
lic purpose—Compensation to the temple— 
Apportionment—How to be made. 


A lessee pure and simple has certain de- 
fined rights and they are also normally 
reflected in the deed of lease entered into 
between the parties. But if a lease im- 
posed certain conditions for the effectua- 
tion of the lease and there are in the ins- 





* Appeal No. 650 of 1967 and 
Memo of Cross Objections. 
: 6th December, 1973. 
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truments, covenants, obligations and sti- 
pulations urdertaken by the lessee ar well 
as the landlord, the Court is bound to 
take into consideration the impact of such 
obligations and the stipulations on the net 
value of the lessee’s interest or landlord’s 
interest. Thus in evaluating the tenant’s 
interest in the property as lessee’s irte- 
rest, the various recitals in the deed have 
to be looked into and each of those obli- 
gations will have to be subjectively at 
least valued to arrive objectively, at the 
net compensation to be awarded to such a 
tenant or landlord. In the process, a fair 
approach has to be made and the resul- 
tant figure equitably calculated. The 
working should not present a case of un- 
fairness or perversity. A reduction in 
quantum in compensation based on mere 
speculation ought not to be made. 

[Para. 9.J 


When the lands are acquired in which te- 
nants claim certain rights the marketvalue 
of the property has to be ascertained and 
thereafter the interest of the tenant has to 
be evaluated and then the balance has to 


_be paid over to the landlord. The broad 


principles of evaluation have to be adjust- 
ed onequitable considerations after notic- 
ing the problem which might arise in each 
of the cases. The interest which may be 
varied and different of the various parties 
interested in the lands has to be evaluated 
with reasonable precision and the com- 
pensation equitably distributed amongst 
them. The fundamental sine qua non 
before apportionment is that every con- 
ceivable interest in the land of the vari- 
ous persons before Court has to be noticed 
before an ultimate analytical recording of 
such compensation and the formula of 
distribution is found. 


Held : that the compensation amount is 
to be apportioned between the landlord 
and the tenant in the ratio of 4/5th and 
1/5th. [Paras. 13, 19 and 20.] 


Cases referred to:— 


Shama Prosunno Bose Mozumdar v. Bragcda 
Sundari Dasi, 1.L.R. 28 Gal. 146 ; Dinendra 
Narain Roy v. Tituram Mukerjee, 1.L.R. 30 
Cal. 801; Sadasheorao Krishna Rao Butt 
v. Gollector, Nagpur, A.I.R. 1942 Nag. 86; 
Gollector of Dacca v. Gholam Kuddus Ghodh- 
uy, A.LR. 1936, Gal. 688 ; F. Ponniah 
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Nadan v. T.N. Deivanai Ammal, 36 M.L.J. 
463 : 9 L.W. 453 : 521.C.247: 26 M.L. 
T. 311 ; Thirulakshmi Ammal v. Special 
Tahsildar for Land Acquisition, (1973) 2 
M.L.J. 317: 86 L.W. 613: ALR. 1974 
Mad. 182; The Raja of Pittapuram v. 
The Revenue Divisional Officer, Cocanada, 
LL.R. 42 Mad. 644: 36 M.LJ. 455 : 51 
I.C. 656; Rubby Joint Water Board v. 
Shaw Fox, (1972) 2 W.L.R. 757 ; Dossibai 
N. Feejeepsoy v. Pestonji M. Bharucha, 60 
Bom.L.R. 1208: I.L.R. 1959 Bom., 370; 
Bait Saraswathi FJeshankar v. Bharatkhand 
Textile Manufacturing Campany Lid., A.I.R. 
1967 Guj. 36. f 

Appeal against the decree of the City Civil 
Court (IVth Asst. Judge) Madras dated 
18th March, 1967 and made in L.A.C, 
No. 39 of 1964. 

T.R. Ramachandran and R. Srinivasan, for 
Appellant. 


M.S. Venkatarama Iyer and G. Rangaswamy 
Iyengar, for Respondent. 


a Judgment of the Court was delivered 
y 


Ramaprasada Rao, F.—The second clai- 
mant in a reference made to the City Civil 
Court, Madras under sections go and 31 
(2) of the Land Acquisition Act is the ap- 
pellant. On 24th April, 1963 a notifica- 
tion under section 4 (1) of the Land Ac- 
uisition Act was issued by the State 
vernment to acquire an extent of about 
140 grounds comprised in Survey Nos. 
25/3-and 25 lá of Chinna Qhembaram- 
bakkam and T.S. No. 1/2 of Ayanavaram 
for the public purpose of construction ofa 
terminal station and depot for the Madrzs 
State Transport Department. The land 
belonged to Sri Kasi Viswapathaswami 
Temple administered by a body of trus- 
tees compendiously known as Tawker’s 
Charities. The present appellant claims 
to be a lessee in respect of those lands. 
The Land Acquisition Officer, after due 
enquiry, fixed the market value of the 
acquired lands at Rs. 8,18,041.02 and 
on appeal to the civil Court it was enhan- 
ced to Rs. 9,04,769.81. But, as the Land 
Acquisition Officer could not determine 
the quantity and quality of rights in the 
property and thereafter in the compensa- 
tion awarded inter se as between Tawker’s 
Cherities as the first claimant and the pre- 
sent appellant as the second claimant, he 
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had to, as there was no agreement bet- 
ween the claimants regarding the propor- 
tion iv which the compensation has to be 
apportioned as between them within the 
meaning of section 29 of the Land Acqui- 
sition Act, refer the dispvte under sec- 
tion 30 to the Civil Court for 2 determine- 
tion and settlement of the said dispute and 
for the'ultimate ascertainment of the com- 
pensation payzble to each, if both of them 
are entitled toit. Itis in that context the 
reference was made to the trial Court. The 
trial Court apportioned the compensa- 
tion in the proportion of one-fifth in the 
total compensation including the interest 
payable eunder upto January, 1967 

to the second claimant and directed that 
the first claimant would be entitled to the 

balance of four-fifths of the compensa- 
and the interest payable therein which 
amount was directed to be invested in 

approved securities since the first claimant ` 
was a charitable and religious institution. 
The second claimant is aggrieved by the 
manner in which the trial Court appor- 
tioned the compensation as between him- 
self and the Trust avd hence the appeal. 
In order to contend that the second clai- 
mant was not entitled to any portion ofthe 
compensation amount and that the ap- 
portionment of 1/5th of the compensa- 
tion amount in his favour is wrong and. 
erroneous, the first claimant has preferred 
the memorandum of cross-objections. The 
relevait facts may now be stated. 


2. Asearly as 1912,a scheme was made by 
the High Court, Madras, for the proper 
administration of the Trust known as 
Tawker’s Charities, which was both reli- 
gious and secular. On an application 
taken out by the Advocate-General of 
Madras and the Hindu Religious Endow- 
ments Board, the scheme was modified 
by an order of this Gourt dated 24th 
September, 1937 whereunder the present 
Trustees were appointed as Trustees of the 
Tawker’s Charities and they were direct- 
ed to perform the obligations as contained ' 
in the scheme. In order to improve the 
income of the Trust the Trustees applied, 
in June, 1959 for laying owt the proper- 
ties which are the subject-matter of acqui- 
sition and applied in lay-out Application 
No. 94 of 1959 to the Corporation of 
Madras for a division of the land for pur- 
poses of laying it out as building sites. 


tT] 
But this application for lay-out was re- 
turned to the Trustees for certain modifi- 
cations as is seen from the letter to the 
Corporation of Madras dated goth June, 
1959. The Trustees did not pursue this 
matter thereafter, put took out an appli- 
cation in the High Court for sanction to 
lease out these lands on certain terms and 
conditions proposed by them. This Court 
invited offers to find out whether the 
sale of the properties and reinvestment of 
the sale proceeds thereof would be more 
beneficial to the Trust. Finding that the 
offers received from intending purchasers 
were not atiractive, the Court expressed 
the view that the terms suggested by the 
‘Charities to lease out the properties were 
more beneficial to the Trust and therefore 
sanctioned the proposal of the Trustees 
to lease out the properties on terms and 
conditions suggested by them. This 
order was made by the High Court in 
Application No. 767 of 1960 on 1st July, 
1960. Prior to the first claimant making 
such an offer, it obviously made 
discreet and private enquiries to find out 
the best method by which the property 
could be leased out. There were certain 
initial negotiations between the first 
claimant and the second claimant in 
which certain definite terms as to the 
Proposed” lease by Gourt. In fact, the 
second claimant while approving of the 
terms and stipulations under which he 
was prepared to take a lease of the pro- 
perties, tendered a sum of Rs. 5,000 as 
earnest money to show his readiness and 
willingness to take properies on lease 
and which the Trustees could keep till 
the Court sanctioned the lease. After 
the Court approved of the terms and con- 
ditions of lease suggested by the first 
claimant and agreed to by second 
claimant, the claimants entered into a 
lease deed Exhibit B-1 on 12th October, 
1960 recording their agreement in due 
form and bringing out the lease deed 
into operation. We may at once 
refer to the terms and conditions of the 


said lease deed Exhibit B-1 which was, 


also renewed under Exhibit B-2. 


a Under Exhibit B-1 150 grounds of 
land belonging to the first claimant were 
leased out to the second claimant for a 
period of thirty years in the first instance 
with an option to the lessee for renewal 
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of the least for a further period of thirty 
years for the purpose of erecting build- 
ings thereon. The second claimant was ` 
to pay to the first claimant arent of Rs, 5 
per ground per month for the first thirty . 
years and Rs. 7-50 per ground per month 
for the subsequent period of thirty years, 
It was also agreed that as the demised 
Property was intended to be developed 
by the lessee, the land required and co- 
vered by roads and pathways and not 
occupied by building shall be left out of 
account for the purpose of computing’ the 
area for levying the rent. Tke maximum 
percentage ofthe property which could 
be so left out for purpose of develop- 
ment, such as roads, etc., was 
fixed at 25 per cent. of the total areas, 
In case it was found that the area so 
set apart for roads and development 
exceeds 25 per cent. then a stipulation 
in favour of the lessee was alternatively 
Provided for. Clause 5 of the lease deed 
Says that the second claimant shall at 

Own cost prepare the necessary plans 
for a lay out of the area and submit 
the same to the Corporation of Madras 
and obtain its sanction for laying out 
the property for construction of buildings 
without unnecessary delay ; all charges 
towards laying of the roads, drainage, 
electricity, etc., to be incurred or pay- 
able to the Corporation authorities or 
otherwise relating to the above property 
in respect thereof shall be borne by the 
lessee, The sum of Rs. 5,000 tendered 
by the lessee even during the initia] nego- 
tiations was treated as permarent 
deposit for the due fulfilment of the obliga- 
tions under the lease. Clause 7 ex- 
pressly stated that at least in ten of the 
plots in the demised property, buildings 
shall be caused to be erected within a 
period of one year from the date of sanc- 
tion of the lay out by the Corporation 
of Madras, and if within the period of 
one year the building in at least ten of 
the plots are not constructed as afore- 
said, the first claimant shall be at liberty 
to demand payment of two years rent 
to be paid within one month of the date 
of notice, failing such payment the first 
claimant was at liberty to determine 
the lease and the second claimant shall 
forfeit the deposit of Rs. 5,000. The 
second claimant was at liberty to sub-lease 
the property or portion of the demised 
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land. The second claimant took on 
the obligation to pay all taxes, rates 
and assessments in respect of both the 
developed plots or of the structures and 


. buildings to be raised thereon excepting 


the quit rent (Urban Land Tax) pay- 
Dle to the Government. At the end of 
sixty years the first claimant reserved 


‘for itself the right to purchase the super- 


structures on the land at the then market 
value. If the first claimant makes 4 
default, then the second claimant had 
the option to continue for a further 
period of thirty years on same terms and 
conditions as contained in the deed. But 
the rate of rent, however, was altered 
to Rs. 9 per ground per month. There 
were other normal clauses with which we 
are not concerned in the present enquiry. 
The lessee exercised his option to secure 
the lease for a further period of thirty years 
and under Exhipit B-2 the agreement bet- 
ween the first and the second claimants 
regarding such renewal for a further 
period of thirty years was recorded and 
registered. The net result is that the 
second claimant secured a right as lessee 
over the properties acquired for a period 
of sixty years from 12th October, 1960. 


4. The second claimant soon after the 
sanction of the lease by the High Court 
began to correspond with the Town 
Planning Section of the Corporation of 
Madras and sought for permission to 
divide the lands as building sites by laying 
out the same in accordance with law. 
He made this application in August,1960, 
long before Exhibit B-1 was registered. 
Though his layout application was 
registered and given a number, it could 
not be taken up for consideration by the 
Corporation as the necessary formalities 
were not complied with. On 11th 
November, 1960 the second claimant was 
informed that he should pay a sum of 
Rs. 730 towards centage charges for 
the intended layout for purposes of 


scrutiny of plans, survey work of the 


layout area and preparation of esti- 
mates. The second claimant paid, 
the centage charges on 7th December, 
1960. The Corporation, by its letter dated 
4th February, 1961, informed the second 
claimant the nature of the amenities 
which should be provided for in the 


THE MADRAS LAW JOURNAL REPORTS 


: [1975 


layout area, and also the list of conditions 
subject to which the layout application 
would beplaced before the Standing Gom- 
mittee for sanction, They called for a 
definite reply from the second claimant 
and specifically informed him that a sum 
of Rs. 70,985 was to be paid by him as 
improvement charges. It was made, 
clear that the layout application would be 
proceeded with only an pavment of the 
estimated improvement charges demanded. 
as also the express consent of the second 
claimant—regarding the proposals made 
by the Corporation in its lettet dated 
yth Feburary, 1961. Except to state 
in his reply dated 2nd September, 1961, 
that he would write further on the 
demands made py the Corporation in 
their letter dated 7th February, 1961 the 
second claimant did not pursue the matter 
any. further and there the matter stopped- 
It may be of interest to note that the second. 
claimant obtained possession of the lands , 
only on 5th March, 1961. 


5. Both the claimants appeared before 
the Land Acquisition Officer and placed 
their respective views in relation to 
their entitlement to the compensation 
to be awarded by him as a result of the 
acquisition of the land which obviously 
terminated the leasehold interest of 
the second claimant. As the dispute 
could not be adjusted as between the 


‘claimant, the compensation amount was 


deposited in the Civil covrt under sec- 
tions ze and 31 (2) of the Land Acquisi- 
tion Act. The Court on engwiry gave 
the findings resulting in the award of 
one fifth ofthe compensation to the second 
claimant and the balance to the first 
claimant. Hence the appeal. 


6. The arguments addressed before the 
trial Court were repeated before us. 
Mr. T. R. Ramachandran, learned 
counsel for the second claimant, hesi- 
tantly contended that as the first claimant 
as a Charitable institution has no powers 
of alienation in respect of the property 
in question ‚the entire compensation 
amount has to be invested and the same 
is not liable to be apportioned as between 
the first and the second claimants and 
that from and out of the income by such 
investment the second claimant is bound 
to pay the agreed rent as per the lease 
deeds Exhibits B-1 ard B-2 till the expiry 


n) 


of the period ofsixty years and it is only 
thereafter the first claimant would be 
entitled to the compensation amount. 
This argument is based on section 32 
of the Land Acquisition Act. Though 
the learned counsel did not veherrently 
press this argument, it has become neces- 
sary for us to consider the import of the 
language of section 32. The bone of 
contention of the parties in this litigation 
isas to what interest each of the claimants 
has towards the compenstion awarded for 
the lands which were admittedly subject 
to a lease before the notification under 
section 4 (I) was made. Section 32 
is an enabling section prompting the 
Court to invest moneys belonging to an 
institution or a person who has no 
power to alienate the acquired lands for 
the purchase of other lands to be held 
under the like title and conditions of 
ownership as the land in respect of which 
such money shall have been deposited 
was held. No doubt the first claimant 
did not under the common and statute 
Jaw have the power to alienate the lands. 
But under certain circumstances the Court 
can intervene, in its extraordinary jurisdi- 
ction, and direct them to alienate the 
lands if in its opinion a fair price is secur- 
able by such a process and that such an 
alienation is for the betterment of the 
institution or the person. The sole cri- 
terion which is the foundation fora Court 
to order alienation ofinalienable property 
or properties having such a badge of 
inalienability is the benefit for the institu- 
tion, the necessity thereof and the interests 
of the institution as a whole. In that sense 
the language in section 32 (1) “ any 
peron who had no power to alienate the 
same” bad to be urderstood and applied, 
The mandate in section 32 to the Court 
to direct investment of the compensation 
awarded is in a case where the Court 
finds as a fact that the person had no 
power at all and at all times to alienate 
the same. If there is however a sanction 
of a competent Court which enables the 
administrative body of an institution or a 
person to sell or alienate the same, then 
the mandate therein has to be understood 
to be so-limited. The discussion there- 
fore leads to the prima facie but reasonable 
conclusion that the prescription in section 
32 ought not to be applied in accordance 
with the facts and circumstances of each 
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case. This conclusion can also be arrived 
at by comparing the language of section 
31 with that of section 32. Section 31 (1) 
refers to the obligation on the part of the 
Collector or the Land Acquisition Officer 
to tender payment of the compensation 
awarded to the persons interested and 
entitled thereto according to the award. 
Section 31 (2) thereafter says that if 
such persons interested :hall not consent 
to receive it, or if there be no person 
competent to alienate the land........ 
the Collector shall deposit the amount of 
the compensation in the Court to which a 
reference under section 18 would be sub- 
mitted. Section 32, no doubt, uses the 
expression “any person who had no 
power to alienate the same”. This has to 
be readin conjunction with section 31 (1) 
and to the limitations already pointed 
out. In the instant case, it cannot be 
said that the mandate in section 32 has 
to be literally applied and the vague con- 
tention of the second claimant accepted. 
As would be seen presently, the alterna- 
tive contention of the second claimant 
that he should also be deemed and. cov- 
sidered as a person interested in the land 
has some force. The problem therefore 
resolves itself into this: What is the 
nature of interest which the second claim- 
ant had in the property acqvired and 
what is the quantity and quality of such 
interest of the second claimant in the 
compensation awarded by the Court and 
which compensation has come to Court 
by reason of the reference made by the 
Collector under section 31 of the Land 
Acquisition Act: We are therefore not 
impressed with the extreme contention of 
the second claimant that the entire com-. 
pensation has to be invested and he is 
entitled to enjoy the mcome therefrom. 
subject to his only liability to pay the 
tent as agreed to under the lease deeds. 


7. This leads on to the question which 
revolves round the primary contention of 
Mr. T.R. Ramachandran as to what is 
the nature, quality and quantity of 
interest of the second claimant in the lands 
acquired. It is the contention of the 
learned counsel that the second claimant 
not only performed but was ready and 
willing to perform all his obligations 
under the lease deed and consequent 


3:8 ! 


-upon such readiness and willingness on 
his part to abide by the conditions and 
‘stipulations of the lease deed he wovld 
‘be entitled to such share in the compensa- 
tion awarded, which according ‘to him, 
‘should not in any event be less than 50 
-percent of the total compensation. On 
the other hand, Mr. M.S. Venkatrama 
Iyer, learned counsel for the first claimant, 
would contend that as the second claim- 
ant did not hold out that he was ready 
and willing to undertake such responsibi- 
lities, the second claimant cannot be 
-deemed to be a person having any interest 
in the lands. In the alternative it is said 
that if he has any such interest it should 
‘be evalvated in accordance with the 
accredited principles relatable to the 
‘situation. Mr. M.S. Venkatrama Iyer 
seriously urged that the only way to solve 
the problem and allocate the compensa- 
tion,if itsallocatable at all as between the 
claimants, is to evalvate the share of the 
-secord, claimant on the foot that he had a 
leasehold interest in the acquired lands 
-on the appropriate date and after quanti- 
fying and reckoning the said amount, pay 
‘the entire balance to the first claimant as 
the sole person ertitled to it in law and 
-which corpus has to be administered by 
the Trust in the manner provided for 
under the scheme sanctioned and ap- 
proved by the High Court. Lastly it was 
‘brought to our notice that the second 
claimant has created a Trust called 
‘Temple Charities Trust, which is a public 
charitable Trust, under an instrument of 
Trust dated 27th February, 1970. The 
purpose of the Trust as age to be to 
-honour and perpetuate the memory of 
late Sri V.V. Srinivasa Iyeagar, Advo- 
cate, Madras. We are satisfied that the 
‘second claimant along with thiee others 
who have constituted themselves as the 
Board of-Trustees for the Temple Chari- 
ties Trust, are tne persons in present 
interested in the compensation to which 
-the second claimant would be entitled to, 
‘and for these reasons the petitions C.M.P. 
‘Nos. 13096 and 13097 of 1972 to implead 
the Temple Charities Trust represented 
‘by its Trustees as parties are allowed. 


78. At this stage certain general observa- 
tions are necessary before we consider the 
respective contentions of parties as to 
‘what compensation they are entitled to 
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in lieu of their subsisting interest in the 
acquired property. 


9. The science of evaluation of rights of 
affected and interested parties, under 
the Land Acquisition Act evades precise 
analysis. Neither a mathematical ex- 
actitude nor a preceise compvtation of 
values is pcssiole, as in the rature of 
things a certain amount of guess work 
enters into it. The methodology becomes 
even more difficult if the related case 
concerns itself with the reckoning of the 
value of the Jandlord’s right as against 
tenant’s rights in the land acquired, on 
the date cf the notification under section 4 
(1) of the Act. Whilst under section 23 
of the Act the value of the land together 
with its inhered potential can also be 
evaluated, when we come to apportion- 
ment of the compensation as between the 
tenant and the landlord,myriad concepts 
have to be bornt in mind so as to reason- 
ably assess the reversionary value of the 
land as against the possessory right of the 
tenant under the various but agreed 
terms of lease. A lessee: pure and sim- 
ple has certain defined rights and they 
are also normally reflected in the deed 
of lease entered into between the parties, 
But if a lease imposed certain conditions 
for the effectuation of the lease and there’ 
are in the instrument covenants, obliga-| 
tions and stipulations undertaken by the: 
lessee as well as the landlord, the Court is 
bound to take into consideration the im- 
pact of such obligations and stipulations 
on tke net value of the lessee’s interest or 
landlord’s interest. Thus in evaluating 
the tenant’s interest in the property as 
lessee’s interest, the various recitals in the 
deed have to be looked into and each of 
those objections has to be subjectively at 
least valued to arrive cbjectively at the net 
compensation to be awarded to such a 
tenart or landlord. In the process, a 
fair approach has to be made and the 
resultant figure equitably calcualted. The 
working should not present a case of 
unfairness or perversity. A reduction 
in the quantum of compensation based on 
mere speculation ought not to be made. 
Every possible but actual deduction has 
to be made from the gross compensation 
payable either to the landlord or the 
tenant. One other important aspect has 
also tobe borne in mind while dealing 
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with cases involving computation of 
lessee’s interest over properties. The mere 
nomenclature adopted by the parties 
creating certain HERES known to law may 
not by itself be a safe guide for a mecha- 
nical adoption of the same for purposes of 
evaluating the righis created thereunder. 
Parties may cail an instrument a lease 
deed. By that it should not be assumed as 
a matter of course that the lessee’s interest 
under that instrument has to be evaluated 
without any further look or probe into 
the other covenants or obligations in that 
deed which makes an inroad into such 
rights and which also creates certain obli- 
gations on the part of the lessee, which if 
considered in their true light would have 
equally an impact on the total value of 
the leasehold interest. Each case there- 
fore has to be considered in accordance 


with the facts and circumstances arising ` 


thereunder and the quality of rights of 
parties ascertained and ultimately such 
rights so ascertained be quantified in 
accordance with the well known princi- 
ples of evaluation. 


10. Mr. M. S. Venkatarama Iyer con- 
tended that the second claimant, in 
fact, had with him the necessary hypo- 
thesisin the matter of submission of a 
lay-out , plan to the Gorporation of 

ras. The first claimant, no doubt, 
in June, 1959, under Exhibits A-2 and 
A-7, attempted to lay out their lands by 
submitting plans in connection thereto 
to the Corporation of Madras. But 
when they were asked to widen the roaa 
and they were confronted with certain 
suggestions in the matter of improve- 
ment of the land by the Corporation, 
they would not take any further steps. 
The order of the Gourt on ist July, 1960, 
which enabled the first claimant to lease 
out the properties subject to certain 
conditions and stipulations to the lessee 
perhaps prompted the Charities not 
to pursue the matter further with the 
Corporation. But what is sought to be 
made out by Mr. M. S. Venkatarama 
Tyer is that even at the stage of nego- 
tiation of the lease, the second claimant 
approached the Corporation for a lay- 
out and when he was specifically asked 
by the Corporation of Madras to de- 
posit a sum of Rs. 70,985 in its letter dated 
7th February, 1961 and thereafter re- 
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submit the revised plans, the second 
claimant would only state that he had 
demarcated the sites and streets and that 
the other works such as road works, 
sewering work, lighting work, etc., have 
to be czrried out and that he would 
wiite to the Corporation further in the 
matter. This information was conveyed 
by the second claimant to the Assistant 
Engineer, Town Planning, Corporation 
of Madras, on ard September, 1g6r. 
Thereafter, admittedly, the secand clai- 
mant did not pursue the matter. 
Mr. M.S. Venkatarama Iyer, relying upon 
sections 215 and 216 of the Madras City 
Municipal Corporation Act, would state 
that the second claimant did not take any 
concrete steps in the matter of improvirg 
the lands as undertaken by him under the 
lease deed. He would also refer to 
clauses 5 and 7 of the lease deed which 
obligates the second claimant to lay out 
the property for construction of buildings 
without unnecessary delay and put up 
buildings at lease on ten plots within 
one year from the date of sanction of the 
lay-out by the Corporation of Madias. 
Inas much as the second claimant did not 
take any steps for obtaining sanction of 
the lay-out or for depositing the estimated 
improvement charges as called for 
by the Corporation, the case of the first 
claimant is that such a non-performance 
of the conditions for the sustenance of 
the lease would automatically terminate 
the leasehold interest. Strong reliance was 
placed upon section 31 of the Transfer 
ef Property Act which reads as under : 


“ Subject to the provisions of section 12, 
on a transfer of property an interest 
therein may be created with the condi- 
tion superadded that it shall cease 
to exist in case a specified un- 
certain event shell happen, or in case 

` a specified uncertain event shall not 
happen.” 


Countering this argument Mr. 
T. R. Ramachandran world state that 
the second claimant was taking all rea- 
sonable steps at material times to per- 
form his part of the contract and as pos- 
session was handed over to the second 
claimant only on 5th “March, 1961 he 
was making efforts to comply with the 
requirements as called for by the Cor- 
poration, but ere long the proposal of the 
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Government to acquire the lands cane 
in October, 1972. It is common ground 
that in the middle of 1962 the proposal 
of Government to acquire these very lands 
was made .krown and it was followed 
by a notification under section 4 (1) on 
a4th April, 1963 followed up by the 
Government taking possession of the lands 
on 7th Novemker, 1963 pursuant to the 
acquisition process. Further it was con- 
tended that there is no‘express condition 
in the lease deed wherein the leasehola 
interest shall cease on the happening 
of any event or the non-performance 
of any condition mentioned therein. 
On the other hand clause 7 provides that 
year, Luildings 
not cons- 


two 
onth of the 
auch payment the first claimant would be 
‘at liberty to determine the lease and the 
second claimant would forfeit the de- 
it of Rs. 5,000. It is not the case of 
the first claimant that any such notice 
was given and there was a consequential 
failure on the part of the second claimant 
to pay the payable rent which the first 
clsimant could demand in case of de- 
fault. One other factor which is ancillary 
to the 2 bove contention was Lrought to our 
notice by Mr. T. R. Ramachandran. He 
that the first claimant 230- 
epted the agreed rent—without demur 
til gist eee 1964 and that ky itself 
reflects the intention of the paties 
that the non-construction often buildings 
within one year from the date of sanction 
isnot a permordial condition, a default 
in which would create a cessation of 
interest of the second claimant in t 
land. It was therefore said that section 
gi of the Transfer of Property Act is 
applicable to the facts and circumstarces 


of this cast. 


period 
tion 4 (1) 

cision 
time when they entered into the lease 
deed to effect a cessation of the lease on 
the second claimant not performing his 
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obligations as reflected in clauses 5 and 7 
of the lezse deed. In order to attract 
section 31 of the Transfer of Property Act 
the defeasance clause should be one 
which is certain and which the parties 
intended to enforce. The cessation of 
interest in immovable property on the 
happening of an event is in the nature 
of a penalty and Courts are expected 
to grant relief against such penalties if 
a strict compliance as intended is not 
done resulting in the forfeiture of the right. 
In the instant case clause 7 of Exhibit 
B-1 itself provides intrinsic evidence that 
cessation was not behind the minds of 
parties when the lease wes entered into. 
But on the other hand if buildings as 
agreed to are not put up within a period 
of one year from the date of sanction of 
the lay-out, the second claimant is 


* expected to pay two years’ rent when 


demanded. The first claimant did not 
exercise this option. It is only on failure 
of the second claimant to pay the penal 
rent on demand, a determination of the 
lease is contemplated. Before the forfei- 
ture clause could operate there is another 
condition which the parties voluntarily 
stipulated as a step in said towards such 
a cessation of interest. Itis not claimed 
that the first claimant so demanded 
the two years’ rent and that there was 
a failure on the part of the second clai- 
mant in the matter of such payment 
of rent demanded. ‘Therefore, we are 
unable to agree with Mr. M..&. Venka- 
tarama Iyer that there is an automatic 
cessation of the interest of the second 
claimant in the demised property by 
reason of his failure to pvt up buildings 
within the time stipulated. 


12. The vext contention of the counsel 
on either side based on the alternative 
relief to which either of them would be 
entitled, thus gzins prominence in the- 
instant case. We may at the outset 
reiterate our earlier dissent on the ex- 
treme contention of Mr. T. R. Rama- 
chendran that the interest of the second 
claimant should be deemed to be a per- 
manent interest ana that therefore the 
entire compensation should be invested 
and the second claimant be entitled to 
the income therefrom subject only to the 
liability to pay the agreed rent ta the 
Charities. In the various decisions cited 
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by Mr. T. R. Ramachandran, which 
concern themselves with permanent leases 
or statutory tenants, compensation has 
been fixed by Courts in varied propor- 
tions ranging from one-third to the te- 
nant and two-thirds to the landlord or 
three-fifths to the tenant and two-fifths 
to the landlord, ten annas to the tenant 
and six annas to the landlord, etc., In 
Shama Prosunna Bose Mozumdar v. Bra- 
koda Sundari Dasi1, the Court said : 


“In apportioning compensation 
money between landlord and a tenant, 
the principle to be followed is to ascer- 
tain first the amount of rent payable to 
the landlord ənd capitalize that rent 
atso many years’ purchase, ther. to put 
a money value upon the chance (if 
there be zeny) ofan enhancement of the 
existing 1ent. These two sums the 
landlord is entitled to get, and the 
tenant is entitled to get the balance.” 


In Dinendra Narain Royv. Tituram Mukerjee* 
the Court was of the view that in appor- 
tioning such compensation the Court ought 
to proceed on the principle of ascertai- 
ring what the value of the interest of the 
landlord is onthe one hand, and 
that of the tenant on the other, and to 
divide the sum awarded betweer them in 
accordance with these values and where 
the rent is fixed in perpetuity the landlord 
is not entitled to more than the capitalized 
value of his rent. Reference was also 
made to Sadasheoraa Krisknarao Buti v. 
Collector, Nagpur®, and in Collector of Dacca 
v. Gholam Ruddus Choudhury‘, where the 
learned Judges 2 pproved of the rough.and 
ready method of settling the matter of 
apportionment as between the landlord 
and tenant as they would have it that 
there can be no rule of general applica- 
tion applicable to such cases involving 
apportionment. In the case vnder con- 
sideration we are concerned with a 
lease for a fixed term, may be for an 
extended period beyond sixty years. 
Under the lease the first claimant is 
entitled to purchase the buildings after 
the expiry of the period of sixty years from 


the sub-lessees of the land. It „is 





LL.R. 28 Cal. 146. 

I.L.R. 39 Cal. 801. 

A.I.R, 1942 Nag. 86, 
I.R. 1936 Cal. 688. 


only in cases where they are unable to 
purchase the buildings for lack of finance 
or any other circumstance the second 
claimant would be entitled to continue 
in possession of the land as lessee thereof. 
Tn view of the peculiar situation that has 
arisen here, it would be far-fetched to 
assume in the instant case that by 
reason ofsych stipulation the second clai- 
mant has secured permanent lease over 
the property. The terms and condi- 
tions as reflected in Exhibit B-1 indicate 
that it is only a lease for a fixed term and 
itis only on that basis we should apportion 
the compesation in the case under con- 
sideration. We are inclined to advert 
to the principle laid down in V. Penniah 
Nadan v. T. N. Deioanai Ammal}, and 
Thirulakshmi Ammal v. Special Tahsildar 
for Land Acquisition?, as the ratio deci- 
dendi in both these decisions is more 
apposite in the instant case. In 
V. Ponniah Nadan v. T.N. Deivana? Ammal? 
Seshagiri Aiyar, J., after elaborately 
considering the history of the ryotwari 
settlements in the Madras Presidency and 
in the Tirunelvelif District expressed the 
view that mere length of enjoyment in the 
capacity of tenants or purakudies irres- 
pective of other circumstances does not 
raise a presumption of occupancy right. 
In that case the learned Judge said that 
in respect of the interest of the tenants in 
the land as tenants from year to year, 
they are entitled to have their share of the 
compensation epportioned ; and they 
fixedit at one anna in the rupee, that is, 
in the proportion of 1: 16. No doubt in 
that case the tenancy was held to be a. 
tenancy from year to year. But here in 
this case, the second clzimant claims that 
he is in any event entitled to be a tenant 
for a period of sixty years, subject of 
course to the various obligations under- 
teken by him. Therefore, he would not 
be entitled to the interest on the entire 
compensation as a matter of right. 
Certain equities have to be found and 
adjustments have to be made. Even so, 
in Thirulakshmt Ammal v. Special Tahsildar 
jor Land Acquisition?, Palaniswamy, J., 
speakirg for the Bench said that mere 


1. 36M.L.J. 463: 9 L.W. 453: 52 I.C. 247: 26 
M.LT. 311. 

2. (1973) 2 M.L.J.3}7: 86 L.W. 613: ALR. 
1974 Mad. 182. 
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long possessior, fixity of ent, etc., would 
not justify an inference of permanent 
occupancy right. Therefore the second 
claimant’s right in the compensation 
awarded has to be worked out on- the 
basis that he has interest in the property 
for a period of sixty years; but that interest 
is subject to the performance of certain 
obligations which he has shouldered 
under it. 


13. We are inclined to follow the equit- 
able and justifiable method of evaluation 
. enunciated by this Court in Thè Raja of 
Pittapuram v. The Revenue Divisional Officer, 
Cocanada!, in preference to any other 
principle. There the learned Judges, 
were of the view that where lands aie 
acquired in which tenants claim certain 
rights, the market value of the property 
has to be ascertained and thereafter the 
interest of the tenant has to be evaluated 
and then the bz lence has to be paid over 
to the landlord. In the instant case the 
market value has been ascertained and the 
only thing that has to be done is to evalu- 
ate the value of the tenant’s interest and 
subtract the same from the compensatior 
and pay over the balance to the first 
claimant. We respectfully adopt the 
principle in the above decision which 
says that the difference between the 
market value and the value of the tenart’s 
interest represents the landlord’s interest. 


14. It is in the above context the con- 
tention of Mr. M.S. Venkatrama Iyer that 


the tenarcy has become an unprotected- 


tenaney in the sense that the second claim- 
ant totally lost his right to claim any 
compensation by reason of an open 
breach of his obligations and covenants 
under the lease deed Exhibits B-1 has to 
be considered. It is said that the rever- 
sionary interest of the first claimant 
remains intact as the second claimart’s 
interest in the land has practically become 
nil because of his inactivity in not pur- 
suing the lay out and obtaining a sanction 
from the Corporation of Madras. We 
may at once point out that the plea of 
_ frustration, which was raised in the lower 
- Court and which also did not find favour 
with it, was not seriously perssed by 
Mr. M.S. Venkatrama Iyer. But what is 





a 36 M.L.J. 455: 51 1.0, 656: LL.R. 42 Mad. 
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sought be now argued, though not based 
on the doctrine of frustration isa conten- 
tion which is closely allied with it. It is 
no doubt true that the 2nd claimant did 
not diligently follow up his application 
for lay-out made to the Corporation of 
Madias. It is also equally true that if 
there is really a breach of the condition 
of a lease, the mere acceptance of a rent 
beyord the date when such alleged breach 
is proved world not estop the lardlord 
from relying upon it so as to make it 
appear that the lease has, become un- 
protected and the reversiorary interest 
of the first claimant is intact and the vélve 
of the lessee’s interest in the property has 
become nil. But what has to be noticed 
in this case is whether the second claimant 
has so conducted himself as to lose his 
totality of interest inthe demised property 
for all purposes. We have already 

referred ta the necessary facts. The an- 
xiety of the lessee to improve the property 
as proposed by him in the course of 
negotiations with the Charities to obtain a 
lease over the property cannot be denied. 
Even before he obtaired possession of the 
property, but being assured that he would 
obtain a lease of the property pursuant 
to the readiness and willingness of the 
first claimant to accept him as the lessee, 
he submitted an application for lay-out, 
ear-marked the plots in the land and the 
proposed roads as well and was taking 
such steps as were possible in the circum- 
stances to improve the land. The Court 
granted leave to the first claimant to lease 

the lands in terms of Exhibit B-1 to the 


lessee by its order dated Ist July, 1g60. 


It was this which encouraged the second 
claimant to approach the Corporation 
with the necessary plans for plotting out 
the land for building sites. Lt is equally 
true that he was asked in the letter dated 
7th February, 1961, that he should 
deposit a sum of Rs. 70,985. But the 
significert feature in this case is that on 
that date he did not even obtain posses- 
sion of the land from the first claimant. 
He could obtain it only in March, 1961. 
The second claimant expressed his readi- 
ness to proceed with the improvement 
werks in his letter dated end September, 
1961, and was obviously making arrange- 
ments to deposit the large amount claimed 
by the Corporation by way of improve- 
ment expenses. But in the year 1962 the 
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Government proposed to acquire the 
land. It is not very difficult to imagine 
thatif2 proposal to acquire private lands 
is taken up by the Government, it ac- 
quires certain publicity and becomes 
known even befcre the formal proposal 
for the purpose is put into action by the 
Government. Presumably it was in those 
circumstances that the second claimart 
was delaying action on his part in the 
matte: of the compliance of the demand 
made by the Corporation and in the 
matter of the further pursuing of his lay- 
out application. Thus the crmulative 
. facts do not give us the impression that 
the second claimant created a voluntary 
cessation of his interest in the demised 
property, nor could it be said that it has 
become an unprotected Icase for all 
purposes. No doubt, the second claim- 
ant was notactive dsitcouldbe expected. 
But on that ground it cannot be said that 
he was inactive. Mr. T. R. Rama- 
chandran would say that the frat 
claimant himself did not understznd such 
slow movement on the part of the second 
claimant as equatable to inectivity and 
that no notice of the alleged -reach of 
the conditions of leage was given by the 
first claimant so as to make the leasehold 
interest of the second claimant in the 
property as an unprotected and valueless 
one. There is considerable force in this 
argument. If the first climant as lessor, 
who had the right to act in the situation 
discreetely or otherwise, kept silent about 
it and did not cal] upon thelessee to act in 
accordance with the lease, then we are 
unable to accept the extreme contention 
of Mr. M.S. Venkatrama [ye thet the 
moment the second claimant became 
inactive and did rot press the lay-out 
application in a manner known to law 
the entire reversionary interest of the 
first claimant automatically sprung to 
the fore totally eclipsing the right of the 
second claimant in the property. 


15. But reliance was placed upon the 
decisions of Erglish Courts by 
Mr. M.S. Venkatrema Fyer to sustein 
his argument that if there is a breach of 
a condition in the lease, no notice of 
determination of such a lease is necessary, 
since the situation has to be undertood as 
making the tenancy an unprotected ten- 
ancy resulting in the instantaneous vesting 
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of the reversiorary interest of the lessor 
in the property. No doubt In‘re in 
Arbitration between Morgan and the London 
and North Western Railway Company, the 
Court said on the facis of that case that 
the land in question became free from the 
lease and that the owners were the only 
persons who can make a title to the land. 
But there one of the stipulation in the 
lease was that “ in case the demised 
premises 01 any part thercof shall be 
required or taken by a railway or other 
public company under the power or 
authority of an Act of Parliament, then 
andin such a case it shall be lawful to the 
lessars to re-enter into and upon so much 
of the seid premises hereby demised as is 
so required and to have such premises 
again and repossess as of their former 
estate”. In the light of this, when 
notice to treat was given the learned 
Judges came to the conclusion that such a 
notice putan end to the right of the 
parties to interfere with the lane. This 
principle was also accepted by the house 
of Lords in Rubby Joint Water Board v. 
Shaw Fox?,. The leained Law Lords 
stated the principle thus : 
“In the present case the interest of the 
respondents as landlords, before it was 
affected by the scheme, was a reversion 
to a protected tenancy. The scheme 
converted it into a reversion to an 
unprotected tenancy and thereby en- 
hanced its value.” 
16. The Board also accepted the prin- 
ple that every one’s interest shall be velved 
rebus sic stantibus, just as it occurs at the 
very moment when the notice to teat was 
given. Any difference in the result which 
is due to the accident of the propertybeing 
taken by a public body is not to be thrown 
into the compensation fund. \ 


17- As we said, the above principles were 
laid down on the facts of those cases. In 
this case we have seen that clause 7 
does not make the protected tenancy an 
unprotected one within the meaning of 
the Law Lords in the above case. On the 
other hand, if there is a breach in the mat- 
ter of the splitting of the prope ty as build- 
ing sites and improving the property, the 
first claimant is entitled to demand two 
years rent from one month from the date 


1. (1096) 2 OB. 469 at 473. 
2 (1972) 2 WLR. 757. 
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of notice, failing which only the first clai- 
mant is at liberty to determine the lease 
and forfeit the deposit of Rs. 5,000. It is 
common ground that there was no such 
demand as contemplated in clause 7, nor 
did at any time the first claimant give out 
that it intended to determine the lease. 
The protected lease therefore continued 
to be protected and there was no interrup- 
tion in the right of the second claimant 
over the demised property. 

18. Still the question remains having 
’ regard to certain peculiar features in the 
lease under consideration,as to what is the 
right which the second claimant had on 
the date when the notification under 
section 4 (1) was made. This lease is 
peculiar in the sense that the lessee’s 
interest in the demised property is subject 
to certain obligations which the second 
claimant should perform as svch. No 
dovbt there has not keen a pragmatic 
fulfilment of the obligations so under- 
taken by the lessee. But he has undoubt- 
edly taken steps towards such fulfilment. 
If this aspect is bcne in mind, ther it be- 
comes necessary for us to valve the lessee’s 
interest in this peculiar lease bearing in 
mind the method of valuation of the te- 
nant’s interest laid down in The Raja of 
Pittopuram v. The Revenue Divisional Offi- 
cer, Cocanada'. 


19. That the second claimant is noientit- 
led automatically to the return on the en- 
tire compensation is clear from the fact 
that it is not an ordinary lease as js popu- 
larly understood. The special features 
which were agreed to between the parties 
have certainly an impact on the value .of 
the leasehold interest of the second clai- 
mantin the property. This has to ke neces- 
sarily taken into consideration in recko- 
ning the net or the ultimate value of such 
interest of the second claimant. Mr. T.R. 
Ramachandran placed considerable re- 
liance on adecision ofthe Bombay High 
Covit reportedin Dassibai N. Feejeebhoy v. 
Pestonji M. Bharucha*. A Division Bench of 
the Bombay High Court re-stated the well 
known principle that “per on interested” 
and “ person interested in the land ° con- 
template not merely legal or proprietary 
interest of a person, but include such in- 
E A | aati ee Se 


ae LL.R. 42 Mad. 644: 36 M.L.J. 455: 51 I.C. 
656. i 
2, 60 Bom. L.R. 1208 : I.L.R. 1959 Bom. 370. 
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terest as will sustain a claim to share the 
compensation with the owner of the land. 
In that connection it laid down three 
principles of apportioning compensation 
between the landlord and a tenant. They 
are : 


“ (i) to value their interests separately, 
and deduct from the compensation 
the value of the interest of one party 
and award the balance to the other ; 
(i) if the aggregate of the two values 
does not reasonably correspond to the 
amount of compensation, to value 
their interests separately and to dis- 
tribute the compensation, in proportion 
to the two values; (iii) if a reasonably 
precise valuation is not possible, to 
evaluate their interesis in, terms of 
fractions of the total amount of com- 
pensation regarded as a single unit. 
In each case the Court must adopt 
that method which, having regerd 
the cizcunstances and the materials 
available, equitably distributes the 
compensation. ”” 


In that case it was a 99 years lease ahd the 
learned Judges divided the compensation 
in the proportion of ten annas in the 
tenant and six annas to the landlord: 
As we noticed already, this they did 
after taking into conside:ation the circum- 
stance in peculiar facts. Again in Bail 
Sarasu athi Feshankar v. Bharatkhand Texttls 
Manufacturing Company Limited", the learn- 
ed Judges quoted with approval principle 
in Dossibai N. Jeejeebhoy v. Pestonji 
M. Bharucha?, and in the case of a per- 
manent lease which was considered by 
them, they gave one-fourth of the com- 
pensation to the landlord and three- 
fourths to the tenant. In all these cases 
the broad principle of evaluation, which 
as we stated evaded precise analysis, has 
to be adjudged on equitable considera- 
tions after noticing the problem which 
might arise in each of the cases. 
interest which may be varied and differen 
of the various parties interested ir th 
land, has to be evaluated with reasonable 
precision and the compensation equitably, 
distributed amongst them. The funda- 
mental sine quo non before apportion 
ment is that every conceivable interest in 


1. AIR. 1967 Guj. 36. / 
2 LLR. 1959 Bom, 370: 60 Bom. LR. 1208. 
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the land of the various persons before the 
ourt has ta be noticed before an ultimate 
analytical recording of such compensation 
d the formula of distribution is found. 
e learned City Civil Judge accepted 
in the instant case the suggestion made by 
the fist claimant in its written statement 
that in the peculiar ariens an 
heving re to the problems po e 
first Tia would be entitled to four- 
fifths of the compensation and the second 
claimant to tbe balance of one-fifth 
thereto. It is therefore for consideration 
whetherin the instant case the second 
claimant would be entitled to anything 
more than one-fifth of the compensation 
awarded by the Court below. 


20. It is by now accepted that in a lay- 
out one-fourth of the area should be left 
out of consideration since they have to be 
so provided for road-making and public 
amenities. © If this is taken out, then 
roughly 100 grounds would be the subject- 
matter of the demise. Under Exhibit B-r 
the second claumant has assumed responsi- 
bility, to lay out the entire land at his 
cost without unnecessary delay, bear all 
the charges towards laying of the roads, 
drainage, electricity payable to the Cor- 
poration and also simultaneously agreed 
that he would obtain sanction from the 
Corporation to field within one year from 
the date of sanction of the lay-out. It 
does not lie in the mouth of the second 
claimant now to say that the lay-out has 
not been sanctioned and the supervening 
acquisition prevented him from acquiring 
such sanction. No one can predicate as 
to what would have happened if the second 
claimant pursued the subject and com- 
plied with the demand of the Corporation 
as made in September, 1971. Obviously 
the second claimant was scared. He did 
not have the mind to proceed further 
thovgh he was inclined to stick on to his 
rights and interest over the land. These 
factors also have to be taken into consi- 
deration. He had the right to sublease 
and obtain from his lessees the rent as 
stipulated by him subject only to his obli- 
gation to pay to the first claimant a rent 
of Rs. 5 per ground for the first thirty 
years, Rs. 7.50 per ground for the subse- 
quent thirty years, and a sum of Ra. 9 per 
ground if by any chance he continues to be 


a lessee due to the first claimant’s inability 
to purchase the .superstructures on the 
land at the end of sixty years. We have 
already stated that the net available area 
of the second claimant for purposes of 
leasing out to his lessees would be about 
toc grounds. He has to pay taxes, rates 
and assessments that may become dre or 
payable during the term of the lease in 
respect of the leased plots or of the struc- 
ture and buildings raised. The only 
obligation on the part of the first claimant 
was to pay quit rent to Government, 
which is now the urban land tax. Assu- 
ming that the second claimant would be 
able to realise a rent of Rs. 15 per month 
per ground from his sub-lessees, then com- 
uting this income afte: deducting there- 
m the rent taxes etc. the second claini- 
ant would only be entitled to a net income 
ranging between Rs. 1,000 to Rs. 1,200 a 
month. | Capitalising this amount and 
taking the ruling rate of interest at 6 per 
cent. per annum at or about the time of 
acquisition, the second claimant would 
only be entitled roughly to a sum 
between 1,50,000 and Rs. 2,00,000. This 
is what the first claimant itself was pre- 
pared to pay. As no mathematical 
exactitude ‘or accuracy is possible in the 
evaluation of such varied and complicated 
interests we are not satisfied that a revision 
in the amount awarded as compensation 
40 the second claimant by the Court below 
is called for in the instent case. We sus- 
tain the decree and judgment of the Court 
below. In the result the appeal is dis- 
missed, but in the peculiar ciraumstances 
ofthe case, the parties will bear their own 
costs. As we have not accepted the cese 
of the first claimant that an automatic 
termination of the lease had taken place 
o1 in the alternative, the lease in favour of 
the second claimant had become an 
unprotected one and that theretore the 
second claimant is not entitled to avy 
portion of the compensation amount, and 
as the first claimant has itself steted in its 
written statement that it the total com- 
pees amount is to be apportioned 
tween itself and the second claimant, 
itmay be apportioned in the ratio of 4/5ths 
and 1/5th and the apportionment has 
been done by the IVth Assistant Judge in 
accordance with this request, the memo- 
randum of cross-objections filed by the 
first claimant is devoid of merit. prence. 
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we dismiss the memorandum of cross- 
objections also. No costs. 
RS. Appeal dismissed. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—S. Ratnavel Pandian, J. 
The Assistant Collector of Central 


Excise, Erode Petitioner* 
o. 
Achal Singh Respondent. 


Act (Lllof 1962), sections 137 (b)(2), 
ag ae st Gald Control Act (XLV af 
1968), secticn 85 (3) and (4) Seizure of 
gold with foreign markings Admission uf 
guilt by the accused—Sentense—Lesser sentence 
Existence af no special circumstances— 
Lesser sentence not to be awarded—Goods conjis- 
cated—To vesi with the Central Government. 


The accused was convicted under section 
135 (b) (it) read with sections 111 and112 of 
the Customs Act and section 85 (ië) and 
(iv) read with sections 8 (G), 27 (į), 71 and 
74 of the Gold Control Act on the allega- 
tion thaton 17th July, 1972 he was found 
ta be in possession of 5 gdld bars with 
foreign markings of the purity of 24 carats, 
without a id permit. The accused 
admitted that he purchased these gold 
bars for the purpose of sale, that he volun- 
tarily learnt this kind of profession from 
others knowing the full impact of the 
offence, and also that he knew that what 
he did was an offence. The Magistrate 
convicted him of both the offences and 
sentenoed him to suffer umprisonmert till 
the rising of the Court and to pay a fine of 
Rs. 150. In respect of the gold bars 
seized he passed an Order confiscating the 


same ta the State. The revenve filed the 
Revision Petition, seeking enhancement 
of the sentence. 


Held, in view of the proviso to section 85 
of the Gold Control Act, the sentence is 
liable to be enhanced to one ot imprison- 
ment for 6 months rigororus Imprison- 
ment in addition to the fine already 
imposed. [Para. 7.) 





* Grl.R.CLNo. 954 of 1973 and Crl.R.P.No. 941 of 
. 1973. G 7th March, 1975. 
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Under the proviso to section 85 ofthe Gold 
Control Act, in exeroising the discretionary 
powerin awarding the sentence of im- 
prisonment fora term less than 6 months, 
itis imperative that the Court must be 
satisfied with the special circumstances 
of the case requiring the taking of such a 
lenient view. The term ‘special circum- 
stances of the case’ is wider than the term 
‘special reasons’. The citcumstances also 
must be special in the sense that there 
should be difference from the normal. 
If Parliament has said that piima facie 
the penalty for the particular conviction 
is to be imprisonment, it is the duty of the 
Court\to impose imprisonment, unless 
there are special circumstances of such a 
kind as to justify it in passing a lighter sen- 
tence as contemplated in the relevant 
penal provision. [Para. 5.] 


On facts: Having regard to the facts admit- 
ted ty the accused in this case, there are 
ro special circumstances requiring the 
Court to impose any sentence less 

six months. [ Para. 6.] 


Also keld. The order of the lower court 
that the goods shall be confiscated to the 
State is to be set aside and the goods 
confiscated in this case shall vest with the 
Central Government. [Para. 7} 


Also held: A scrutiny of section 85 of 
the Gold Control Act as amended under 
Act XXXVI of 1973 prescriking the guide 
lines clearly indicates that in economic 
offences of this kind, the special circum- 
stances should be of such a nature which 
would have a relation to the offences 
and not to the offender. Under the said 
amendment the tacts that the accused is a 
first offender, that the accused hag suffered 
a penalty, that the goods have been 
confiscated and any other action has 
been taken against him for the same act 
and that the accused was not the principal 
offender and was acting merely as a 
carrier of goods or otherwise was a second- 
ary patty to the commission of the offence 
and the age of the accused shall not be 
considered as a special and adequate 
reason for giving such a lesser sentence. 


[Para 5.] 
Cases referred to :— 


Jayantilal Devichand, In re, (1073) L.W: 
(Crl.) 193; Mahan Sinha yv. Amulya 


II] ASST. cOLLEGTOR OF CENTRAL EXGisE 


Kumar Biswas and others, (1974) Cr.L.J. 
885; Balakrishana Chhaganlal Son v. 
‘State of West Bengal, (1974) M.LJ. 
(Crl.) 267: (1074) Grl. L.J. 280: ALR. 
1974. S.G. 120. 


‘Petitions under sections 435 and 439 
-of the Code of Criminal Procedure, 1898, 

raying the High Court to revise the 
Judgment of the Court of the Sub-Divi- 
sional Magistrate, Erode, dated 18th 
July, 1973 and passed in Calendar Case 
No.266 of 1973. 


iG. Ramaswami, Central Government Prose- 
cutor and K.M. Srirvengan, for Petitioner. 


K.A. Panchapakeson, for Respondent. 
‘The Court made the following 


‘ORDER :—The petitioner, who was the 
«complainant in Q. Q. No. 266 of 1973’ on 
the file of the Sub-Divisional Magistrate, 
Erode, has filed this revision petition for 
enhancement of the sentence imposed 
-on the respondent-accused by the lower 
Court. . 


2. The respondent accused was tried 
by the learned Magistrate for offences 
-punishable ùnder section 135 (b) (u) 
read with sections 111 and 112 of the 
Customs Act and section 85 (ii) and 
(iv) read with: sections 8 (i), 27 (i), 71 and 
~74,0f the Gold (Control) Act. According 
to the prosecution, the petitioner, the 
Assistant Collector, Central Excise, Erode 
filed a complaint against the respondent 
-with the allegation that on 17th July, 
“No. 1972, at 11 A. M. in door No. 270, 
“Nethaji Road, Erode, in the shop of one 
Sri Mangilal Nemichand, he was found’ 
to be in possession offive gold bars with 
foreign markings “ Credit Suisse 999, 
-o-10 tolas Chi Essayeur Pordeur ”® without 
a valid permit. The said gold bars 
bearing foreign markings were seized 
from the possession of the respondent 
under a mahazar attested by independent 
-witnesses. The Inspector of (Central 
Excise, Erode, was examined as P.W. 1. 
"He speaks about the seizure of the gold 
‘hars which were of the purity of 24 
carats. The accused had no permit or 
.document for valid possession of the same. 
Exhibit P-1 is the mahazar prepared 
for the seizure, copy of which 
-was also served on the -respondent- 
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accused. Exhibit P-2 is the state- 
ment given by the respondent-ac- 
cused, admitting the possession of the 
seized gold bars. The accused was ar- 
rested and sent for remand. Further, 
P.W. 1 speaks about the issue of Exhibits 
P-3 and P-4, the show-cause notices 
by the Deputy Collector and the reply 
Exhibit P-5 given by the respondent- 
accused. Exhibits P-6 and P-7 are adjudi- 
cation proceedings, as per which M.Os.1 
to 11 were confiscated and in addition to 
that, a penalty of Rs. 1,260 was imposed 
on the accused for the offences under the 
two Acts. Exhibits P-8 and P-g are the 
sanction orders authorizing the prosecu- 
tion of the accused. The accused volun- 
tarily pleaded guilty under both the char- 
ges. The learned Magistrate, acting on the 
evidence of P. W. 1 and on the voluntary 
plea of guilt ot the accused, convicted 
him of both the offences and sertenced 
him to suffer imprisonment till the rising 
of the Court and to pay a fine of Rs. 150 
on each count, in default to suffer 
rigorous imprisonment for six weeks. In 
respect of M. Os. 1 to 11, he has passed 
ar order confiscating the goods to the 
State. Asmentioned supra, this revision 
petition has been filed for enhancement 
of the sentence and for modification 
of the order of confiscation, as contem- 
plated under section 126 (2) of the Cus- 
toms Act, which says that the officer 
ordering confiscation shall take and hold 
possession of the confiscated goods since 
the goods confiscated under the Customs 
Act vest in the Central Government as 
per section 126 (1) of the Customs Aot. 


The learned Prosecutor for the Cen- 
tral Government urges that the gold 
seized in this case is of the purity of 
24 carats weighing 582.200 grams, the 
value of which is estimated at Rs. 13,680 
and that section 135 (b) (ii) of the Cus- 
toms Act provides for punishment with 
imprisonment fora term of two yeers 
or with fine or with both, and that sec- 
tion 65 of the Gold (Control) Act before 
the amendment under Act (XXXVI of 
1973) provides as follows 


3- 


—< 


“ Whoever, in contravention of the 
provisions of this Act or any rule or 
order made thereunder,— 
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(ii) buys or otherwise acquires, or 
accepts or otherwise receives, or agrees 
to buy or otherwise acquire or to accept 
or otherwise receive, any primary gold, 
or ; 


(iv) sells, delivers, transfers or otherwise 
disposes of, or agrees to sell, deliver, 
transfer or otherwise dispose of, or 
exposes or offers for sale, delivery, trans- 
fer ‘or disposal, ary primary gold, 


shall, without prejudice to any other 
action that may be taker under this 
Act, ke punished with imprisonment for 
a term which shall not be less than six 
months but not more than three 
years and also with tine : 


Provided that the Court may, if it is 
satisfied that the special circumstances 
of the case so require, impose a sentence 
of imprisonment for a term which may be 
less than six months.” y 
Therefore, he urges that unless the Court 
is satisfied that the special circumstances 
appearing in the case so require, it 
shall impose a sentence of imprison- 
ment of hot less than six months and 
that only in cases where -the said cir- 
cumstances so required, the sentence for 
a term less than six months could be im- 
posed. Itis thus contended that in the 
instant case, no such special circumstances 
exist and the learned Magistrate also 


has not given any reason for imposing 
the sentence of imprisonment tull the 
risi ng of the Court, and the learned 


‘Magistrate has not understood the full 
implication of the proviso, and there- 
fore the sentence should be enhanced. 
The learned counsel appearing tor the 
respondent resists this by saying that 
the accused in this case is a young boy 
aged about 20 and is a first offender. 
In Exhibit P-2 he has also explained 
as to how he came into possession of the 
gold bars at Medras ard thus admitted 
the offences and pleaded for mercy. 
He had also suffered a penalty of 
Rs. 1,200 in addition to the confiscation of 
the goods. Therefore, Mr. Panchapake- 
san, learned counsel appearing for the 
respondent, argues that under these 
circumstances the lower Court is -justi- 
fied in minimising the sentence having 
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regard to the mitigating circumstan- 
ces. In support of his contention, 
Mr. Panchapagesan has relied on a deci- 
sion in Fayantlal Devichand, In re+, wherein 
N. §. Ramaswami, J., after confirming 
the conviction of the two accused in that 
case for the offences under section 135 (b) 
(ii) of the Customs Act, had imposed 
only a sentence of fine. That was a 
case where the accused were found guilty 
only under section 135 (b) (ii) of the 
Customs Act, for which no minimum 
sentence is prescribed. In the present 
case, the accused has been convicted. 
not only under section 135 (b) (ii) of the 
Customs Act, but also under section 85, 
clauses (iii) and (iv) etc., of the Gold 
(Control) Act, for which a minimum 
sentence has been prescribed. There 
cannot be any hard and fast rule in im- 
posing a.sentence. That depends upon 
the facts end circumstances of each and 
every case. 


4. Further, the learned counsel invited 
‘my attention toa decision of the Supreme 
Court in Arvind Mohan Sinha v. Amulya 
Kumar Biswas and others?, wherein the 
Supreme Court confirmed an order - 
releasing the accused under the Probation 
of Offenders Act, and pléaded that the 
petitioner in this case also could be lenien- 
tly dealt with. Their Lordships of the 
Supreme Court had only gone into the 
question whether the Probation of 
Offenders Act could be invoked for offen- 
ces contravening the provisions of the 
Customs Act, Part XII-A of the 
Defence of India Rules, 1962, and held 
that there can be no legal impediment in 
applying the provisions of the Probation 
of Cffenders Act, because in the view of 
their Lordships, every contravention of the 
provisions of the said Act and Rules can- 
not, without more, be assumed to be, 
fraught with consequences of national 
dimensions and that the broad principle 
that punishment must be proportioned 
to the offence is or ought to be of uni- 
versal application save where the statute 
bars the exercise of judicial discretion 
either in awarding punishment or releas- 
ing an offender on probation in liev of 
sentencing him forthwith. However, it is 
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significant to note that in the above 
Supreme Court case, the release of the 
accused under the Probation of Offenders 
Act was justified, in the view of their 
Lordships, by the facts in the case, the 


defence taken by the accused and various - 


circumstances culminating in the 
report of the Probation Officer in the 
trial Court. But, the facts in the instant 
case with particular reference to the 
admission made by the petitioner himself 
in Exhibit. P-2 can. by no- stretch of 
imagination warrant such exercise of 
judicial discretion to release the peti- 
tioner on probation. To sum up, the 
principle enunciated by their Lordships 
of the Supreme Court in the above case 
cannot be extended to the facts of the 
present case. On the contrary, the cir- 
cumstances appearing in this case would 
warrant a deterrent sentence on the 
petitioner. i 


5. The learned Prosecutor for the Cen- 
tral Government, relying on the decision 
of the Supreme Court in Balakrishna 
Chhaganlal Sont v. State of West Bengal}, 
wherein Krishna Iyer, J., rejecting the 
plea ot the learned counsel for the accused 
in that case, for elimination of im- 
prisonment on the ground that gold or 
considerable value has been confiscated 
and the accused had gone out of business 
and that the possibility of further mis- 
chief was absent and some jail term had 
also been undergone by him etc., okserv- 
ed as follows ; 


“The new horizons in penal treat- 
ment with hopeful hues of correction 
and rehabilitation are .statutorily em- 
bodied in India in some special enact- 
ments; but crimes professionally com- 
mitted by deceptively respectable 
members of the community by in- 
flicting severe trauma on the health and 
wealth of the nation—and the numbers 
of this neo-criminal tribe are rapidly 
escalating—form a deterrent exemption 
to humane softness in sentencing. 


The penal strategy must be informed 
by socia! circumstances, individual 
factors and the character of the crime. 
India has been facing an economic 
crisis and gold smuggling has had a 





1. (1974) MLL.J. (Grl.) 267: A.LR. 1974 
S.Q. 120. 
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disastrous impzct on the State’s efforis 
to stabilise the country’s economy. 
Smugglers, hoarders adulterators and 
others of their like have been busy 
in their under-world because the legal 
hardware has not been able to halt 
the invisible economic aggressor inside. 
The ineffectiveness of prosecutions in 
arresting the wave of white-collar 
crime must disturb the Judge’s cons- 
cience. While we agree that penal treat- 
ment should be tailored to the indi- 
vidual, in the extreme category of pro- 
fessional.economic offenders, incarcera- 
tion is peculiarly potent. 1. When all 
is said and done, the offences for which 
the appellant has been convicted are 
typical of respectable 1abketeers who, 
tempted by.the heavy pay-off, face 
the pegils of the.law and hope that 
they could smuggle on a large scale and 
even if struck by the Court they could 
get away with a light blow.” 


The Parliament, after having seriovsly 
considered, the impact of the activities 
of people dealing in offences of this sort, 
On our country’s economy has amended 
the penal provisions of the Gold (Control) 
Act. For offences under clauses (i), 
(8), (äi), (i) and (viii) of section 85 
of the Gold Control Act, tre Parliament 
has increased the sentence of imprison- 
ment’ from the maximum period of 
three years as originally fixed before 
amendment to the maximum period of 
seven years if the value of the gold in- 
volved exceeds Rs. one lakh, and in the 
absence of special and adequate reasons 
ta the contrary to be recorded in the 
judgment of the Court, such imprison- 
ment shall not be for a period of less than 
six months. I am mentioning about 
this amendment to shaw how seriously 
the Parliament views these economic 
offences. They have also introduced, 
by Act XXXVI of 1973, sub-sections g 
(2) and (3) to section 85 of the said Act. 
n sub-section (3), they have not set out 
certain guidelines to the Courts while 
giving reasons for reducing the sentence 
fora term of less than six months under 
sub-sections (1) and (2). As per the 
said amendment, the facts that the accused} 
is a first offender, that the accused has 
suffered a penalty that his goods have 
been confiscated and any other action 
has been taken against him for the sam 
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act and that the accused was not the prin- 
cipal offender and was acting merely 
as a carrier of goods or otherwise was a 
condary party to the commission of the 
offence, and the age of the accused, shall 
ot be considered as special and adequate 
reasons for giving such a lesser sentence. 
Generally, the abovesaid grounds are 
also taken by Court as extenuating cucu- 
mstances for awarding a lenient sentence. 
But the Parliament has now introduced 
the new amendment by circumscribing 
the discretion of the Courtin awarding 
desser sentence on the abovesaid grounds 
regarding offences punishable under 
section 85 of the Gold (Control) Act. 
However, since the offence in this parti- 
cular case has been committed on 17th 
July, 1972 we have to see whether the 
lower Court has committed any” error 
in using its discretion in awarding a 
sentence of imprisonment till the arising 
of the Court, in the face of the proviso 
section 85. To use the discretionary 
wer ir awarding sentence of imprison- 
nt for a term less than six months, it is 
imperative that the Court must be satis- 
ified that the special circumstances of the 
case require the takirg of such a lenient 
view. The term “special circumstances 
of the case” is wider than the term 
“special reasons”. But, it is to be noted 
that the normal punishment for offences 
under section 85 is imprisonment and 
it is also to be remembered that the dis- 
cretion that is given ta the Courts is to 
þe exercised judiciously, because the 
words “special circumstances ” appearing 
in the section limit the discretion of the 
{Court to some extent. The circums- 
tances also must be special in the sense 
that they should be different from the 
normal. While using the circumstance for 
imposing lenient sentences, the pri 
consideration shovld be whether the 
circumstances are special to the case. 
When the Parliament says that the cir- 
cumstances should be special, it is ob- 
‘viously contrasting the circumstances 
that are special with the circumstances 
that aie general. The ducy of the Court 
jis to apply the law which the Parliament 
has laid down. If the Parliament has 
said that prima farie the penalty for this 
{particular offence is to be imprisonment, 
it is the duty of the Court to impose im- 
risonment unless there are special cir- 
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cumstances of such a kind as would justi- 
fy it is passing a lighter sentence as con- 
templated in the relevant penal provision. 
If there are facts found by the Courts 
which can amount to special cir- 
cumstances, that is to say, circums- 
tances which are special and not general 
and which can properly be taken into 
account as being special to the case, the 
Court would be justified in using its 
discretionary power. A scrunity of the 
section as amended under Act } of 
1973, prescribing the guidelines, clearly 
indicates that in economic offences of this 
kind, the special circumstances should be 
of such a nature which would have re- 
lation to the offence and not to the 
offender. That is why the Parliamen 

has introduced the amendment, settin 

out the above guidelines. 


6. In the present case, in Exhibit P-2 
the accused himself has admitted that 
he purchased these five gold bars of 
foreign markings at Madras for purposes 
of sale. He states in his statement : 


“prar QDS Yor wGrri_y geirar 
Absar wGrriefe) Cad Qe g 
Qsreni.GssGur gs I @edrerait ser 
Qos Murunpho Qeag apsogu 
utt óg Qba Mururgh Qedus 
s 0 gisQar ess BL er.” 


The aboye admission of the accused would 
indicate that be voluntarily learnt this 
kind of profession from others and 
under look it knowing the full impact 
of the offences. He has also admitted 
in his statement that.he knew that what 
he did was an offence. The admission 
of the petitioner accused set out above is 
only indicative of a position justifying the 
imposition of a deterrent sentence and 
it is a far cry from special circumstances 
requiring the Court to impose any 
lenient or lesser sentence. The lower 
Court has not even given any reason for 
its awarding the most lenient sentence 
of imprisonment till the rising of the Court 
in addition to the mominal fine. The 
lower Court has committed a seriovs 
error in doing so. The reasons now 
mentioned by the learned counsel tor 
the respondent, mz., his age, that he is 
a first, offender, that he has suffered 
the penalty and confiscation of the goods 
etc., are all irrelevant for the purpose 
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of giving any lighter sentence in view 


of my discussion concerning his own 
admission in Exhibit P-2. ' 


|7. Accordingly, while confirming the 
convictions, I enhance the senterce of 
limprisonmnent imposed on the petitioner 
to one of R.I for a period of six months 
in addition to the fine already imposed. 
Further, I set aside the order of the lower 
Court thatthe goods shall be confiscated 
to the State and in lieu of that I direct 
that M. Os. I to 11 confiscated in this 
‘case shall vest, with the Centra] Govern- 
ment. ` 


VS. 








Senience enhanced. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—M.M Ismail, F. 

The Union of India, owning the 
Southern Railway, represented by the 
General Manager, having their office 


at Adams Park, Park Town, Madras-g. 
.. Appellant®* 


a 


1. M's. Davanagere Cotton Mill® 
Ltd., Davanagere, Mysore State. 


2. The Jupiter General Insurance 
Co., Ltd. No. 167, Broadway, Madras-1 
3 .. Respondents. 


Civil Procedure Code (V of 1908), section 
80—WNotice to Railways—Suit filed before 
expiry of two months period if premature. 


Civil Procedure Code (V of 1908), section 26— 
“Date of institution of the suit” —Meaning 
of. 


The language of section 80 of the Code 
of Civil Procedure is unambiguous, and 
explicit that there must be an expiration 
of two months’ period after the service of 
notice on the Government or the officers 
concerned before the institution of the 
suit. The notice in the instant case was 
served on 12th June, 1968 and by 
12th August, 1968 when the plaint was 
presented, the expiration of two months 
after delivery of notice had not taken 
place. The suit was therefore hit by 
section 80 of the Code of Civil Procedure 
[Para. 3.] 
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A suit is instituted when the plaint is 
presented for the first time, Reading 


-sections 26 and 80 of the Code of Civil 


Procedure together it is clear that the 
date on which a plaint is presented for. 
the first time, is the date of institution of 
the suit, {Para. 4.] 


Appeal against the decree of the City 
Civil Court (Fourth Assistant Judge), 
Madras, in Original Suit No. 4570 of 1968. 
P S. Srisailam, for Appellant. . 

T.S. Rengarajan, for Respondent. 

The Court delivered the following 


Jovomenr:—The Union of India owning 
the Southern Railway, represented by 
the General Manager, Southern Railway, 
Madras, the defendant in O.S. No.4570 


‘of 1968 on the file of the City Civil 


Court, is the appellant herein. The suit 
was instituted by the respondents herein 
for recovery ofa sum of Rs. 17,000 being 
the damages alleged to have been suffered 
in relation to a boiler consigned by 
A.G.C, Baccok Limited, Durgapur, for 
carriage to Davanagere in June, 1965 to 
the first respondent herein, Among the 
various defences set up by the appellant 
herein, one was that the suit was pre- 
mature, since the period prescribed in 
section 80 of the Code of Civil Procedure 
for institution of the suit had not expired 
on the date when the suit was instituted. 
Overruling this defence, the trial Court 
by its judgment and decree, dated 14th 
September, .1970, decreed the suit of the 
respondents. Hence the present appeal 
by the defendant in the suit. 


g. Since I am reversing the decision of 
the trial Court on this point which goes 
to the root of the matter, it is unneces- 
sary for me to consider the other points 
dealt with by the trial Court. Admittedly, 
in this case the notice contemplated by 
section 80, Civil Procedure Code, was sent 
by the respondents to the appellant on 10th 
June, 1968, and a copyof the notice has 
been marked as Exhibit-A-11. The said 
notice was received by the appellant on 
12th June, 1968, as evidenced by Exhibit 
A-12, the postal acknowledgment. Equally 
admittdely, the plaint in the present suit 
was presented to the Court on 12th August, 
1968. It is with reference to these facts, the 
appellant contended before the trial Court 
that the two months provided for in 
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section 80, C.P.Code, had not expired on 
the date when the plaint was presented, 
namely, on 12th August, 1g68 and there- 
fore, the suit was premature and was 
liable to be dismissed on that ground. 
The learned trial Judge fully realised this 
Position and as a matter of fact has 
Pointed out in paragraph 8 of the judg- 
Ment that on the facts of the case, it was 
no doubt true that the suit would have 


been filed on 13th August, 1968, but had - 


been filed on 12th August, 1968. Notwith- 
standing this observation of the learned 
trial Judge he purported to decree the 
suit by referring to certain observations 
of the Supreme Court as to how the con- 
tents of the notice should be construed. 
I am clearly of the opinion that the 
learned Judge erred in his conclusion in 
this behalf. 


g- Section 80 of the Code of Civil 
Procedure clearly and categorically states 
that no suit shall be instituted against a 
public officer in respect of any aet 
purporting to be done by such public 
officer in his official capacity, until the 
expiration of two months next after 
notice in writing has been delivered to or 
left at the office of the officers 
specified in this section. Thus, the 
section oe the expiration of two 
months next notice in writing had 
been delivered. As I pointed: out 
already, the notice in this case was served 
on the appelant on 12th June, 1968 and 
therefore y 12th August, 1968, when the 
plaint was presented, the expiration of 
two months after delivery of- notice had 
not taken place. Consequently, on the 
face of it the suit institutedon 12th 
August, 1968 was hit by section 80, Code 
of Civil Procedure. This aspect of the mat- 
ter is directly covered by a decision of 
this Court in Messrs. Madurai K. Rangiah 
Chettiar & Go., Madurai y. The Union of 
India, represented by the General Manager, 
Madras, In that case, the notice 
under section 80 of the Code of Civil 
cedure was issued on 7th August, 1963 
and was received by the Chief Commercial 
Manager, Southern Railway, on 8th 
August, 1963 and the plaint was presented 
on 8th October, 1963. This Court held 
that after the service of the notice on 8th 
August, 1963, two months period had not 
expired by 8th October, 1963 when the suit 
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was instituted and therefore, the suit was 
hit by section 80 of the Code of Civil 
Procedure. -This decision of this Court was 
cited before’the learned trial Judge. But 
the learned trial Judge held erroneously 
that that decision did not apply to the facts 
of this case. The point of distinction, accor- 
ding to the learned trial Judge, is that as 
per the reported decision of this Court, the 
suit would have been barred by limita- 
tion, if it was filed on lgth August, 1963. 
In my opinion, the construction of sectien 
80, C.P.Code, is not dependent upon the 
question whether the suit if filed after the 
expiration of two months would be barred 
by limitation or not. As a matter of fact, 
the period of two months provided for in 
section 80, Civil Procedure Code, is 
eligible to be excluded in calculating the 
iod of limitation prescribed in the 
imitation Act and therefore, the question 
whether if the suit filed after the expira- 
tion of two months period would be 
barred by limitation or not will have no 
effect or influence, and should have no 
effect or influence, on the construction of 
section 80, Code of Civil Procedure. As far 
as section 80, Code of Civil Procedure is 
concerned, the language is unambiguous, 
express and explicit that there must be 
an expiration of two months period after 
the service of the notice on the 
Government or the officers concerned 
before the institution of the suit. Thus, 
it is clear that the suit in the present case 
was hit by section 89, Code of Civil 
Procedure and therefore, ought to have 
been dismissed. 


4. Mr. Rengarajan, the learned counsel 
for the respondents sought to contend that 
though the plaint was presented on 12th 
August, 1968, it was returned and sub- 
sequently represented and by the time 
the plaint was represented, the two 
months period contemplated by section 
80, Code of Civil Procedure had expired. 
Iam unable to draw any inference in 
favour of the respondents from this fact. 
Section 26 of the Code of Civil Procedure 

rovides that every suit shall be instituted 
by the presentation of a plaint or in such 
other manner as may be prescribed. 
Therefore, a suit is instituted, when the 
plaint is presented for the first time. 
Section 80 also uses the expression “no suit 
shall be instituted”. Therefore, a combined 
reading of sections 26 and 80 of the Code 
of Civil Procedure can lead to the only 
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‘conclusion, namely, the date on which a 
plaint is presented for the first time, is 
the date of institution of the suit. 
‘Consequently, the fact that the plaint was 
returned in this case and was subsequently 
represented will have no effect whatever 
‘on the piea of the appellant based on 
section 80, Code of Civil Procedure. 


5. Under these circumstances, the appeal 
is allowed and the judgment and decree 
of the learned trial Judge are set aside 
and the suit instituted by the respondents 
will stand dismissed. 


6. The learned trial Judge has decreed 
the suit with: costs. Having regard to the 
fact that the suit is now being dismissed 
only a tehnical ground, I consider it is 
only proper and just that both parties 
should be directed to bear their respective 
costs throughout. 

RS, 


—_— — 


Appeal allowed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—V. Sethuraman, 7. 


Ramalinga Reddiar . -Appellant® 
d. 
Radhakrishnan . Respondent, 


{A) Tamil Nadu Agriculturists Relief Act 
(TV of 1938), section 20—Execution—Appli- 
cation under section 20—Dismissal— Whether 
_appealable, 


The dismissal of a petition under section 
20 of Act IV of 1938 gives rise to a 
right of appeal. [Para. 6.] 


{B) Civil Procedure Code (V of 1908), section 

42—Decree for Rs. 25,000 transferred for 

execution to District Munsif’s Gourt by Sub- 

Gourt—Application-by judgment-debtor under 

Se ue ee re 
— valid— of secti 

Civil Procedure Code, T Selim 42, 


The Sub-Court passed a decree for a sum 
of Rs. 25,000 with interest thereon on a 
joint memo. This decree was transmit- 
ted to the District Munsif’s Court for 
execution. Before the executing Court, 
the judgment-debtor filed a petition 
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under section 20 of Act IV of 1938 
claiming benefits thereunder. This was 
dismissed. Against this order, the judg- 
ment-debtor filed an „appeal to the Sub- 
Court. The respondent contended that 
the appeal should have been filed in the 
High Court directly and not in the Sub- 
Court. On the question whether the 
appeal to the Sub-Court is correct. 


Held : In view of the decision in 
A.P. Jambulinga Mudaliar v, A. S. Vadi- 
velachari and others,+ (1956) 1 M.L J. 72, 
there is no substance in the.objection of 
the respondent that the appeal to the Sub- 
Court was incompetent. Section 42 of the 
C.P. Code is a special provision and 
therefore, it will override any general 
provision, [Paras. 7 and 8,] 


Cases referred to:— 


M. Destkachariar v. Ramachandra Reddiar, 
(1951) 1 MLJ. 23:64 L.W. 10: 
A.LR. 1951 Mad. 56; A.P. Jambulinga 
Mudaliar v. A.S. Vadivelachari and others, 
I.L.R. (1956) Mad. 889 : (1956) 1 
M.L.J. 72 : 68 L.W. 848: A.I.R. 1956 
Mad. 390; A. Venkataraman and another 
v. A.R. Srinivasa Sastrigal, I L.R. (1944) 
Mad. 378 : (1943) 2 M.L.J. 352 : 56 
L.W. 514: A.LR, 1944 Mad. 31. 


Appeal against Appellate Order of the 
Court of the Subordinate Judge, Tiruvan- 
namalai, dated 14th February, 1974 and 
made in C.M.A. No. 34 of 1973, prefer- 
red against the order in R.E.A. No. 1995 of 
1973 in R. E.P. No. 1613 of 1g73 on the file 
of the District Munsif, Tiruvannamalai, in 
O.S. No. 281 of 1969, of the Court of the 
Subordinate Judge, Cuddalore. 


R.S. Venkatachari, for Appellant. 


K. Sampath, for Respondent. 
The Court made the following * 


ORDER :— The judgment-debtor is the ap- 
„pellant herein, A decree was passed against 
him by the Sub-Court, Cuddalore, in O.S. 
No. 281 of 1969. The decree was passed 
*on ajoint memo. Under the decree a 
sum of Rs. 25,000 was payable with inter- 
est at 6 percent. per annum. The amount 
was payable in monthly instalments of Rs. 
1,500 the first instalment to start on 7th 
December, 1971. As only three instal- 
ments were paid, on the application of the 
decree-holder the decree was transmitted 
for execution to the District Munsif’s 


344 


Court, Tiruvanamalai. Before the execu- 
ting Court, a petition under section 20 of 
the Tamil Nadu Agriculturists Relief Act, 
1938 (IV of 1938) was filed. The 
learned District Munsif dismissed the 
application on 10th October, 1973 saying 
that it was not stated in the petition 
under what provision of the Act the peti; 
tioner was claiming benefit. Even taking 
for granted that the petitioner was an 
agriculturist, he pointed out, that under 
the compromise decree, interest was 
claimed only at less than 3 per cent. (This is 
wrong, as under the joint memo. interest 
was payable at 6 per cent. He held that the 
petitioner had failed to establish that he 
was entitled to the benefits of that Act 
and that he was not entitled to the prayer 
for stay under section 20. F 


a. Against this order there was an appeal 
to the Sub-Court, Tiruvannamalai. The 
learned Subordinate Judge also pointed 
out that the appellant had not placed any 
material before the Court to show that 
he was an agriculturist and that he was 
entitled to the benefits of that Act. He 
observed also that the rate of interest 
worked out to less than 3 per cent. (this is 
wrong) as against the contract rate of 
12 per cent, and that the appellant had not 
paid any amount before the suit, except 
the three instalments, as per the decree. 
He held that the dismissal of the petition 
was proper, as the petitioner-appellant 
had not shown as to how he was claimi 

the benefit of the Act. : 


3. In the present appeal the submission 
of the learned counsel for the appellant 
was that he had materials before him to 
show that he was an agriculturist and that 
unfortunately the matter had not been pro- 
perly enquired into by the Courts below. It 
was submitted that the Courts were wrong 
in proceeding as if the appellant had to 
demonstrate the kind of benefit that he was 
- praying for under the Act, in the applica- 
tion under section 20. The petition under 
section 20 of the Act, being only for stay of 
the execution proceeding, it was submitted 
that the relevant materials to show the 
kind of benefit he was asking for would 
have to be placed in the proceedings under 
section 19 of the Act, that were to follow. 
In these circumstances, the dismissal of 
the petition under section 20 of the Act, it 
was submitted, was not proper. On behalf 
of the respondent there was a preliminary 
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objection saying that the appeal filed 
against the dismissal of the petition under 
section 20 of the Act, to the Sub-Court 
was not competent and that the present 
second appeal was also incompetent, as the 
Sub-Court, had no jurisdiction to deal 
with this matter. It was further submitted 
that the burden to show that he was an 
agriculturist was on the appellant and that 
as he had not done so far, the dismissah 
of the petition cannot be complained of. 
In this connection the learned counsel 
drew my attention to the averments in 
the plaint that the appellant was not an 
agriculturist, which had not been denied 
in the written statement. The further 
submission on behalf of the respondent 
was that the appeal should be dismissed 
in limine, as there was no right of appeal 
against th: proceedings under section 20: 
of the Act. 


4. Section 25-A of the Act, provides, that 
an appeal shall lie from ahy of the orders 
set out in the section passed by a Court 
under the said Act, as if such order 
related to the execution, discharge ‘or 
satisfaction of a decree within the meaning 
of section 47 of the Code of Civil 
Procedure. There are seven types of 
orders referred to in clauses (a) to (f). 
But there is no reference to any order 
under section 20 to be found therein. 
Sub-section (2) provides that from any 
order passed on an appeal presented to it 
under the provisions of sub-section (1) by 
a Court subordinate to the High Court an 
appeal shall lie to the High Gourt on 
any of the grounds mentioned in sub- 
section (1) of section 100 of the Code 
of Civil Procedure. The point that T 
have to examine is whether the order 
passed under, section 20 of the Act dis- 
missing the petition is appealable or not. 


5. This matter has been the subject of 
consideration by a Full Bench: of this 
Court, the decision being reported in 
M. Destkachachariar v. a Reddtar1 
Subba Rao, J., as he then was after con- 
sidering the authorities cited therein held 
that an order under section 20 of the 
Agriculturists Relief Act dismissing an 
application for stay of execution was an 
appealable order. This decision has also 


1, (1951) 1 M.L,J. 23: 64 L.W. 


10: AIR 
1951 Mad. 56. : 


11] 


been recently followed in Kamal Rawther 
v. Jayaram Gubta?, 


‘6. The learned counsel for the respon- 
dent submitted that none of these deci- 
sions had considered the impact of 
‘section 25-A. on the right of appeal 
claimed by the appllant against the order 
under section 20 of the Act. The first point 
was thatan appeal is only a creature o 
the statuteand that there could be no 
resumption that any appeal would lie 
m any order of any Court. Section 
25-A was inserted by section 3 of Madras 
Act XV of 1943 and re-enacted perma- 
_ nently by section 2 of Madras Act VIL of 
1948. It was given retrospective effect 
from 27th October, 1939. at the time 
when the Full Bench was deciding the 
issue of the appealability of order under 
section 20 of te Act, section 25-A was 
very much in the statute. The Court 
has considered the relevant provisions, 
though section 25-A is not specifically 
to be found referred therein. I do not 
think that this provision is likely to 
have been overlooked when the Full Bench 
passed this judgment. I am satisfied 
that the deeision of the Full Bench would 
apply fully to the facts herein and that 
the dismissal of the petition under section 
20 of the Act gives rise toa right of 
appeal. 


7. The next question is as to the forum 
to which this appeal has to be taken, 
The learned cou nse] for the respondent 
submitted that the right of appeal if at 
all could only be to this Court directly 
and not to the Court of the Subordinate 
Judge. It was therefore, submitted that 
the present appeal had to be dismissed as 
incompetent. Even here there is a 
decision of a Bench of this Court in” 
AP. Fambulinga Mudaliar v. AS, Vadive- 
lachari and others.? That was a case in which 
a decree was passed by this Court and 
then it was transferred under Order 19, 
rule 2 of the Original Side Rules 
corresponding to section 39 of the Code 
of Civil Procedure to the Court of the 
District Munsif‘of Ranipet for execution. 
Before the executing Court, there was 
an application for dismissing the execu- 
tion petition on the ground that as the 





1. (1975) T.L.N.J. 14. 
2. IL.R. (1956) .Mad, 889: (1956) 
72: 68 L.W. 848: ALR. 1956 Mad. 39 
M—44 


1 MLJ. 
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amount sought to be recovered by 
attachment and sale of the properties 
Telated to costs taxed against the defen- 
dants, execution could be taken only 
against the properties charged and not 
against the other properties of the 
judgment-debtor. The learned District 
Munsif uphold the contention of the 
judgment-debtors and dismissed the 
execution petition. Against the dismissal 
of the execution petition, an appeal 
was filed before the District Court, 
North Arcot at Vellore. At that stage 
an objection was taken saying that the 
Couft was not competent to entertain 
appeals for the reason that the decree was. 
for over Rs. 5,000 and that the appeal 
lay directly to the High Court and not 
to the District Court. The District Court 
after considering the decisions cited 
before it, upheld the contention and 
directed the memorandum of appeal for 
presentation to the proper Court. There- 
after an appeal was filed in this Court, 
After peering to section 13 of the 
Madras Civil Courts Act, Govinda 
Menon, J, as he then was, pointed out 
that section 42 of the Code of Civil 
Procedure should be considered to be 
a special provision and that this special 
provision would govern the case. When 
a decree passed by the High Court was 
transferred tothe Courtof the District 
Munsif for execution, it was held that 
an appeal from the order of the District 
Munsif in execution lay only to the 
District Court and not to the High Court 
even ifthe value of the subject-matter; 
of the suit exceeded Rs. 5,000. In view 
of this decision, there is no substance 
in the objection of the respondent tha 
the appeal to the Sub-Court was incom- 
petent and that the present second 
appeal was, therefore, incompetent. 


8. The learned counsel for the respon- 
dent relied on a decision of the Bench 
of this Courtin A. Venkataraman and 
another v. A. R. Srinivasa Sastrigal! for 
saying that the forum of appeal is depen- 
dent on the valuationof the subject- 
matter and that the provisions of section 
13 of the Madras Civil Courts Act would 
apply in such a case. I find that there 
was no discussion of section 42 of the 
Code ôf Civil Procedure in that decision. 





1. I.L.R. (1944) Mad. 378: (1943) 2 M.L,J. 
352: 56 L.W., 514: AIR. 1944 Mad, 31, 
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has been pointed out by Govinda 
Menon, J., section 42 is 2 special pro- 
vision and therefore, it will override any 
general provision. Ido not, therefore 
think that the decision in A. Venkatarama 
Ayyar and another v. A.R. Srinivasa Sastrigal* 
would apply to a case where section 42 
of the Code of Civil Procedure is appli- 
cable. 


. The next question that has to be 
decided is whether the present petition 
under section 20 is competent at all. 
Both the Courts below have found that 
the appellant had no material to show 


that he was an agriculturist. As I 
have already observed, the learned 
counsel for 


the appellant drew my 
attention to the averment in the plaint 
that the appellant was not an agricul- 
turist and that it had not been specifi- 


atand in the way of the defendant taking ~ 


up the matter at the appropriate stage 
in execution, I therefore do net sec any 
substance in the objection that the 
defendant not having denied the aver- 
ment in the course of the trial should be 
taken as estopping him from putting 
‘forward the claim that he was an 
agriculturist at a later stage. 


xo. Based on the failure of the appellant 
to produce necessary materials even at 
the atage of the petition under section 20 





1, I.L.R. (1944) Mad, 378:(1943) 2 M.LJ.- 
352: 56 L.W. 514: AI.R. 1944 Mad, 31. 
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of the Act, the submission for the respon- 
dent was that he had not discharged the 
burden to prove that he was eligible for 
the stay under section 20 and that there- 
fore, he would have to take the consequen- 
ces thereof. ‘There are, of course, Ben 
decisions of this Court, which had taken 
the view that the burden is on the person 
claiming to be an agriculturist. The 
learned counsel for the appellant conce- 
ded this proposition, so that it is not 
necessary for me to consider the cited 
case in this behalf by the respondent. 
The only point that was made on behalf 
of the apea was that he or bis 
counsel the necessary materials before 
thom and that unfortunately the matter 
was not approached by the Courts below 
in such a manner as to allow them to 
place the materials before it at the 
appropriate stage. There appears to 
be some substance in this submission on 
behalf of the appellant. However, having 
regard to the fact that the position 
regarding his bei an agriculturist 
having been put in issue right from the 
stage of the plaint, his failure to place 
necessary materials before the Court at 
any stageso far has to be taken into 
consideration and before enabling him to 
go on with the proceedings under section 
90 of the Act, some condition has tobe 
imposed. 1 think that in the interest of 
justice it is proper to direct him to 
deposit a sum of Rs, 10,000 into the 
executing Court within a period of four 
months from this date. Subject. to his 
doing s0, the petition under section 20 of 
the Act will be considered on merits. 


S.J. Appeal allowed’ 


—_—_——— 


£ 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. Maharajan, 7. 


The Registrar of Trade Unions, 
Union Territory of Pondicherry 


Petitioner* 
D. 


The Government Press Employees’ 
Union, representted by its 

V. Thiranavukarasu. ... Respondent. 
Trade Unions Act (XVI of 1926), sections 
2 (g) and 6— ‘Industry’ — Definition of — 
Govsrnment Press—Whether “Industry” — 
Government Press Employees’ Union, if entitled 
4o registration under section 6. 


‘The Government Press has been manu- 
facturing, with the aid of the Printing 
Press, as well as by physical labour, and 
on a large scale, suck articles as challans, 
gazettes, and calendars, budget paperss 
etc. It would therefore undoubtedly be 
an “industry” within the meaning of the 
Trade Unions Act. [Para. 3.) 


The Government Press Employees’ Union 
15 an association of workmen employed in 
an “industry”, no matter whether it is an 
Industry conducted by the Government 
or by the private sector and is therefore 
entitled to registration under section 6 of 
the Act. The workmen employed in an 
industrial undertaking, like the Govern- 
ment Press, Pondicherry, are workmen 
entitled to the benefits of the Trade 
Dnions Act, 1926, [Paras. 4, 6.] 


Cases referred to:— 


The Tamil Nadu Non-Gazetted Governmen® 
Officers’ Union, Madras v. The Registrar 
of Trade Unions, Madras, I.L.R. (1962) 
Mad. 605: 75 L.W. 167: A.I.R. 1962 
Mad. 234; State of Bombay v. Hospital 
Mazdoor Sabha, 1960 S.CJ. 679: 
(1960) 2 S.G.R. 866: ALR. 1960 S.C. 
‘610; Registrar of Trade Unions, West Bengal 
v. Mihir Kumar Gooha, A.I.R. 1963 Cal. 
56. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the District Court (Principal District 





*C.R.P. No. 2833 of 1972 (P). 29th January, 197 


. The 


Judge, Pondicherry, dated 28th March 
1972, and made in C.M.A No. 45 of 1971 
(Order No. 4341 of 1971,—Lab., dated 
Ist July, 1971, of the Registrar of Trade 
Unions, Pondicherry). 


Pleader for Pondi- 
cherry, for Petitioner. 


K. Kumaraswami, P. Kannan and H.N. 
Markandan, for Respondent. 


The Court delivered the following 
Jupemenr :—This Civil Revision Petition 
is directed against the judgment of the 
Principal District Judge of Pondicherry, 
which was rendered under the following 
circumstances. 


a. The Employees of the Pondicherry 
Government Press constituted themselves 
into the Government Press Employees’ 
Union and under section 5 of the Trade 
Unions Act, applied to‘ the Registrar of 
Trade Uninus Pondichery. for registration 
of the trade union. The Commissioner of 
Labour, Pondicherry, who happens to 
be also the Registrar of Trade Unions, 
sent a communication to the Secretary 
of the Government Press Employees’ 
Union on Ist July, 1971, regretting his 
inability to register the trade union under 
the Trade Unions Act, 1962. The ground 
given by the Registrar for refusing to 
register the application was, “‘the present 
functions of the Government Press, Pondi- 
cherry, do not come within the meaning 
of trade or business”, Aggrieved by this 
order, the Secretary of the Government 
Press Employees’ Trade Union filed an 
appeal with the District Judge, Pondi- 
cherry, in C.M.A, No. 45 of 1971,. 
impugning the order of the Registrar. 
It was argued before the learned District 
Judge that the Government Press had 
been printing challans, gazettes and 
calendars, which wére being sold to the 
public for a price and that the Govern- 
ment Press was also printing budget papers 
and papers for the various Departments 
of the Government thereby rendering 
service either to the public at large or to 
a section of the public, This description 
of the functions of the Government 
Press, Pondicherry, was not disputed by 
the counsel appearing for the Registrar 
of Trade Unions. But, it was contended 
on the basis of certain decisions, that the 
employees in the Government Press, being 


Government 
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Government servants, were disentitled to 
form a trade union and therefore, their 
association was ineligibfe for registration 
under the Trade Unions Act. The learned 
District Judge, upon a consideration of 
the provisions of the Trade Unions Act, 
came to the conclusion, having regard to 
the nature of the activities of the Govern- 
ment Press, that it partook of the character 
of business and industry and that the 
workers employed in this industry were 
entitled to have their union registered 
under the Trade Unions Act, 1926. 
Consequently, the learned District Judge 
set aside the order of the Registrar of 
Trade Unions and allowed the appeal 
with costs. It is against this judgment 
that the Registrar of Trade Unions, Pondi- 
cherry, has preferred this petition. The 
Trade Unions Act, 1926, as can be gathe- 
red from the preamble thereto, was 
intended to provide for the registration 
of trade unions and in certain respects, 
to define the law relating to registered 
trade unions. Under the 
Laws Regulation, 1963, this Act was 
extended to Pondicherry with effect from 
lst October, 1963. Clause (4) of section 
2 of the Trade Unions Act, defines a 
trade union to mean, “any combina- 
tion, whether temporary or permanent, 
formed primarily for the purpose of regu- 
lating the relations between workmen 
and employers or between workman and 
workman, or between employers and 
employers, or for imposing restrictive 
conditions on the conduct of any trade 
or business, and includes any federation 
of two or more Trade Unions”. The 
term “workman” employed in clause 
(h) has been defined in this latter part of 
the earlier clause (g) of section 2. Clause 
(g) runs as follows : 


“€ Trade dispute’ means any dispute 
between employers and workmen or 
between workman and workman, or bet- 
ween employers and employmers which is 
connected with the employment or non- 
employment, or the terms of employ- 
ment or the conditions of labour, of any 
person, and ‘workmen’ means all 
persons employed in trade or industry 
whether or not in the employment of the 
employer with whom the trade 
dispute arises.” 


The question arises whether the workmen 
represented by the Government Press 


THE MADRAS LAW JOURNAL REPORTS 


Pondicherry . 


[1975 


Employees’ Union, Pondicherry, are per- 
sons employed in ‘‘trade” or “industry”. 
If they are are so employed, there cam 
be no difficulty in holding that their 
trade union shall be entitled to registration 
under the Trade Unions Act, 1926. It is 
contended on behalf of the appellant 
that the Government Press, Pondicherry, 
eannot be legitimately, regarded as 
indulging in trade because, it is being 
conducted without any profit motive. It 
is true that when the Government Press 
prints budget papers and papers for the 
various departments of the Government, 
it does so without any profit motive. But, 
in view of. the admission that the 
Government Press has also been printing 
challans, gazettes, and calendars and has 
been selling the same to the public for a 
price it is difficult to eliminate altogether 
the profit motive from this enter- 
prise of the Government. Even 
assuming that the Government Press is 
not a trading venture, the more important 
question that would arise is whether it is 
not an “industry within” the meaning of 
clause (g) of section 2 of the Act. 


g Learned counsel for the respondent 
would invoke the definition of the word 
‘industry’ contained in clause (g) of 
section 2 of the Industrial Disputes Act 


‘and ask me to give the same meaning 


to the word ‘industry’ used in clause (g) 
of section 2 of the Trade Unions Act. 
The Trade Unions Act was passed in 
1926 and I think it rather artificial 
and unrealistic to give to the word used in 
an Act of 1926 the extremely wideeranging 
meaning, which Parlidment has chosen 
to assign to the word ‘industry’. in the 
Industrial Disputes Act, which was passed 
21 years later in 1947. No doubt, in 
section 2 (j) of the Industrial Disputes 
Act, ‘industry’ has been defined to 
mean: “any business, trade, undertaking, 
manufacture, or calling of employers and 
includes any calling, service, employment, 
handicraft, or industrial occupation or 
avocation of workmen.” But then, this 
sweeping definition does not seem to me 
in accordance with the Dictionary 
meaning of the word ‘industry’. This is 
a definition which it was open to 
Parliament to adopt for the specific 
purposes of the Industrial Disputes Act. 
I think it, therefore, wrong to inter- 
pret the word ‘industry’ used in the Act 
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of 1926 in the light of the widely extended 


meaning given to it by a statute of 1947, - 


What, then does the word ‘industry’ 
under the Act of 1926 connote? According 
to the Concise Oxford Dictionary, 
‘industry’ means: 


{1) diligence ; (2) habitual employment 
-in useful work; (3) branch of trade or 
‘manufacture’. ‘Manufacture’ according 
to the same dictionary, means: ‘ making 
of articles by physical labour or machi- 
mery especially on a large scale; branch of 
such industry, as woollen, etc.’ It would 
be clear from this dictionary meaning of 
the words, ‘industry’ and manufacture’, 
that uo profit motive is necessarily 
involved in an indus There can be 
little doubt that the -Government Press 
been manufacturing, with the aid of 

the printing press, as well as by physical 
abour, and on a large scale, such articles 
challans, gazettes, and calendars, bud- 

t papers, etc. It would, therefore, 


doubtedly, be an ‘industry’ within the’ 


meaning of the Trade Unions Act, and 
the respondents, being persons employed 
` «such an industry, must be, Tightly, 

regarded as ‘workmen’ within the 
meaning'of the Act. Any combination 
formed primarily for the purpose of 
regulating the relations between these 
workmen and their employers world, then, 
be a trade union within the meaning of 
clause (4) of section 2 of the Act. Learned 
counsel for the appellant would, however, 
contend that the workmen in the employ 
of the Government Press, Pondicherry, 
‘being Government servants, their trade 
union is disentitled to registration under 
the Trade Unions Act, I have scrutinized, 
in vain, the various provisions of the Act 
to discover whether workmen employed 
under the Government haye been 
expressly or by necessary implication, put 
out of the pale of the Trade Unions Act. 
‘We are familiar with a number of special 
‘enactments which make it clear that they 
would have no application to Govern- 
ment concerns. No such provision has 
been made in the Trade Unions Act. 
‘On the contrary, an amendment made 
by Parliament in 1947 would serve to 
‘emphasize the legislative intention to 
bring even an industry run by the Govern 
ment within the ambit of the Trade 
Unions Act, 1926. I refer to Central 
Act XLV of 1947 called the Indian Trade 


Unions Amendment Act, 1947, which 
received . the assent of the Governor- 
General on 20th December, 1947. In 
section 3, clause (b), sub-clause (b) of 
the Amending Act, the word ‘employer’ 
has been defined to mean... . “in relation 
to the industry carried on by or under the 
authority of any department of the Central 
Government ora Provincial Government 
the authority prescribed in this behalf 
or where no authority is prescribed the 
head of the department”. This amend- 
ment reflects the undoubted intention of 
Parliament to bring an industry carried 
on by or under the authority of the 
Central Government or Provineial Govern- 
ment within the province of the Trade 
Unions Act, 1926. Learned counsel for 
the appellant contends that the Amend- 
ment Act of 1947 would come into force 
only on such date as the Central Govern- 
ment may by notification in the Official 
Gazette appoint and inasmuch as the 
Central Government has not since 1947 
made any notification in this behalf, the 
Court ought not to have any regard for 
the provisions contained in the Amend- 
ment Act while construing the Trade 
Unions Act, 1926. I am unable to agree. 
It may be that several new provisions i 
contained in the Amending Act, have not 

come into force because the Central 
Government has not chosen to appoint 
a date by notification. But the Court 
cannot close its eyes to the fact that 
Parliament has expressed, unambiguously, 
its intention by enacting Act XLV of 
1947 and making it clear, in its definition 
of ‘employer’, that even an industry run 
by the Government is subject to the pro- 
visions of tho Trade Unions Act. As I 
have alredy pointed out, even without 
invoking Act XLV of 1947, the only 
reasonable construction to put upon the 
several provisions of the Trade Unions 
Act, 1926, is that all workmen employed 
in any trade or industry, regardless of the 
fact whether the trade or industry is 
being conducted by a Government or 
by a private agency, are entitled to com- 
bine themselves into a trade union and to 
get their trade union registered under 
section 6 of the Act This conclusion, 
which can be independently arrived at, 
1 aie by the amending Act of 

Jaa ‘ 


4. Reference is next made to a ruling of a 
Division Bench of this High Court con- 
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sisting of Ananthanarayanan, J. (as he 
then was) and Venkatadri, J., in The 
Tamil Nadu Non-Gazetted Government 
Officers’ Union, Madras v. Ths Registrar of 
Trade Unions, Madras’. As both learned 
counsel 
this ruling in support of their con- 
tradictary positions, it is necessary to set 
forth in some detail, the facts of that 
case and the proposition of law laid 
down in that case by their Lordships. 
The Tamil Nadu Non-Gazetted Govern- 
ment Officers’ Union, which - included 
among its members Sub-Magistrates of 
the Judiciary, Tahsildars entrusted with 
-the powers of enforcement of the - tax 
machinery and officers in charge of 
treasuries and . sub-treasuries applied to. 
the Registrar of Trade Unions, Madras, 
for registration of their union as a trade 
union under: section, 5 of the ‘Trade 
Unions Act. The Registrar, in that case 
rejected their application after holding 
that the association of ministerial emplo- 
yees of the Administrative , department 
or office of the Government Press, Madras, 
could not claim to be a trade union, at 
all, and was not eligible for registration 
under the Act. Against the order decli- 
ning registration, the Tamilnadu Non- 
Gazetted Government Officers’ Union 
preferred an appeal under section 11 of 
the Act and this was registered as an 
Original Petition and heard by Rama- 
chandra Iyer, J. (as he then was). 
The learned Judge dismissed the appeal 
and Against his judgment, an appeal 
was preferred to the Division Bench, 
Their Lordships referred to the fact that 
the Supreme Court had approved of the 
dictum that those activities of the Govern- 
ment which should be properly described 
as “regal or sovereign activity’? were 
outside the scope of “industry” because 
. those are functions which a constitutional 
Government can aud must undertake 
for governance and which no private 
citizen can undertake, State of Bombay v. 
Hospital Mazdoor Sabha*, These functions 
were pri and inalienable functions 
of a constitutional Government. Ex- 
amples of such functions are the legislative 
function, the administration of laws and 


TD 
1. LL.R. A a 605 :75 L.W. 167: 
R. 1962 d. 234. 

AJ r 679 at 685: (1960) 2 8.G.R. 


2, 1960 8.C.J. 
g66: ALR. 1960 8.G. 610. 
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the exercise of judicial power, In these 
‘circumstances, the Supreme Court 
declared : 


“Tt could not have been, therefore, in 
the contemplation of the Legislature to- 
bring in the regal functions of the 
State within the definition of ‘industry’, 
and thus confer jurisdiction on Indus- 
trial Courts to decide disputes in respect 
thereof”. 


It wasin , this light that the Divisiór 
Bench examined the character of the mem- 
bers of the Tamil Nadu Non-Gazetted 
Government Officers’ Union, which pur- 
ported to include among its me 

Sub-Magistrates, Tahsildars, Officers in 
charge of Treasuries, Officers of Civil 
Court establishments and all the Heads 
of Department of the Government. 
These were all officers who were civil 
servants engaged in performing the 
sovereign and regal functions of the 
Government, which are Government’s 
inalienable functions. They could - not, 


‘therefore, be included within the ‘“defi- 


nition of workmen” in an “industry”. to 
whom either section 2 (g) or (A) of the 
Trade Unions Act could properly apply. 
It was pointed out before the Division 
Bench, that the Non-Gazetted Govern- 
ment Officers’ Union included also mem- 
bers of the State Transport Organisation, 
Cinchona factory of Government, etc., 
who could well be regarded as persons. 
working as “workmen” in an ‘‘industry’” 
since they were’specific industrial under- 
takings of Government not partaking of 
the character of the Government’s 
sovereign and real functions. The Divi- 
sion Bench without rejecting this part of 
the argument, held that inasmuch as the- 
Tamilnadu Non-Gazetted Government 
Officers’ Union had a wide and unquali- 
fied basis and included Sub-Magistrates, 
Tahsildars, Treasury Officers, etc., it 
could not claim to consist exclusively of 
workmen in an industry. In arriving at 
this decision the Divison Bench expressly 
held as follows : 


«We consider that the appellant union. 
is not entitled to succeed, at least with 
reference to the members of the civil: 
service who form part of the essential 
and regal administrative machinery of 
the Government”. 
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So far as the members of the Tamil Nadu 
Non-Gazetted Government Officers’ 
Union, who were employees of industries 
conducted by the Government were 
concerned, the Division Bench expressly 
left the question open after making the 
following observation: 


“It is not necessary for-us to express 
any view whether in the event of the 
employees of these branches of Govern- 
ment which do partake of the character 
of ‘industry’ organising themselves 
into an Association of this kind, they 
would be eligible for registration as a 
‘Trade Union or otherwise.’ 


It appears that, in thatcase, the learned 
Advocate-General conceded that there 
are three categories to be regarded, the 
middle of which shares the characteristics 
of the other two and hence debatable in 
ita scope. In the first category was the 
core of the civil services integrated with 
the inalienable and regal functions of 
the Government. They could, certainly, 
not be regarded as ‘workmen’ within the 
meaning of the Act. In the third cate- 
gory were those independent Corpora- 
tions which are quasi-Government agen- 
cies or subsidized undertakings which 
are purely industrial in character such ag 
Machine Tools Factory, Insurance Cor- 
poration, etc. The Division Bench held 
that there was little doubt that these are 
industrial undertakings whose employees 
are workmen at least as defined in the 
Industrial Disputes Act, 1947 and it 
would be difficult to say that ‘such work- 
men could not form trade unions for the 
conduct of industrial disputes. The 


intermediate category was, according to - 


the learned Advocate-General, a kind of 
penumbra where light and shadow are 
mixed and here, according to the 
Division Bench, differences of view were, 
certainly, possible. Certain welfare, 
educational, or ameliorative departments 
of Government, according to the Division 
Bench, might or might not be regarded as 
liable to exclusion: the employees in those 
departments might or might not be 
regarded as ‘workmen’ in an ‘industry’. 
But, in the intermediate category, there 
could also be persons who are workmen 
in an industry conducted by the Govern- 
ment and the definitions in section 2 (g) 
and (4) could obviously, apply to them. 


From a scrutiny of the Division Bench 
judgment, two things become clear: 


(1) that the Division Bench, deliberately, 
refused to decide whether the workmen 
in an industry conducted by the Govern- 
ment would be governed by the Trade. 
Unions Act, 1926, and 


(2) if workmen in a Government under- 
taking like the Government Press of 
Pondicherry, had exclusively and without 
joining hands with the’ civil service 
exercising sovereign and regal functions,. 
formed an Association, the Division 
Bench would have regarded them as: 
‘workmen’ within the meaning of the 
Trade Unions Act entitled to have their 
Trade Union registered under section 6- 
of the Act. It is, therefore, wrong for 
learned counsel for the appellant to cons 
tend that there is anything in the ruling 
cited supra which constrains this Court to- 
hold that the workmen of the Govern- 
ment Press are outside the ambit of the- 
Trade Unions Act, merely because they- 
also happen to be Government servants. 
For the reasons which 1 have already: 
stated, I ‘have little hesitation in holding: 
that the respondent (Government Press 
Employees’ Union) is an Association ofl 
workmen employed in an “industry”, nol’ 
matter whether itis an industry conducted! ` 
by the Government or by the private 
sector and is, therefore, entitled to regis-|; 
tration under section 6 of the Act. 


5 Learned counsel for the respondent 
placed strong reliance upon a Division 
Bench ruling of the Calcutta High Court 
in Registrar of Trade Unions, West Bengal 
v. Mihir Kumar Gooha!. That was a case- 
where the employees of the State Insur- 
ance Corporation resolved to form a 
trade union of their own and the Regis- 
trar of Trade Unions Tejected their 
application for registration under the 
Indian Trade Unions Act, 1926. The- 
matter came up before the Calcutta High 
Court and the Division Bench held that 
the Employees’ State Insurance Corpora- 
tion carried on a “trade” or “industry”? 
and the employees thereof were “work. 
men” as defined in clause (g) of section. 
2 of the said Act. ; 


a 
1. AIR. 1963 Qal. 56. 
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In support of this proposition, the lear- 
-ned Judges gave their reasons as follows 
{at page 58): 


Tt will be observed that in the defini- 
-tion of the expression ‘trade dispute’, 
‘the words ‘trade’ and ‘industry’ occur. 
‘Workmen’ according to this definition, 
mean all persons employed in a trade 
cor industry. In the definition of the 

ression ‘trade union’, the words 
trade’ and business appear. It follows 
-that there may be ‘trade union’ within 
the meaning of the said Act, not only 
-in connection with a ‘trade’ or ‘industry’ 
‘but also with a ‘business’.” 


Again, their Lordships, have observed at 
ypage 59, as follows: : 


“Tt is obvious that the words ‘trade’, 
. ‘industry’ and ‘business’ have been 
used indiscriminately and are all 
within the scope of the Act, which was 
dntended to be wide in scope. -'The 
argument put forward on behalf of the 
‘respondent is that the expression 
‘workmen’ in section 2(g) relates to 
“trade’ or ‘industry’, whereas the Em- 
ployees’ ‘State Insurance Corporation 
‘ig neither a ‘trade’ nor an indus- 


yeee”? 


i6. I am afraid, with great respect to the 
learned Judges, it is not permissible to 
invoke the subordinate clause in the 
definition of ‘trade union’ and use the 
„phrase ‘trade or business’ employed in 
‘that subordinate clause for the- purpose 
-of expanding the meaning of ‘workmen’ 
.defined in clause (g) of section 2. The 
«word ‘business’ employed in clause (A) of 
„section 3 has to be understood in a rest- 
‘ricted sense with reference to the company 
‘ofwords in which it occurs. As the 
“Division Bench of our High Court has 
pointed out, if the extended meaning 
-given by the Calcutta High Court were 
to be adopted, even Government servants 
„exercising sovereign and real functions 
like Sub- Magistrates would have to be 
‘regarded as ‘workmen’ falling within the 
mischief of the Trade Unions Act, in 
which case, it would militate against the 
ruling of the Supreme Court that it could 
snot have been in the contemplation of the 
“Legislature to bring in regal functions of 
‘the State within the definition »f 
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‘industry’ and thus confer jurisdiction on 
indutrial Courts to decide disputes in 
respect thereof. Therefore, I refuse to 
adopt the extended meaning given by the 
Calcutta High Court; I am clear, in my 
mind, that the workmen employed in an 
industrial undertaking, like the Govern- 
ment Press, Pondicherry, are ‘‘workmen” 
entitled to the benefits of the Trade 
Unions Act of 1926. Consequently, I 
confirm the judgment of the Court 
below and dismiss this petition with 
costs. 

Advocate’s fee fixed at Rs. 250. 

RS. - Petition dismissed 


IT) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESEN :—T. Ramoprasada Rao and S. 
Ratnavel Pandian, 77. 


V. Krishnappa Naidu Appellant® 
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The Union of India, owning the 
Southern Railway by its General 
Manager wie Respondent. 


{A)  Torts—Negligence—Manned level-cros- 
sing—Ascident— What constitutes warning of 
ap, reaching train. 

Railways Act (LX of 1890), sections 13 
pa a Se 227 to 235 under Chapter 
VIII (Rules for the guidance of railway ser- 
zants)—Railways Act, section 124—Manned 
fevel-crossing —Warning lig hts lit and gongs 
sounded in warning —Taxi—Attempting 
to cross the Isvel-crossing—Train dashing 
against the toxi at the level-crossing —Negl- 
gence of toxi driver—Qwner of vehicle not 
entitled to damages against the railways. 


The act of the gateman ata Railway level 
crossing closing the gates is a step teken 
by the railway after the warnings already 
given to the passengers on the road. It is 
not a warning, because by such an act the 
road-users are actually prevented from 
crossing. At level crossing where red-lights 
and sounding of gongs are proviced, they 
constitute the actual warnings to the public 
not to cross the track becavse of the ap- 
proaching ofthe train. The closing of the 
gates is an additional precz ution, an addi- 
tional preventive step, provided by the 
Railway Administration against the road- 
nsers who in spite of the red-lights ard 
the sounding of the gongs, may choose to 
enter the railway track. Red-light signals 
on the highways are given as a danger sig- 
nal not to proceed further. These signals 
are intended and also understood by the 
public at large as a warning not to pro- 
ceed further. Likewise, at railway level 
crossings also these lights and gongs are 
provided to warn and alert the pvblic 
sufficiently in advance not to proceed fur- 
ther. The closing of the gates is an addi- 
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tional precaution provided in section 1 3 
of the Railways Act and rules 227 to 235 
(under Chapter VIIL) coming under 
Part I (Rules for the gvidarce of railway 
servants) of the General Rules frameé un- 
der section 47 of the Railways Act, which 
came into force from the 15th May, 1930. 
Section 124 of the Indian Railways Act is 
a penal section provicing for the punish- 
ment of persons who, knowing or having 
reason to believe that an engine or train is 
approaching along the railway, Oper any 
gate set vp on either side of the reilway 
across a road or pass or attempt to Pass or 
drive or take or attempt to driveor take 
any animal, vehicle or other things across 
the railway . Thus,even if a persor knows or 
has reason to believe that on engine or train is 
approaching aleng the railway, he is prevented 
from crossing or attempting to cross the 
railway line. Therefore, mere knowledge 
or a reasonable belief about the appreach- 
ing of any train or engine is a sufficient 
warning to the public not to cross the 
level crossing. No other warning is ectually 
necessary. [Para. 10.] 


On facts, Held that the driver of the taxi 
in the instant case committed an act of 
trespass into the railway track and the 
accident was not caused due to any 
negligence on the part of the Railway 
Administration or its staff. But, on the 
other hand, it covld rot be averted inspite 
of the best efforts taken by the Railway 
Administration and so, the owner of the 
taxi had no cause of action against the 
Railwsy Administration. [Para. 18] 
Cases referred to:— 


Robert Addie and Scns (Collisries) Lid. v. 
Dumbreck, (1929) A.C. 358 ; Videen and 
another v. British Transport Commission, 
(1963) 2 Q.B. 650 ; Hillen and Pettigrew v. 
I.G.I. (Alkali) Lid., (1935) AIL E.R, 555: 
(1936)A.G. 65: Commissioner for Railways v. 
Francis Jehn Quinlain, (1964) A.C. 1054 
(P.C.) : (1964) 1 AIER. (P.C.) 897; 
Latham v. R. Johnson and Nephew Lid. 
(1913) 1 K.B. 398 : 29 T.L.R. 124 G A.; 
Southern Port and Cement Lid. v. Rodney 
John Cooper, (1974) 2 W.L.R. 152. 


Appeal against the decree of the Principal 
Judge, City Civil Court, Madras in Origi- 
nal Suit No 4908 of 1968. 

K. Ramaswami, for Appellant. 


P. J. Srisailam, for Respondent. 
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The Judgment cf the Court was delivered 
by 

Rainavel Pandian J. —The unsuccessful pla- 
intiff in O.S. No. 4908 of1968 on the file of 
the City Civil Court, Madras is the appel- 
lant herein. The appellant filed a suit 
for the recovery ofa sumof Rs. 25,720.34 
as damages in respect of an accident that 
occurred on 16th August, 1962 at about 7 
pm. The relevant facts that led to the 
action can be stated thus : The plaintiff 
is the real owner of a Baby taxi, Standard 
X, bearing Registration No. M.D.C. 9261 
of the model of 1956. Brtthe registration 
certificate stands in the name of his son 
V.K. Bhaktavatsalem. On 16th August, 
1962, the defendant Railway’s train Z., 
the Tirunelveli Express left Madras 
Egmore Railway Station at about 6-45 
p.m. and while proceeding to Tirunelveli, 
crashed against the said Baby taxi at the 
level crossing between Kodambakkam and 
Mambalam Railway Stations. The said 
level crossing was sitvated immediately 
north of Mambalam Railway Station and 
it is referred to as Doraiswami Iyer level 
crossing. Itisso called by this na me since 
Doraiswami Iyer Street in T’Nagar is 
just east of the said level crossing. The 
area to the west of this crossing is called 
old Mambalam. It is the case of the 
plaintiff that the driver of the taxi viz., 
P.W. 3 drove the vehicle across the level- 
crossing as the gates were open. While the 
rear portionof the taxi had not crossed the 
steam-line, the Tirunelveli Express, with- 
out any warning, came from Egmore side 
and dashed against the taxi. Asa result 
of this impact, the two passengers and the 
driver were injured and the taxi was 
severely damaged. According to the 
plaintiff, the accident was entirely due to 
the gross negligence of the defendant Rail- 
way Administration and their staff, for the 
reasons that there was no automatic signal 
system and no interlocking arrangement 
for closing the gates sufficiently early 
before the train was at sight. The Railway 
gate was wide open and there was no signal 
or any other alarm at or near the gate to 
put the driver on guard. It is thus al- 
leged that there was an open invitation as 
it were for the plaintiff’s car to pass throu- 
gh the level-crossing. The plaintiff has 
valued the damage to the vehicle at 
Rs. 7,720-34.and a sum of Rs. 18,000 is 
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claimed as the loss of income at the rate 
of Rs. 30 per day from 17th August, 1962 
to roth April, 1964. The said taxi was 
held up in the office of the Police Com- 
missioner in connection with an inquiry 
into this accident and the plainti# took 
delivery of the same only on 2nd 
September, 1963, since the plaintiff had 
been awaiting inspection by the officials 
of the defendant. 


a. The defendant railway,resisted the 
claim contending as follows: The plain- 
tif is not the registered owner of the 

vehicle. There is no question of negli- 
gence on the part of the defendant as alle- 

ged. The taxi driver (P.W. 3), in spite of 
necessary warnings, entered the level aros- 
sing in spite of the road danger signal exhi- 
bited at the gate and ignoring the conti- 
anors sounding of the gong and the shout- 
ing of the gateman who was trying to close 
the gate,warning of the approaching train. 
The level-crossing is manned level-cross- 
ing and on the approaching of a train from 
either direction, the warning lights are 
lit and the gongs sound warning the road- 
traffic about the impending close of the 
gates. In this case, P.W. 3 entered the 
level-crossing in spite of the warning. Itis 
futile for the plaintiff to contend that there 
was an open invitation ag it were for the 
taxi to pass through. ‘Thus, it is submitt- 
ed by the defendant that since the acci- 
dent was caused solely because of the rash- 
ness and negligence on the part of the dri- 
ver of the taxi, the defendant is not res- 
ponsible for the accident or for any alleg- 
ed damage, which the plaintiff claims to 
have suffered thereby. The plaintiff s 
claim of Rs. 7,720 towards the repair of 
the vehicle is also not admitted. Further 

the plaintiff is not entitled to claim any 
damages towards loss of income anc the 
suit is also barred by limitation. 

3. On the above pleadings, the follow- 
ing issues were set for trial : 

1. Is the suit not maintainable for the 
reasons stated in pzragraph 3 of the writ- 
ten statement ? 


2. Did the defendant observe all that was 
required of them to warn the traffic passing 
across the line at the time of the accident? 
3. Was the plaintiff’s driver rash and 
negligentin entering the level-crossing as 
claimed in paragrapho of the written 
statement? 


1) 


4. Ifissue 2 is found in the negative,what 
is the amount of damages due to the plain- 
tiff? 


Is the Union of India, in any event, 
liable for the tortious acts of its servants? 


6. Ts the suit barred by limitation ? 
7. To what relief is the plaintiff entitled? 


4. The plaiutiff examined four witnesses 
including himself and marked Exhibits 
A-1 to A-to. The defendant relied or the 
evidence of D.Ws. 1 to 3 and marked Exhi- 
bits B-1 to B-28. The learned Principal 
Judge of the Gity Civil Court, after elabo- 
rately discussing the evidence, has found 
on issue I that the suit is maintainable and 
on the main issues 2 and 3 that the acci- 
dent was not as a result of any negligence 
on the part of the Railway servants, but 
was entirely due to the rashness on the 
part of the taxi driver (P.W.3). On issue 
4 the learned trial Judge estimated the 
damages suffered by the plaintiff at Rs. 
5,800 (Rs. 4,000 for the damage to the 
vehicle and Rs. 1,800 towards the loss of 
income). Since issues 5 and 6 were not 
pressed by the defendant, no finding was 
given on those issues. Ultimately the trial 
Court dismissed the suit without costs. 
It is as against this dismissal of the svit, 
this appeal has been filed. 


5. Before going to a discussion of the rele- 
vant questions of law on the disputed facts 
of the case, the following undisputed facts 
may be summarised for a proper under- 
standing and appraisal of the evidence. 
The occurrence took place on 16th August, 
1962 at about 7 PM. ata level-crossing 
known as Doraiswami Iyer Street level- 
crossing (hereinafter referred to as the 
level-crossing) which ran across the res- 
pondent’s railway track at a point bet- 
ween Kodamlakkam and Mambalam 
Railway Stations. The particular level- 
crossing runs east to west,south to Kodam- 
bakkam and north to Mambalam, and 
on either side of the crossing there were 
gates made up of two leaves as on the date 
of occurrence, opening outwards, away 
from the track. The gate on the east 
gave access to Doraiswami Iyer Street 
in T.’Nagar as said earlier, and on the 
west of it lay West Mambalam, otherwise 
known as Old Mambalam. There were 
gongs and road-light signals facing out- 
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wards from the point of crossixg on either 
side. The gates were provided with pad- 
locks and it is the duty of the gonger res- 
ponsible for that section of tue Railway 
line toensure that the gatesare kept clos- 
ed and secsred except when actually in 
use. Itis the public crossing over the Line 
for carriages and foot-passengers. There 
are three railway lines running over the 
level-crossing as indicated i2 Exhibit B-5, 
viz., the main line on the eastern-most 
side, the down-line in the centre and the 
up-line on the western-most side, out of 
which the two lines on the western side 
viz., the up and dowa lines are used for the 
upand down electric trains and the eas- 
tern-most main line is used for the steam. 
engine trains. On the evening ir question, 
an electric train bearing No. 13¢ broke 
down at the Nungampakkam Railway 
Station, rendering one of the tracks of 
the electric trains non-commissioned. 
So, all the electric trains bound for the 
up and down journeys had to use only 
one line, which, as a result, necessitated 
the closing of the gates at the level cros- 
sing for a considerable length of time run- 
ning from 6-00 P. M. to 6-45 p.m. Only 
at 6-45 P.M. the ringing of the warning 
gong stopped and the road-light signal 
went off, indicating that the gates at the 
level-crossing would be opened for traffic. 
peasy D W. 2 and the other gate- 
man viz., Govindan (not examined since 
retired) opened the gates. As pointed 
out, since the gates were closed for 45 
minutes, a large number of vehicles had 
collected on either side of the level-cros- 
sing. As soon as the gates were opened, 
a trail of vehicles rushed through the 
crossing. It is the defendant’s case that 
within a few minutes of the opening of the 
gates the warning gong began to 
ring again and the red-lights were 
glown indicating, that some train was 
approaching, that the gates should be 
closed But the plaintif disputes 
this fact and contends that he did not 
hear any caution of the bells ringing or 
see any red-light at the gate warning not 
to proceed. About this controversy, we 
shall discuss later. 


6. The taxi concerned in the case had 
been stationed about 250 yards east of 
the level-crossing on that road on the 
T.’Nagar side. Two young boys (the 
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passengers in the taxi, who were injured 
but not examined) had engaged the taxi 
for being taken to old Mambalam from 
where some passengers had to be taken 
to the Madras Certral Station. P. W. 3 
was the taxi driver. After taking the 
two boys in the taxi, P. W. 3, the taxi 
driver, proceeded towards old Mamba- 
Jam and on seeing the gate at the level- 
crossing closed, joined the queve of vehi- 
cles already waiting on the eastern side 
to cross the level-crossing to go to old 
“‘Mambalam on the west. After the gates 
were opened, P. W. 3 followed the 
vehicles ahead of him and entered the 
level-crossing at which point of time the 
‘Tirunelveli Express came on the steam- 
line and struck the rear portion of the taxi 
as a result of which the taxi, with the 
driver (P. W. 3) and the two young boys, 
-was flung out on to the side of the main 
line, i.¢., between the main line and the 
down line as shown in Exhibit B-5. The 
train moved further and stopped. B 
the time the engine driver (D. W. 3 
could come up to the place of accident 
after bringing the train toa halt, the 
injured viz, P. W.3 and the two boys 
had been taken away from the place to 
the hospital. 


“7. Now, we shall refer to the other pieces 
of evidence adduced by both sides in 
the case. The appellant had examined, 
as we have already said, torr witnesses 
including himself. P. Ws. 1 and 2 speak 
only with reference to their ownership 
of tbe damaged vehicle. P.W. 4, working as 
a mechanicin Vasu Automobiles, speaks 
‘about the damage to the taxi and the 
approximate cost of repairs which, 
according to him, would exceed Rs. 7,000. 
So the evidence of these three witnesses is 
-not of any valve for the determination of 
the main issue as to how the accident 
had happened and as to who was really 
negligent. So, the entire case of the 
plaintiff, for the determination of the main 
issue, rests only on the evidence of P. W. 3. 
P. W. 3 says that he, having been engaged 
by the two young boys to gojto old 
Mambalam on the western side, procee- 
ded towards old Mambalam. He 
found the gate at the level crossing closed 
anda number of vehicles waiting. Within 
five minutes of his arrival at the gate, the 
gates were opened and the vehicles were 
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allowed to cross the level-crossing from 
either side. He drove his vehicle behind 
other vehicles towards west. When his 
vehicle was on the westera-most railway 
track, he heard people shouting ‘‘aredsri9. 
adh gi, US acy gi"” (‘train coming, 
train coming”). Within two or three se- 
conds of the hearing of the shouts, he heard 
a heavy noise of impact, which occurred 
on the rear wheel of bis vehicle on the 
eastern-most railway track viz., the main 
steamline. As the vehicle had been thrown, 
he became unconscious and he does not 
speak as to what happened afterwards. 
It is the evidence of P. W. 3 tovching 
the point atissue that the gate was not 
closed after it was opened and before 
the impact occurred and he did nat hear 
any caution bell ringing or see any red- 
light at the gate warning, not to proceed. 
Even during the chief-examination he 
has marked Exhibit B-11, the statement 
given by him to the railway authorities, 
admitted its correctness. 


§. Coming to the evidence of D. Ws. 1 
to 3, the evidence of D. W. rı the Station 
Master, is to the effect that there was no 
failvre in the electric system suggesting 
that warning signals were functioning 
properly at the points of the level-cros- 
sing, D. W. 2, the gateman at the wes- 
tern gate, speaks first of all about the 
general rule that when the train leaves 
the station the bells et the gate would 
ring and the red-lights facing the roads 
on either side would be burnt and on 
such warnings, the gatemen would close 
the gates on either side. Coming to the 
accident, he states that the gates were 
closed at 6 P. m. for passing trains, con- 
tinuously for 45 minutes and vehicles in 
large numbers had collected in Dorai- 
swami Iyer Road on the eastern side as 
well as the old Mambalam side. At 
about 6-45 P.M. there was clearance 
for opening the gates and so they opened 
the gates and allowed the vehicles to pass 
through. But, within a few minutes, 
bells began ringing and the red-lights were 
lit. Govindan (since retired as pointed 
out supra), who was working on the 
Doraiswamy Iyer Road side, and himself 
on the other side, closed one leaf of 
their respective gates. Govindan was 
attempting to close the other leaf of the 
eastern gate. But, before he could 
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so, the vehicle in question rushed into 
the track through the space at the other 
leaf of the eastern gate which was still 
open. In the meanwhile, the train on the 
steam-line was approaching. On seein 
the train approaching, himself 
Govindan cried out that the train was 
approaching. The witness would further 
swear that on seeing this he showed the 
signal to the driver of the train to stop ; 
brt the train could not be stopped. 
Within a few seconds, the train struck the 
vehicle. He asserts that the signals 
at the particular point began to function 
and speaks about the approach of the 
train and he is definite that on the parti- 
cular day the gongs were ringing and 
the danger lights glowing. D. W. 3 
was the exes of the Tirunelveli 
Express which got involved in the ac- 
cident. His evidence is that he left the 
Egmore Station at about 6-45 P. m. 
and after receiving the token at Kodam- 
bakkam (which means that the track was 
clear), proceeded further. He saw the 
green signal at Kodambakkam and the 
train was speeding up at the rate of 30 
milesper hour. Thenext haltofthe train 
was at Mambalam Station. While ap- 
proaching the level-crossing at which 
point the accident has occurred, he obser- 
ved a car crossing at the track. On seeing 
that, he applied the brakes. But, the 
said car d and cleared the track. 
But, another Baby taxi (suit taxi) fol- 
lowed the previous one and attempted 
to cross the track. But, before the train 
came to a halt as he had already applied 
the brakes, there was an impact between 
the engine and the rear of the taxi. But, 
he would add that he did not see any 
signal to stop the train and there was no 
other vehicle coming behind the suit 
taxi. After the impact, he got down 
from the engine ; but he could not find 
the taxi driver there ; probably, even 
before the arrival of the engine driver, 
the injured occupants of the car had 
been removed to the hospital. In cross- 
examination, it is brought out that the 
train passed Kodambakkam at 6-56 P. m. 
and that the running time between 
Kodambakkam and Mambalam stations 
isgto3 minutes. The search light of the 
engine was on. There is a curve in the 
track and so the gates of the level- 
crossing in question were visible only 
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when the engine was about go yards 
north of it and not 200 yards as suggested. 
When his attention was drawn to a parti- 
cular point as to whether the gates were 
closed or not, he would say that he was 
not able to see the gate leaves and so he 
could not say whether they were open 
or not. ‘On that day, one Mr. Mayers 
was working asthe first fireman in the 
engine and his duty was to keep an 
eye on the track. He applied the brakes 
while the train was 8 yards north of 
the gate and after impact the train 
moved for abort 100 yards and finally 
came to a halt. Even if the danger signal 
had been shown, he says that the train 
could not have been stopped before rea- 
ching the level-crossing. Speaking about 
his ability and experience, he would 
say that he has been an engine driver for 
the past 24 years and has received awards. 
for good service on three occasions. 


9. The main contention of the learned 
counsel appearing for the appellant is 
that as the gateman failed to close the 
gates and as the gates remained open 
it was only an invitation as it were to the 
taxi driver (P. W. 3) to cross the line and 
that was why the suit taxi, following the 
other vehicles, entered into the railway 
track, which resulted in the accident, and. 
therefore the accident was dve to the gross 
negligence of the defendant Administra~ 
tion and its staff. A faint argument was. 


-also further advanced, on the strength 


of the pleadings in the plaint, that at or 
about the time of the accident there no 
was signal or any other alarm at or near 
the gate to put the appellant-plaintiff on 
guard. Further, he would emphatically 
urge that even assuming that there were 
the red signal and the ringing of the gong, 
they were warnings only to alert the gate- 
men to close the gates and would not 
amount to warnings to the public not 
to cross the level-crossing, and therefore,, 
until the gates are closed, thereby pre- 
venting the traffic from entering into the 
track, one has got a right of entry. In 
other words, it is contended that keeping 
the gates open by itself is an invitation 
to the passengers to pass through and the 
liability of the Railway Administration: 
for any accident that may occur ubsist 
till the gates are closed. 
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10. Coming on to the, question_as to 
whether the gongs were ringing and 
the red-lights were lit, P. W. 3 is not as- 
sertive that the gongs did not ring or that 
the red-lights did notglow. But, he would 
simply say that he did not hear any cau- 
tion bell ringing or see any red-light at the 
gates warnimg not to proceed. In the 
chief-examination itself, as we bave al- 
ready mentioned in the course of the 
narration of the evidence, Exhibit B-11, 
the signed statement given by P. W. 3 
to the Sub~Inspector of Police, Egmore, 
on 2ist Avgust, 1962, is marked. ` There 
is no evidence whether there was any 
criminal case registe:ed in connection with 
this accident and whethe this statement 
has been :recorded during the course 
of the investigation. Anyway, without 
going into the question as to its admissi- 
bility in evidence, we fee] that though the 
appellant has relied on it to support his 
case, in fact the major portion of the 
statement goes against him. We shall 
discuss this statement later in detail while 
dealing with the first question. At this 
particular juncture, we may mention that 
this document is relied upon by the ap- 
pellant to show that even in Exbibit P-11, 
he has stated that he did not hear any bell- 
sound and did not see any red-light. 
As against the evidence of P. W. 3 it has 
been brought out in the cross-examination 
of D. W. 1 that there was no failure 
of electricity on the date of the accident. 
D. W. 2 is very emphatic in his evidence 
that within a few minutes after the gates 
weie opered at 6.45 P. M. the bells be- 
gan ringing and the red-lights were glow- 
ing, thereby indicating that the train 
was approaching. In spite of the 
warnings, the suit vehicle entered into the 
track. There is absolutely no cross- 
examinatior nor any suggestion that the 
bells did not ring and the red-light: did 
not glow. Exhibit B-7 the relevant sheets 
from the level-crossing register relating 
to the suit level-crossing and Exhibit 
B-8 the special report ot the Permanent- 
way Inspector regarding the working 
of the level-crossing show that the two 
warnings are working electrically and 
that they warn the users of the road about 
the approaching of the train. In the 
absence of any taugible evidence contro- 
verting this aspect, we hold that the gongs 
weie ringing and the red-lights at the gates 
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were glowing at the time of the accident. 
It is admitted that`electric red-lights are 
fixed on either side of the level-ciossing. 
It is also pertinent to note that the lights 
are facing the roads on either side. That 
itself isan indication that when the red- 
lights are on, the people are warned 
not to cross the level-crossing. In addi- 
tion to these 1ed-lights, the gongs also 
sound. By no stretch of imagination can 
it be said that this sounding of the gongs, 
which lasts for some time at the time of the 
closing of the gates, is intended merely 
te the gatemen. It is well-known that all 
foot-passengers and other trafficintending ` 
to cross the level-crossing get alterted by 
the red-lights and the sounding of the 
gorgs. It is absurd to say that P. W. 3 
the taxi driver, could igrore the red-lights 
and the ringing of the gongs, saying that 
they are only an indication to the gate- 
men to close the gates and not to alert 
the public. In this connection, another 
point may also be noted. The question 
is what is the warning to the passengers 
intending to cross the level-crossing ° 
The act of the gatemen closing the gates 
is a step taken by them after the warnings 
already given to the passengers on the 
road. When the gates are being closed, 
it cannot be said that it isa warning, be- 
cause by such an act the road-use1s are 
actually prevented from crossing. Thus, 
the position is that at level-crossings where’ 
the red-lights and the sounding of gongs 
are provided, they constitute the actual 
warnings to the p 1blic not to cross because 
of the approaching of the train. Then, 
the gatemen close the gates in orcer to 
physically prevent the roed-users from en- 
tering into the track. Thus, the closing 
of the gates is an additional precaution,' 
ar additional preventive step, provided 
by the Railway Administration against 
the road-users who in spite of the red-lights 
aud the sounding of tbe gongs, may choose 
to enter the railway track. In this con- 
nection, still another point can be noted. 
It is the primery and rudimentary prin 
ciple that red-light signals on the high- 
ways are given as a danger signal not to 
proceed further. These signals are in- 
tended and also understood by the public 
at large as a warning not to proceed 
further. Likewise, at railway level- 
crossings also these lights and gongs are 
provided to warn and alert the public 
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sufficiently in advance not to proceed 
further. T'he closing of the gates is an 
additional step taken by the railways 
as provided in section 13 of the Railways 
Act and rules 227 to 235 (under Chapter 
VITT) coming under Part I (Rules for 
the Guidance of Railway Servants of the 
General Rules framed under section 47 
of the Railways Act, which came into 
‘force from the 15th May, 1930. Section 
124 of the Indian Railways Actisa penal 
section providing for the punishment of 
persons who knowing or having reason 
to believe that an engine or train is ap- 
proaching along the railway open any 
¡gate set up On either side ot the railway 
iacross a road or pass or attempt to pass 
or drive or take or attempt to drive or 
take any animal, vehicle or other thing 
across the railway. Thus, even if 2 per- 
sor knows or has reason to believe that an 
engine or train is approaching along ihe 
railway he is prevented from crossing or 
attempting to cross the railway line. 
Therefore, mere knowledge or a rea- 
sonable belief about the approaching of 
any train or engine is a sv ficient warning 
to the public not to cross the level-crossing. 
No other warning is actually necessary. 
But in this case, we have got ample evi- 
dence to show that red-lights and gongs 
were fixed at the gates of the level-crossing 
as shown in the plan Exhibit B-5. We 
also find from the judgment of the lower 
Court that the learned counsel for the 
plaintiff did not contend that the afore- 
gaid warnings were not there. On the 
other hand there is evidence to show that 
in spite of the red-light (danger) signal 
sounding of the gongs, the attempt of the 
Gateman to close the gate and his actually 
closing one of the leaves as referred to 
above and the admitted loud shouting by 
the gateman that the train was coming, 
the taxi driver P. W. 3 had chosen to 
cross the level-crossing. The abovesaid 
warnings had no efect on him. We, 
therefore, hold that in this case the 
sounding of the gongs and the glowing 
of the danger signals at the gates facing 
the roads on either side are by them- 
selves sufficient warnings to the road- 
traffic not to cross the level-crossing and 
the closure of the gates was only an addi- 
tional precaution physically preventing 
any trespass by the road-users into the 
railway track, As regards level-crossings 
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where there are no such red-lights or gongs 
or any other additional warnings provided. 
Rule 229 of the General Rules of the Rail- 
ways framed under section 47 of the 
Act and the other rules and instructions 
issued under the Act should be referred. 
So far as this case is concerned, the argu- 
ment advanced by the learned counsel for 
the appellant on this aspect is not 
acceptable. 


11. Coming to the other question as to 
whether one of the leaves of the eastern 
gate was closed by the gateman and wue- 
ther he attempted to close the other one 
also, P. W. 3 would state that the gate 
was not closed after it was opened before 
the impact occurred. But, D. W.3 swears 
that they (gatemen) closed one of the 
leaves of the gates on either side and be- 
fore the gateman or the eastern side could 
close the other leaf, the suit tax: rushed 
in in spite of the waraings. {n Exhibit 
B-11, P. W. 3 himself has admitted that 
the gateman tried his best to close the 
gates, though in another place he would 
state that when he entered, both the gates 
were in an open condition. Whatever, it 
may be, he has categorically admitted that 
four or five minutes afte: the gate was 
opened, the gateman was shouting loudly 
about the coming of No, 119 Express (the 
Tirunelveli Express) and that the train 
was 250 yards away. His vehicle was 
jammed and correctly on the track and 
there was only a gap of 14 ft. between his 
taxi and the car which it followed. He 
turned to the left and got into a depres- 
sion and the dicky in the rear portion of the 
taxi was on the railway line, infringing 
the line, and so he was unable to move. 
He was continuously looking at the ap- 
proaching train. Meanwhile, the train 
came and hit at his taxi. In another place, 
he admits that the gateran was shouting 
loudly about the approaching of the train 
aud asking he traffic to clear away. 
Coming to his evidence in Covrt, he has 
stated : 


“ When my vehicle was on the eastern- 
most railway track, I heard people 
shouting “........ ” and within two 
or thiee seconds of that noise, I heard 
a heavy noise of impact.” 


Thus, it is very clear that P. W. 3 was 
warned by the gateman. The question 
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is, when. Two important points have to 
be noted in this connection. As we have 
already pointed out, he has stated in 
Exhibit B-11 ‘that the gateman tried his 
best to close the gate. From the way in 
which he has narrated the incident, it is 
clear that he refers only to the eastern 
gateman. If he had already crossed the 
gate and entered the tack and was pro- 
ceeding towards west, he could not have 
seen the eastern gateman closing the gate 
behind him. So, the only possibility is 
that before he entered the level-crossing, 
he should have already seen the gateman 
trying his best to close the gate. If the 
gateman had really tried to close the 
gate only after P. W. 3’s entrance into 
the track, he would not have mentioned 
the said fact in Exhibit B-11. Ex facie 
on a reading of the statement, one would 
be clearly impressed that the shouting and 
the attempt to close the gates by the gate- 
man were simultaneous and before P.W. 
3 actually entered into the railwey track. 
The prudent driver should have known 
that the gater:an was trying to close the 
gate only to prevent him from entering 
into the track since the train was coming. 
But, in spite of these warnings, he has 
merely n a riskin his anxiety to take 
the passeugers to the Central Station. 
So, we hold that in utter disregard of the 
warnings, the driver P. W.3 had entered 
into the level-crossing. 


12. The next qvestion, in our opinion, 
which arises for determination is about 
the capacity in which P. W. 3 drove his 
taxi over the level-crossing on the occasion 
of the accident. There are three cate- 
gories in which persons visiting premises, 
belonging to another may fall. They are 
(1) hy the invitation, express or implied 
of the occupier, (2) with the leave and 
licence of the occupier, and (3) as tres- 
passers. 


13. The meaning of the word “invitee” 
is given in the Shorter Oxford English 
Dictionary, [[Ird Edition, Volume 1, thus 
“ One who is invited.” 


The meaning of the word “ invite” is 
stated thus : 


“To ask (a person) graciously, kindly 
or courteously. (a) to come io (into 
etc.)a place or proceeding; 
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(b) todo something assumed to the 
agreeable ; 


(c) to request, 
(d) to try to attract or induce 
Of a thing: to present inducements to 


(a person) to do something or proceed 
to place or action ; 


(e) to tend to bring on, to attract phy- 
sically.” 


The meaning of the word“‘invite”’as given 
in Funk and Wangnall’s New Standard 
Dictionary of the English language, 
reads : 


“ (1) to ask to do some actor go to 
some place; request the presence or the 
action of, usually as a favour or 
courtesy ; (2) to draw by means of 
temptations or allurements ” 


Stroud’s Judicial Dictionary of Words 
ard Phrases, IVth Edition, Volume 3, at 
page 1423, gives the definition of “‘invi- 
tee” thus : 


“ An invitee means a person invited 
to the premises by the owner or occupier 
for purposes of business or of material 
interest.’ ” 


In view of our finding that the taxi driver 
(P. W. 3) entered into the level-crossing 
in spite of the warnings given by the gate- 
man, we hold that the taxi driver does not 
come under any of the definitions of the 
word ‘ invitee ” mentioned above. 


The next question is whethe: P. W. 3 was 
a licensee. Stroud’s Judicial Dictionary 
IVth Edition, Volume 3, at page 1539. 
defines the word “ licensee ” as follows : 


“A licensee is a person who has per- 
mission to do an act which without such 
permission would be unlawful.” 


It distir-guishes “ invitees ” stating that 
“invitees” are persons who enter upon pre- 
mises not as mere volunteers or licensees. 
or guests or servants or persons whose 
employment is such that danger may be 
considered as bargained for, but who go 
upon business which concerns the occupier 
and upon his invitation, express or im- 
plied, and further states that the leading 
distinction between an invitee and a 
licensee is that in the case of the former, 


r 
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the invitor and the invitee have a com- 
mon interest while in the latter the 
licensor and the licensee have none. 
While dealing with invitees and licensees, 


the House of Lords in Rebert Addie 
and Sons (Collieries) Lid. v. Dumbreck}, 
held that the highest duty exists 


towards those persons who fall into the 
first category (viz. invitees) and who 
are present by the invitation of the occv- 
pier. Towards such persons, the occupier 
has the duty of taking reasonable care 
that the premises are safe. In case of per- 
sons who are not there by invitation, but 
who are there by leave and licence, express 
or implied, the duty is much less strin- 
gent—the occupier has no duty to ensure 
that the premises are safe, but he is bound 
not to create a trap or to allow a conceal- 
ed danger to exist upon the said premises, 
which is not apparent to the visitor, but 
which is known o1 about to be known—to 
the occupier. Applying the above prin- 
ciples to this case, when the gates are 
opened and no warning is given, the 
public are permitted to cross the level- 
crossing, i.e., to pass through the land be- 
longing to the Railway within the level- 
crossing and to that extent they fall under 
the category of “licensees”? during such 
periods. But, the moment the public 
come to know or have reason to believe 
about the approach of any train or engine 
—whatever may be the source throvgh 
which they acquire such knowledge, for 
example, the ringing of the gongs or the 
burning of the red lights, the warning 
given by the gatemen etc.,—they are ex- 
pressly prohibited under section 124 of 
the Railways Act from crossing the level 
crossing. In such contingencies,they wovld 
fall uncer the category of trespassers. 
On the evidence adduced in this case, 
it cannot be said that P.W. 3 was either 
an irvitee or a licensee, because ag we 
have already pointed out, the driver P.W. 
3 of his own accord and risk entered into 
the level crossing in utter disregard of the 
warnings and without the consent and 
permission of the gatem:an. So, the duty 
of the occupier (Railway) to the invitee or 
licensee dces not at all arise in this cese. 


14. When P.W. 3 does not fall within the 
categories of “‘ invitee” and “ licensee ”’, 
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necessarily he has to fall under the third 
category “trespasser”. The Draft Indian 
Penal Code, by section 418, defined the 
word ‘ trespasser ” thus : ‘“‘ Whoever exer- 
cises any dominion over any property, 
not having a legal right independent of 
the consent of any other p to exercise 
such dominion, and not having the con- 
sent express 01 implied, of any party 
legally entitled to give a consent whi 

wovld authorise the exercise of such domi- 
nion, is said to trespass.” Halsbvry’s 
Laws of England IlIrd Edition Volume 
38 defines the word ‘trespass’ as follows : 


“ Trespass is a wrongful act done n 
disturbance of the possession of pro- 
perty of another, or against the person 
of another, against his will. To consti- 
tute a trespass the act must in general 
be unlawful at the time when it was com- 
mitted. 


Here in this case, P.W. 3’s act of entry into 
the railway track at the relevant time was 
unlawful as per section 124 of the Indian 
Railways Act. From the above discus- 
sion , there can be no doubt thet P.W. 3 
was a trespasser when he was on the track. 


15. Then, we have toexamine the duty 
of the occupier towards a trespasser. The 
Hovse of Lords, in Robert Addie and Sons v. 
Dumbreck’, has observed at page 365 thus? 


“ Towards a trespasser the occupier has 
no dutytotake reasonable care for his 
protection or even to protect him from 
concealed danger. The trespasser comes 
oa the premises at his own risk. An 
occupier is in such a case liable only 
whete the injury is due to come wilful 
act involving something more than the 
absence of reasonable care. There 
must be some act done with the deli- 
berate intention of doing harm to the 
trespasser,or at least some act done with 
reckless disregard of the presence of the 
trespasser. ” 


16. This principle has been followed in 
almost all the English cases. In Videan 
and anciher v. British Transport Commission® 
Lord Denning, M.R. has observed: 
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“The simple test of foreseeability is suffi- ' 


cient to explain all the reported cases on 
trespassers, though not all the state- 
ments contained in them. All the cit- 
cumstances must be taken irto account 
to see whether the consequence is with- 
in the risk created by the negligence ; 
but that principle applies only where 
the occupier or a contractor or any one 
else conducts activities on land and not 
where an occupier has done no work 
that of on land, for then his liability is 
an occupier and nothing else.” 


Lord Atkin in Hillen and Pettigrew v. 1.C-I: 
(Alkalt) Lid. observes : 


«I know of no duty toa trespasser owed 
by the occupier other than, when the 
trespasser is known to be present, to 
abstain from doing an act which, if 
done carelessly, must reasonably be 
contemplated as likely to injure him, 
and, of course, to abstain from doing 
acts which are intended to injure him.” 


In Commissioner for Railways v. Fransis 
John Quinlåin?, the respondent’s truck, 
which was loaded with building materials 
and which he was driving over the crossing 
was struck by a train and the respondent 
was injured. The respondent had not ob- 
tained the permission to use the crossing. 
Their Lordships while holding that he 
was a trespasser, approved of the rule of 
the English Common law stated by 
Hamilton, L.J. with maximum brevity 
in Latham v. R. Johnson and Nephew Ltd.’ 


“The owner of the property is under a 
duty not to injure the trespasser wilful- 
ly ; “not to do a wilful act in reckless 
disregard of ordinary humanity towards 
him ; but otherwise a man ‘ trespasses 
at his own risk.” 


Their Lordships felt that the above words 
Jaying down the content and limits of the 
duty owed by the occupier towards the 
trespasser did not admit of much qualifi- 
cation or invite the skill of the amplifier. 
Accordingly the appellant was held not 
liable to the respondentin damages. The 
above principle is well considered in a re- 


1. 1935 AU E.R. Rep, 555 at 559:1936 A.C. 
65 at 70. 
2. 1964 A.C. 1054 (P.C.) : (1964) 1 AUER. 
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cent decision of the Privy Council in 
Southern Portland Cement Lid. v. Rodney 
John Cooper’. It was held that since the 
duty of an occupier towards a trespasser 
was based not on the relationship forced 
upon him but on considerations of huma- 
nity the occvpier’s duty only arose if he 
had knowledge of or had created the 
danger on his land ; that no unreasonable 
burden was to be placed on an occupier 
and accordingly an occupier was entitled 
to consider all the disadvantages to him- 
self in taking action for the protection of 
trespassers and weigh them against the 
degree of likelihood of trespassers and the 
degree of hidden or unexpected danger to 
which trespassers might be exposed. But, 
since the trespasser 1 that case was a child 
aged 13 years and since the occupier-ap- 
pellant knew that children were likely to 
trespass on the land, of the likelihood of 
such children coming into contact with 
the danger on the land (electric cable on 
the sand-hill) their Lordships had to hold 
that the occvpier was liable. However, 
the principle laid down in Gemmissioner for 
Railways v. Francis John Quintain®, has been 
reiterated. 


17. Bearing the above-said principles in 
mind we have to consider from the evi- 
dence on record and on a panoramic view 
of all the circumstances of this case, the 
placewere the trespass occurred,the nature 
of the danger etc., whether the engine- 
driver D.W.3 didnot know ofand didnot 
have good reason to anticipate the pre- 
sence of the trespasser P.W. 3 on the rail- 
way trackat the time of accident. The 
evidence of D.W. 3 is that after gettirg 
geen signal at Kodambakkam he was 
Tenning the train at a speed of 30 miles 
per hour with the engine search-light on 
and because, of the curve in the track 
just 50 yards north of the gate, the gate 
in question was visible only wher the en- 
gine was atout 30 yards north of it and, 
not 200 yards as suggested by the learned 
counsel for the appellant. However the 
evidence of D.W.3, cannot be controvert- 
ed because he is the man who has sighted 
the taxi ata distance of 30 yards. More 
over, it is the evidence of P.W. 3 himself 
that when his vehicle was on the eastern: 
most railway track he heard people shout- 
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ing that the train was approaching and 
that the impact occurred within two or 
three seconds of that noise. So every- 
thing would have happened within two or 
three seconds. Even on this admission of 
P.W. 3 the version of the engine driver 
that he sighted the taxi at a distance of 30 
yards is acceptable and the train would 
have taken only two or three seconds to 
cover the said distance at the rate of 30 
miles per hour. It is the evidence of 
D.W. 3 that he applied the brakes im- 
mediately but he covld not stop the train 
on the spot, and in spite of the applica- 
tion of brakes the train moved on and 
stopped at a distance of 100 yards after 
the impact. Mr. K. Ramaswamiappearing 
for the appellant argued that there is an 
inconsistent version between the evidence 
of D.W. 2 end that of D.W. 3 rega ding 
the showing of the danger signal by the 
gateman to the in-coming train. This 
inconsistency is immaterial because D.W. 
3 would say that even if he had seen the 
danger ‘signal the train could not have 
been stopped before reaching the gate. 
When the driver did see the taxi on the 
track there was no sufficient time for him 
to pull up or to bring it at halt by apply- 
ing the brakes before the impact took 
place. He has stated in Exhibit P-i0 be- 
fore the Enqviry Committee that he whist- 
led before approaching the obstruction. 
Under these circumstances it cannot be 
said that the driver did not take any pre- 
caution against the possibility of the oc- 
currence. It stands to reason that in a 
moment of extreme peril and difficult 
position, when the danger is unforeseen 
and mostly unexpected, D.W. 3 cannot be 
expected to have a perfect presence of 
mind accurate judgment and promptitude. 
It is qvite clear from the evidence and the 
Manner in which the occurrence has 
taken place, that upto the last stage of the 
incident D.W. 3 had no reason to antici- 
pate the presence of the car on the track. 
- Moreover, by no stretch of imagination 
can it be said that there was a wilful or 
reckless disregard by the engine driver of 
the presence of the taxi driver P.W. 3 so 
as to constitute a breach of duty on the 
part of D.W. 3 or lack of humanity or any 
failure to perform any lawful duty om his 
part. Under these circumstances, the 
engine-driver also cannot be attributed 
with want of nerve or skill which would 
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amount to negligence. So, we hold that 
the ergine driver did not cause the im- 
pact either by his wilful negligence or reck- 
less carelessness towards the trespasser. 


18. From the foregoing discussions we 
hold that P.W. 3 committed the unlawful 
act of trespass into the railway track and 
the accident was not caused due to any 
negligerce on the part of the Railway; 
Administration or its staff; but, on thel 
other hand, it could, not be averted in 
spite of the best efforts taken by the Rail- 
way Administration. So, the plaintiff, as 
the owner of the taxi, has no cause of 
action against the Railway Administra- 
tion. 





1g. In the result, we confirm the decree 
and judgment of the Court below and dis- 
miss this appeal with costs.. The Court, 
fee, due on the appeal memorandum will 
be paid by the appellant. 


RS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrEsent:—P.R. Gokulakrishnan, F. 
Shanmughasundaram 


a. 


— 


Petitioner * 


Janagarajan Resp ndent. 


Civil Procedure Code (V of 1908), section 11-— 
Suit for declaration—Cultivating tenani— 
Declaration as such -—Plea of res judicata— 
Pricr suit dismissed as settled out of Court— 
Whether constitutes res judicata. 


There cannot be any res judicata where 
the former suit had been dismissed as sett- 
led out of Court. [Paras 6.] 


Cases referred to :— 


Subba Rao v. Fagannadha Ras, (1964) 2 
S.C.J. 518: (1964) 2 An. W.R. (S.Q) 
112: (1964) 2 M.LJ. (8.C.) 112: 
(1964) 2 S.GR. 310: AIR 1967 5.C. 
591; Subbathal v. Kitiammal, (1971) 1 
M L.). 293; Girjanand v. Bhagwan, A.1.R. 
1957 Pat. 101; Shedodan Singh v. Daryao 


* C.R.P. No. 1888 of 1974. 
11th February, 1975 
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Kunwar, (1966) 2 S.CJ. 768: (1966) 
3 §.C.R. goo: AIR. 1966 S.C. 1332. 


Petition under section 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court District Munsif, Udumal- 
pet dated 2gth March, 1974 and made in 
O.S. No. 294 of 1972. 


T. Rangaswami Iyengar, for Petitioner: 


5. Palaniswami, for Respondent. 
The Court delivered the following 


Jopoment.—The first defendant in O.S. 
No. 294 of 1972, on the file of the Court of 
the District Munsif of Udumalpet, is the 
petitioner herein. The suit has been filed 
fora declaration that the plaintiff is the 
cultivating tenant of the suit property and 
for the consequential relief of permanent 
injunction against the defendants in order 
to restrain them from in any way inter- 
fering with the peaceful ion and 
enjoyment of the suit ‘property by the 
plaintiff. Apart from various other con- 
tentions, the first defendant put forth the 
contention that the suit claim is barred 
by res judicata in view of the decision in 
O.S. No. 919 of 1970, on the file of the 
Court below, and as such the suit is not 
maintainable. The trial Court framed 
as many as six issues and took up for deci- 
sion, as a preliminary issue; issue No. 1, 
as to whether the suit is barred by res 
judicata. The trial Court, after elabora- 
tely discussing the facts of the case, gave 
the finding that the suit is not barred by 
res judicata. Aggrieved by the said deci- 
sion, the frst defendant has preferred the 
present civil revision petition. 


2. Itis clear from the facts of the case 
that the plaintiff had filed O.S. No. 919 
of 1970 to get himself declared as the 
cultivating tenant and for consequential 
relief. In that suit, a compromise was 
effected between the parties and the plain- 
tif? agreed to vacate the suit land within 
six months from the date of the compro- 
mise if the defendant paid him a sum of 
Rs. 5,000 towards cultivation expenses. 
Since the compromise did not come 
into effect due to the failure of the first 
defendant to pay the agreed amount, the 
plaintiff continued to be in possession and 
enjoyment of the suit property as tenant. 
In view of this, the first defendant raised 
the plea of res judicata. 
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3. From Exhibits B-2 and B-3 it is cleat 
that the suit O.S. No. 91g of 1970 was dis- 
missed as settled out of Court and that 
half of the court-fee paid on that plaint 
was refrvnded. Exhibit B-4 shows that 
consequent to such dismissal of the suit, 
the ad inéerim injunction granted in favour 
of the plaintiff was vacated on the date of 
the dismissal of the suit. No written 
statement had been filed by the defen- 
dant in O.S. No. 919 of 1970 either deny- 
ing or admitting the plea put forth by the 
plaintiff. It cannot therefore be said that 
the matter in issue in the present case was. 
directly and substantially in issue in the 
former svit. The Court below has correc- 
tlv observed that in view of the fact that ` 
the former suit was dismissed as settled 
out of Court on an alleged compromise 
between the parties it cannot be said that 
the Court had opportunity to apply its 
mind to an issue that could have been 
raised in that suit, even though it can be 
said that the parties had applied their 
mind to that matter between themselves. 


Thiru T. Rangaswami Ayyangar, 
the learned counsel appearing for the 
petitioner, submitted that the doctrine 
of estoppel by res judicata will apply to 
the facts of the present case. In support 
of his contention, he cited the decision in 
Subbathal v. Kittammal1 and Girjanand v. 
Bhagwan*. I have been taken through the 
judgments in those citations. The facts 
in those decisions are not similar to those 
in the present one. In the present case, 
no written statement was filed by the 
first defendant in O.S. No. grg of 1970, 
apart from the fact of that suit having 
been dismissed as settled out of Gourt. 
Such is not the case in the above two deci- 
sions. 


5. Thiru Palaniswami, the learned 
counsel appearing for the plairtiff-res- 
pondent cited the decision in Subba Rao v. 
Fagannadha Rae®, wherein it has been 
stated:— 


“A compromise decree is not a decision 
by the Court. Itis the acceptance by 
the Court of something to which the 





1. (1971) 1 M.LJ. 293. 

2. ALR. 1967 Pat. 101. 

3. (1964) 2 S.C.J. 518: (1964) 2 An.W.R. 
(S.G.) 112 : (1964) 2 MLL.J. (S.C.) 112 : (1964) 2 
S.C.R. 310: ALR. 1967 S.C. 591. 
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parties had agreed. A compromise 
decree merely sets the seal of the Court 
‘on the agreement of the parties. The 
Court does not decide anything. Nor 
an it be said that a decision of the 
Court was implicit in it. Only a deci- 
sion by the Court can be res judicata, 
whether statutory under section 11 of 
the Code of Civil Procedure, or con- 
‘structive as a matter of public policy 
on which the entire doctrine rests. 
Such a decree cannot strictly be regard- 
ded as decision on a matter which was 
heard and finally decided and cannot 
operate as res judicata. Such a decree 
might create an estoppel by condvct 
between the parties, but such an esto- 
ppel must be specifically pleaded”. 


It is submitted by Thiru Palaniswami 
that there is no such specific pleading of 
estoppel in the present case. 


6. The next case cited by Thiru Palani« 
swami is Shedodan Singh v. Daryaa Kunwar}, 
The Supreme Court held in that case:— 


‘Where the trial Court has decided 
two suits having common issues on the 
merits and there are two appeals there- 
from and one of them is dismissed on 
some preliminary ground, like limita- 
tion or defavlt in printing, with the 
result that the trial Court’s decision 
stands confirmed, the decision of the 
appeal Court will be res judicata and 
the appeal Court must be deemed to 
have and finally decided the 
matter. In sucha case the result of the 
decision of the appeal Court is to con- 
firm the decisionof the trial Court 
given on merits, andif that is so, the 
decision of the appeal Court will be 
res judicata”. 


As far as the present case is concerned, 
the matter was not finally heard or deci- 
ded in the prior suit on merits excepting 
that the Covrt dismissed that suit as 
settled out of Court even before the defen- 
dant filed the written statement. It is 

lear from the above two Supreme Court 
decision that there cannot be any res 
judicata if the former suit had been dis- 
missed as settled outofCourt. The Court 





1. (1966) 2 S.G.J. 768 : (1966) 3 S.C.R. 300: 
ALR. 1966 S.G. 1332. 
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below has correctly appreciated the facts 
and has held that the suit is not barred by 
res judicata. There is absolutely no ques- 
tion of jurisdiction involved in the civil 
revision petition for me to interfere with 
the decision arrived at by theCourt below. 


7. The civil revision petition is dismissed. 
No costs. 


SJ. Petition dismissed. 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—A. Varadarajan, 7. 





M.A. Rathinam Petitioner 
U. 
Thangammal --, Responden 


Tamil Nadu Agrisulturisis Relef Act (IV 
of 1938), section 20-—Execution of decree— 
Application for stay under sesiton 20 —Appli- 
cant whether agriculturist entitled to beneftis— 
Decided by the executing Court against the 
applicani—Revision—Scope of enquiry under 
Section 20. 


Section 20 of Act IV of 1938 does not say 
that execvtion must be stayed in all cases 
where it is represented that an applica- 
tion under se ction 19 of the Act would be 
filed. Therefore, when an application 
under section 20 is filed and it is opposed 
on the ground that the petitioner is not a 
person entitled to the benefits of the Act, 
that question has to be gone into and con- 
sidered before stay can be granted under 
thissection. There would be no question 
of any hardship in such a case, for, the 
parties are at liberty to adduce oral and 
documentary evidence with respect to 
their contentions and any finding regard- 
ing the question whether the petitioner is 
an agriculturist entitled to the benefits of 
the Act or not will be binding on both 
the parties and it cannot be stated that 
any hardship is caused to one perty or the 
other by an enquiry under section 20 of 
the Act. The lower Court was right in 
going into the question whether the 
petitioner was an agriculturist entitled to 
the benefits of the Act in the petition 
filed under section 20 (of the Act). 
[Para. 6.] 
Dee eS 
* C.R.P. No. 3428 of 1974. 
4th March, 1975. 
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Case referred to:— 


Dorairajan v. Mohammed Kuthooses, (1974) 
87 L.W. 877. 


Petition uncer section 115 of Act V of 1g08 
praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Udumalpet dated 6th September, 
1974 and made in E.A. No. 369 of 1974 in 
E.P. R. No. 60 of 1974in O.S. No. 231 of 


1970. 
S. Nainarsundaram, for Petitioner. 


S. Palaniswamy, for Respondent. 
The Court made the following 


OrpEr.—The petition is to revise the 
order of the learned Subordinate Judge, 
Udumalpet made in E.A.No. 360 of 1974 
which was filed under section 20 of the 
Tamil Nadu Agricultrists Relief Act, 
1938 for stay of the execution of the de- 
cree obtained by the respondent against 
the petitionerin O.S. No. 231 of 1970 on 
the file of the same Courtin E.P.R. No. 
60 of 1974. 


2. The petitioner alleged that after the 
decree had been obtained he paid Rs. 400 
on 22nd November, 1972 and that he isan 
agriculturist entitled to the benefits of 
Act IV of 1938 and to have the decree 
scaled down. He alleged that he would file 
a petition for the purpose of sealing down 
ofthe debt under section 19 of the Act and 
prayed that the execution petition should 
therefore be stayed under the provisions of 
section 20 of the Act. The respondent 
opposed the petition contending that the 
petitioner was assessed to profession tax 
and owns two houses and one shop and 
pays property tax to the extent of Rs.1,500 
t annem and is not an agricultvrist enti- 
tled to the benefits of the Act. The peti- 
tioner produced the kist recepits Exhibits 
A-1 and A-2 to show that he pays kist 
and owns agticultural lands. But, under 
section 3 proviso (¢) of the Tamil Nadu 
icyulturists Relief Act, 1938, the person 
shall not be deemed tobe an agriculturists, 
if he has, in all the four half years imme- 
diately preceding the 1st March, 1972, 
been assessed to property tax and house 
tax, provided that the aggregate annual 
rental value of such building and lands 
is not less than Rs. 1,200. Or the basis 
of the extract from the property tax 
demand register Exhibit B-1 the lower 


THE MADRAS LAW; JOURNAL REPORTS 


[1979 


Court found that the petitioner was pay- 
ing property tax on properties, the annual 
rental value of which exceeded Rs. 1,200 
and held that the petitioner is not an agri- 
culturist entitled to the benefits of the Act 
and therefore was not entitled to have the 
execution proceedings stayed under the 
provisions of section 20. 


32 Thelearned counsel for the petitioner 
raised two contentions, namely that the 
lower Court erred in finding that the 
annual rental value exceeds Rs. 1,200 
and that it also erred in going into the 
question whether the petitioner is an 
agriculturist entitled to the benefits of the 
Act in the petition filed under section 
20 of the Act for stay of his execution 
proceedings, while according to the lear- 
ned counsel that question should be con- 
sidered only in the enquiry under section 
1g of the Act for scaling down the debt. 


4. There is nothing to show that the 
annual rental valve arrived at in Exhibit 
B-1 is not the net annual rental value 
but the gross rentalvalue. That objec- 
tion also does not appear to have been 
taken before the lower Court. The 
learned judge has found from colvmns 5 
and 6 ot Exhibit B-1 that the annual 
rental value comes to more than Rs. 1,200. 
The petitioner himself appears to have 
contended in the counter statement filed 
in E.P.No. 60 of 1974 that the shop fetches 
arent of Rs. 300 per mensem and is worth 
Rs. 60,000 an that the upset price may be 
fixed at Rs. 75,000. Therefore, there can 
be no dovbt that the petitioner pays pro- 
perty tax om house properties whose 
annual rental valve exceeds Rs. 1,200 in 
the four half years. Therefore the peti- 
tion is not an agriculturist entitled to the 
benefits of the Act. 


6. The learned counsel for the petitioner 
invites my attention to the decision of 
Natarajan, J. in G.R.P.No. 2866 of 1973 
and in Deratrajan v. Mohammad Kuthoose+ 
where the learned judge has held that on 
the institution of an application vader 
section 20, the executing Court should 
immediately grant a stay of the execution 
of the decree and that it would be ano- 
malous to consider in that application 
whether the petitioner is entitled to the 


1. (1974) &7 L.W. 877. 
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benefits of the Act and that this question 
would arise for consideration only in the 
application for scaling down the debt 
which may be filed by the petitioner. 
With respect, I am unable to agree with 
the learned judge, for section 20 1eads 
thus : 


“Every Court executing a decree- 
passed against a person entitled to 
the benefits of this Act, shall, on appli- 
cation stay the proceedings until the 
Court which passed the decree has 
passed orders on an application made 
under section 19.” 


6. The section does not say that execu- 
tion must be stayed in all cases where it 
is represented that an application under 
section 1g of the Act would be filed. 
Therefore, in my opinion when an appli- 
cation under section 20 is filed and it is 
opposed on the ground that the petitioner 
is not a person entitled to the benefits of 
the Act, that question has to be gone into 
and considered before the stay can be 
granted under, this section. There 
would be no question of any hardship 
in such a case, for, the parties are at liberty 
to addvce oral and documentary evi- 
dence with respect to their contentions 
and any finding regarding the question 
whether the petitioner is an agriculturist 
entitled to the benefits of the Act or not 
will be binding on both the parties and 
it cannot be stated that any hardship is 
causec to one party or the other by an 
engviry under section 20 of the Act. 
Therefore. I hold that the Jower Count 
was right in going into the question 
jwhether the petitioner is an agriculturist 
entitled to the benefits of the Act in the 
petition filed under section 20. The 
finding of the Court below that he is not 
such a person is correct, having re- 
gard to Exhibit B-r. 


?. This petition is therefore dismissed 
with costs. 


S.J. Petition dismissed- 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—G. Ramanujam, 7. 


YV. Ramanathan Petitioner. * 
a. 

The Board of Revenue resented. 
by Commissioner of Land Revenue 


and Transport, Madras-5 and others 
Respondents. 


Madras Cinematograph Act (IZ of 1918) 
and Rules—No objecticn certificate for 
locating a permanent cinema subsisting— 
Fresh application during its pendency for locat- 
ing touring cinema in same site—Subsisting 
certificate surrendered afterwards—Respondent 
applying before thew—Determination of priority 
between the applications. 


When a person has obtained a no-objection 
certificate for locating, either a permanent 
cinema or a touring cinema in respect of 
the particular site, so long as that no- 
objection certificate is crrrent, he cannot 
make an application for the grant of a 
no-objection certificate is respect of the 
same site during the currency of the 
earlier no-objection certificate. Other- 
wise there will be two no-objection cer- 
tificates in respect of the same site at the 
same point of time. This is not contem- 
plated by the Cinematograph Act and 
the Rules. It is only when a no- 
objection certificate expires either by 
efflux of time or by surrender of the same 
to the concerned authority an applica- 
tion could ke filed for the grant ofa no- 
objectior certificate in respect of the same 
site. Further, having regard to the pur- 
poses for which the no-objection certi- 
ficate is obtained, while one no-objection 
certificate is current, it is not necessary 
nor is it possible to get another no- 
objection certificate for the same period 
in respect of the same site. 


[ Para. g.J 


Held on facis, in this case, admittedly, 
the no-objection certificate was surrend- 
ered only on 15th -Oatober, 1973. 
Therefore, though the application was 
filed by the petitioner on 15th September, 





* W.P. No. 4341 of 1974. 
4th March, 1975. 
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1973 the said application could be said 
to be validly filed and could be con- 
sidered only on or after 15th October, 
1973. In this view, the respondent’s ap- 
plication having admittedly been filed 
on 17th September, 1973, could be taken 
to be prior in point of time. 

(Para. g] 
Petition under Aiticle 226 of the Consti- 
tution of India, prayire that in the cir 
cumstances stated therein, and in the affi- 
davit filed therewith, the High Court 
will be pleased to issue a writ of certiorart 
calling for the records of the first Respon- 
dent relating to the proceedings in B.P. 
Rt. No. 5849 of 1974 (L) dated 2gth 
Movember, 1974 and quash the same. 


M. Veluswami and D. Anandan, for 


Petitioner. 


R. D. Indrasenan and N. Rajendra, for 
Respondent No. 3. 


3. Ramalingam, Assistant Government 
Pleader, for Respondents Nos. 1 and 2, 


The Court made the following 

ORDER. —The petitioner herein and 
the third respondent applied for a no- 
objection certificate for locating a touring 
cinema in the village of Vallalnathi, 
Periakulam Taluk. The  Petitioner’s 
application was filed on 15th September, 
1973 and the third respordent’s appli- 
cation, though dated 14th September, 
1973, is found to have heen preperly 
presented only on 17th September, 1973. 
The  petitioner’s application was in 
respect of S. No. 423/A while the third 
respondent’s ‘application was in respect 
of §. No. 417/3. 


2. The petitioner had obtained a no- 
objection certificate earlier for locating a 
permanent ciema in S.No. 423/1-A and 
the said certificate was current on 15th 
September, 1073, the date of the applica- 
tion for a no-objection certificate for 
establishirg a touring cinema. [1 is not 
in dispute that both S.No.423'1-A and 
417/3 were found suitable for locating 
tourirg cinemas. While the petitioner’s 
application was recommended by the 
Panchayat, the third :espondent’s appli- 
cation was recommended by police autho- 
rities. 

g. On the above facts, the second res- 
pondent, who is the authority empowered 

k 
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to grant no-objection certificates, con“ 
sidered that though the petitioner’s appli- 
cation was eatlier in point of time, the 
third respondent is to be given the no- 
objection certificate. In selecting the 
third respondent for the grant of no- 
objection certificate, the second respondent 
took the view that though the petitioner 
had earlier obtained no objection certifi- 
cate for locating a permanent cinema in 
the same place he had not taken any 
steps in that regard and that his applica- 
tion for locating the touring cinema on 
the same site can only be with a view to 
see that no one gets a no-objection certifi- 
cate for locating the touring cinema 
in the village in question. 


4. On an appeal by the petitioner, the 
Board of Revenue had affirmed the 
order of the Collector though on a slightly 
different ground. The Board of Revenue 
having found that the applications filed 
by the petitioner as well as the third 
respondent were equal in all other 
respects, proceeded to hold that the grant 
of a no-objection certificate to the peti- 
tioner will amount to creation of a 
monopoly to run the cinema in the village 
on the family of the petitioner, and, 
that, therefore, the no-objection certifi- 
cate has, rightly, been granted to the 
third respondent by the Collector. The 
decision of the Board of Revenue has 
been challenged in this Writ Petition. 


5. The learned counsel for the petitioner 
contends that the Board of Revenue 
has misdirected itself on certain matters 
and, but for such a misdirection,the grant 
ofa no-objection certificate would have 
been made in favour of the petitioner. 
The Board is said to have misdirected 
itself in stating that the petitioner’s 
family had been continuously renning the 
cinemas in the village and that in view 
of such a monopoly, the collections by 
way of entertainment tax,have gone down. 
It is pointed out by the learned counsel 
that the family of the petitioner has not 
been exhibiting touring cinemas in the 
village for a continuous period from 1962 
to 1974 as stated by the Collector which 
has been acted upon by the Board, that 
one Kandasami Mariam who is said to 
have conducted the touring cinema in 
the years 1966-67, was not a member of 


ti. 


the petitioner’s family, that one Mani 
who ran the touring cinema between the 
years 1971-74 1s only the petitioner’s 
brother-in-law and not a member of the 
family and that, therefore, the Board 
was not justified in taking the view that 
for a continuous period from 1962, the 
petitioner’s family was having a monopoly 
of running the touring cinema in the 
village. It is also pointed out that the 
reduction in the collections by way of the 
entertainment tax can be due to various 
circumstances and that the Board was not 
justified in attributing the alleged mono- 
poly as the cause for such a reduction in 
the entertainment tax. The learned 
counsel also pointed out that even before 
the Board, the petitioner, made a specific 

lea that he had become divided from 

is father and therefore, even if the 
petitioner’s father had a monopoly, that 
circumstance cannot be taken against 
him but the Board of Revenue has not 
given any finding on the question as to 
whether the petitioner is or is not a divid- 
ed member of the family. It is said that 
the petitioner's application, being earlier 
in point of time, the second respondent 
should have granted. the no-objection 
certificate to the petitioner, straightaway, 
without reference to the third respon- 
dent’s application. Reliance .is placed 
upon the judgment of this Court in Abdul 
Malick v. The Collector of Dharmajuri}. 


6. After a due consideration of the 
matter, I am of the view that the 
petitioner is not right in his conten- 
tion that the ‘order of the Bosi 
of Revenue is vitiated for the reason 
that it did not give any finding on the 
question of partition which has been 
set up by the petitioner. Whether the 
titioner has become divided from 
is father or not, the Board of Revenue 
is entitled to take into account the circum- 
stances that the petitioner’s father, ori- 
ginally, and thereafter, his brother and 
lastly, his brother-in-law had run the 
touring cinema in the same village and 
with a view to see that no monopoly 
exists in the running of touring cinemas 
in the village, it can consider any other 
applicant, for the grant of a no-objection 
certificate, who is otherwise suitable. 


1. (1968) 1 M.LJ. 9. 
MLJ—47 
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If both the applicants were to be con- 
sidered simultaneously for the grant of 
the certificate, the question is whether 
the petitioner’s family had the monopoly 
of running the touring cinemas in the 
village. For considering this general 
question, it is not necessary to consider 
the relationship of. the persons in the 
family in any detailed manner. In this 
case, both the Collector as well as the 
Board of Revenue felt that the petitioner's 
family having had a monopoly of running 
the touring cinema in the village all these 
years, it is not in the interests of the public 
to grant the no-objection certificate to the 
petitioner. 


7. Now, coming to the question as to 
whether the applications of the petitioner 
as well as the third 1espondent should be 
disposed of on the basis of priority -of 
applications, as has been held in Abdul 
Malick v. The Cellector of Dharmapuri*, the 
petitioner has claimed that his applica- 
tion was prior in point of time. Ac- 
cording to him, his application was filed 
on 15th September, 1973, and the 
third respondent’s application was pro- 
perly filed on 17th September, 1973. 
Both the Collector as well as the Board of 
Revenue have proceeded on the basis 
that the petitioner’s application was prior 
in point of time. Taking advantage of 
the observations made by them,’ the 
learned counsel for the petitioner claims 
that, by virtue of the above decision, the 
petitioner’s application :nould have been, 
automatically, granted. But, the one 
crucial circumstance which has been 
touched by the Collector in his order tut 
not considered by’ him has ‘been over- 
Icoked by the Board of Revenue and that 
is this: The validity of the no-objection 
certificate granted to the petitioner in 
respect of the same’ site S. No. 429/1A 
was valid till 17th March, 1974. ‘There- 
fore, on 15th September, 1973 the date 
of the petitioner’s application for the 
grant of a no-objection certificate for 
locating a touring cinema for the site 
S.No.423/1A the earlier no-objection 
certificate for that site was current. The 
petitioner surrendered the no-objection 
certificate for locating permanent cinema, 
in respect of the same site only on 15th. 
1. (1968) 1 M.L.J. 9. 
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October, 1973, before the Collector. 
This is, presumably, for thé reason that 
an objection was taken that an earlier 
no-objection certificate in respect of the 
same site was subsisting. The question is 
whether, the peitioner’s application could 
be said td have been validly made on 
15th September, 1973. f 


8. According to the learned counsel for 
the third respondent, the petitioner’s 
application should be taken to have been 
validly made only'on 15th October, 1973 
when the no-objection certificate for a 
permanent cinema in the same site was 
surrendered by the petitioner and that 
this obvious position has been overlooked 
both by the. Collector and the Board of 
Revenue. If the petiticner’s application 
is taken to have been validly filed only 
on 15th October, 1973, then the third 
respondent’s application, which was 
validly presented on 17th September, 
1973 should be taken to be prior in point 
of time. ‘But the learned counsel for the 
petitioner submits that the subsistence 
of a no-objection certificate in respect of 
the same site is not a bar for filing an 
application for a fresh no-objection certi- 
ficate for the same site, and that the 
Cinematograph Act aud the Rules 
framed thereunder, do not prevent a 
person who has got a no-cbjection certi- 
ficate for a site, to apply, again, for 
another no-objection certificate with re- 
ference to the same site. Iam not in- 
clined to agree with the learned counsel 
for the petitioner in this regard. 


g. When a person has obtained a ho~ 
objection certificate for locating, either 
a permanent cinema or a touring cinema, 
in respect of the particular site, so long 
as that no-objection certificate is current, 
he cannot make an application for the 
grant of a no-objectior certificate in res- 
pect of the same site during the currency 
the earlier uo-objection certificate. As 
otherwise, it will lead to this sitvation. 
There will be two no-objection certificates 
in respect of the same site at the same 
point of time. This is not, ‘obviously, 
contemplated by the Act and the Ru'es. 
It is only when a no-objection certificate 
expires either by efflux of time o1 by sur- 

nder of the same to the concerned 
authority, an application could be filed 
for the grant of a no-objection certificate 
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in respect of the same site. Further, 
having regard’to the purposes for whic 

the no-objection certificate is obtained, 
while onè no-objection certificate is cur 

rent,‘ it is not ‘necessary hor is‘it possible 
to get anothe: no-objection certificate for 
the same ‘period in respect of the same site. 
In this'case, admittedly, the ra-objection. 
certificate was surrendered only on 15th 
October, 1973. ‘Therefore, though the 
application was filéd by the petitioner 
on 15th Septembe1, 1973 the said 'applica 

tion could be said to be validly filed and 
could be considered only on or after 15th 
October, 1073. In this view, the third 
respondent’s application having, admit- 
tedly, been filed on 17th September, 1973 
has to be taken to be prior in point of 
time. The learred counsel for the peti- 
tioner contends that both the authorities 
below having proceeded on the basis that 
the petitioner’s application was validly 
filed on 15th September’ 1973, it is not 
open to the third respondent to contend 
now before this Court that the petitioner’s 
application should be taken ta have been 
filed on 15th October, 1973, ‘the date 
on which the earlier no-objection certifi- 
cate was surrendered. However, having 
regard to the ‘materials that are found 
in the orders of the Collector, a proper 
inference has not been drawn from those 
facts either by the Collector or by the 
Board of Revenue. Having regard to the 
admitted fact that the petiticner surren- 
dered the earlier no-objection certificate 
only on 15th October, 1973 in respect of 
the same site, this Court cannot accept 
the view taken by the authorities below 
that the petitioner’s application is earlier 
in'point of time. In my view, the attack 
made against the ultimate order of the 
Board of Revenue upholding the ‘grant 
in favour of the 3rd respondent cannot 
be’ sustained. This writ petition is, 
therefoie, dismissed. There will be 
no order as to costs. 


RS. Petition dismissed. 
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IN THE HIGH COURT OF JUDIGA- 
TURE AT MADRAS. 
PRESENT :—G. Ramanujam, F. 


T.P. Chandra 


Petitioner" 
v. 


The Presiding Officer, Labour Court, 
Madras and another .. Respondents. 


Tamil Nadu Shops and Establishments Act 
ee of 1947), sections 51, 2 (12), 
industrial Disputes Act (XIV of 1947), s66- 
tions 33-C (2), 2 (8)—Decision of. Cemmis- 
sioner of Labour under Shops Act—Not con- 
elusive for purpose of other statutes— Person 
empliyed’—Similarity in provisions in two 
Statutes —Decision under one statute not con- 
clusive with reference tc other statute—Desig- 
natim as Regional  Superintendent—Not 
conclusive as to whether in managerial ar 
administrative capacity. i =e 


Though section 51 of the, (Shops) Act 
(XXXVI of 1947) specifically provides 
that any decision rendered by the Gom- 
missioner of Labour under that section 
shall be final and shall not be liable to 
be questioned in any Court of law, it is 
not possible to say that the Presiding 
Officer, Labour Court, acting under sec- 
tion 33-C (2) of the Industrial Dispvtes 
Act, was bound by sucha decision. The 
finality given to the orders passed by the 
Commissioner of Labour under section 51 
of Act XXXVI of 1947 can, only be 
for.the purpose of that Act and not for 
the purposes Of all other statutes. ; 
bi i ' [Para. 7.) 
The definition of “person employed” in 
section 2 (12) of the Shops Act is more or 
less similar to the definition in section 2 
(s) of the Industrial Disputes Act; ` and 
the definition in section 2 (s) of ` “person 
employed” read with section 4 (1) 
excludes persons employed ina position 
of management. But the similarity in 
the provisions of the two different statutes 
will not make the decision under one 
statute conclusive with reference’ to the 
other statute. [Para. 7]. 


ul 9 


è W.Ps. Nos: 49, 5591, 5593, 5594 and 
5595 of 1973, "3rd April, 1975, 
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The fact that the petitioner was desig- 
nated as the Regional Superintendent 
could not be taken to be conclusive on 
the question as to whether he was emplo- 
yed mainly in a managerial or adminis- 
trative capacity. [Para. 10.] 


Cases referred to:— 


T.P. Chandrav. Commissioner for Workmen's 
Compensation, (1958) 1 L.L.J. 55: (1057) 
2 M.L.j. , 352: 70 L.W. 691: (1957) 
M.L.J. (Crl.) 532: A.L.R. 1957 Mad. 668: 
Salem Sri,Ramaswami Bank v. Cammissianer 
Sor Workmen’s Compensation, oe 2 L.LJ. 
40; Prem Sogar v. 9.V.Q.C., EA 1L.LJ. 
47 : (1964) 5 S.C.R. 1030: A.LR. 1965 
8.C.111 3 C.G.G. Panickerv. T.M. Eapen, 

1975) 1: L.L.J. 126: (1975) Lab I.C. 972 ; 

cwn Municipal Council v. Mirzabhai, 
(1968) 1 L.L.J. 785. 4 
Petitions under Article 226 of the Consti- 
tution of India, praying that in. the 
circumstances stated therein, and in the 
affidavits filed therewith, the High Court 
will be pleased to issue writs of certiorari 
calling for ‘the records pertaining to 
C. P. Nos. 590/70, 1021/70, 343171, 451/ 
71, 777/70 dated roth February, 1972 
respectively on the file of the 1st respon- 
dent in all the petitions and quash the 
said orders. i 


G. Venkoteraman, for Petitioner. 
A. N. Rajagopalan, for Respondent. 
The Court made the following 


ORrDER.—The petitioner was employed 
as the Regiònal Superintendent by an 
order, of appointment dated 5th July, 
1962 of the second respondent company, 
hereinafter referred to as the Manage- 
mert. His selary at the time of the 
appointment was Rs. 400 per month 
and on his work being found to be satis- 
factory, the salary was raised subsequen- 
tly.to Rs. 450. In or about 1965, the 
management made certain allegations of 
inefficiency against the petitioner and 
sent its officers ta check the working of 
the office at Madras, and after receipt of 
the report from them, it terminated the 

titioner’s service with effect from, Ist 
December, 1065 without holding any 
sort of enquiry. 


2. As against the order of termination, 
the petitioner filed an appeal under sec. 
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tlon’ 41 of the Tamil Nadu Shops and 
Establishments Act, 1947 hereafter 
referred to as the Shops Act, to the 
Additional Commissioner for Workmen’s 
Compensation. In the said appeal the 
management raised a preliminary objec- 
tion to the maintainability of the appeal, 
firstly invoking section 4 (1) (a) of the Act 
alleging that the petitioner is a person 
employed in the position of management 
and secondly, invoking section 4 (1) (b) 
of the Act alleging that the petitioner’s 
work involved travelling and canvassing. 
The management in fact filed two succes- 
sive applications under section 51 of the 
said Act before the Commissioner of 
Labour for his decision as to whether the 
petitioner is a person employed in the 
position of management oras canvasser. 
The Commissioner of Labour held by his 
orders: dated gth December, 1966 and 
22rd April, 1969 that the petitioner was 
not a person employed in the position of 
the management or asa canvasser. After 
the said decisions of the Commissioner 
of Labour under section 51 of the Act, the 
Additional Commissioner for Work- 
men’s Compensation before whom che 
appeal against the order of petitioner’s 
termination of services was pending rejec- 
ted the preliminary objection and held 
on the materials placed before him that 
the termination of services of the peti- 
tioner by the management was not for 
reasonable cause and that, in any event, 
the termiration of services of the petitio- 
ner having been made without due en- 
quiry on the charges levelled against him 
it is.void. He, therefore, by his order 
dated 11th November, 1969, set aside the 
order oftermination passed by the mana- 
gement. 


3. Consequent on the aforesaid order of 
the Additional Commissioner for Work- 
men’s Compensation setting aside the 
order of termination, the petitioner filed 
the following five claim petitions before 
the first respondent under section 33-C 
(2) of the Industrial Disputes Act, with 
reference to the various periods, for com- 
putation of the monetary benefits which 
he is entitled to. i 


1. G. P. No. 800 of 1970. 


Back wages from 11th 
December, 1965 to 25th 
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March, 1970 at the rate Rs. P. 

of Rs. 450 per month 23,175 CO 

Bonus from 1962 3,550 00 

` 26,725 CO 

2. G. P. No. 777 of 1070. 

Wages from 26th March, 

1970 to 25th May, 1970 

at the rate of Rs. 450 per 

mensem goo 00 

goo 00 

3. G. P. No. 1021 of 1970. 
Wages from 26th May, 

1970 to 25th July, 1970 

at the rate of Rs. 450 

per mensem goo 00 
4. CQ. P. No. 343 of 1971. 
Wages from 26th July, 

1970 to 25th June, 1971 

at the rate of Rs. 450 

per mensem 
f > 5400 00 
5. G. P. No. 451 of 1971. 
Wages from 26th June, 

1971 to 25th September, 

1971 at the rate of Rs. 450 

per mehsem ae ; 

1,350 00 


From a perusal of the reliefs claimed in 
the various. claim . petitions set out 
above, it will be seen that the petitioner 
has claimed wages from 11th December, 
1965 to 25th September, 1971 at the rate 
of Rs. 450 per month and bonus of 
Rs. 3,550 for the year 1962. 


4. The petitioner’s case before the first 
respondent was that the legal effect of 
the order of the Additional Commissioner 
for ' Workmen’s Compensation is that he 
continues to be in service and therefore 
he is entitled to wages for the period of 
his non-employment as also the bonus 
declared for the year 1962 while he was 
in ‘service. The managemert resisted 
the petitioner’s claims on the ground that 
in 1967 they had closed their Madras 
Office and, therefore, the relationship of 
Master and Servant did not exist between 
the management and the petitioner, and 
that, in any event, the petitioner cannot 
claim any relief hefore the first respondent 


IT) CHANDRA v. PRESIDING OFFIOER, LABOUR COURT (Ramanujam, 7.) 


under section 33-C (2) as he was not a 
workman as defined in section 2 (s) of the 
Industrial Disputes Act. : 


5. The first respondent, Labovr Court, 
had held that the petitioner is not a 
workman as defined in section 2 (s) of 
the Industrial Disputes Act and, therefore, 
he is not entitled to maintain the peti- 
tions. The first respondent also held that 
itis not open to the petitioner ta file 
successive applications under section 33-C 
(2) in view of the decision of Sadasivam, 
J., in W. P. No. 2097 of 1966. In that 
view the. first respondent dismissed the 
application. In these writ petitions the 
petitioner questions the said decision of 
the first respondent. 


6. According to the petitioner, the 
decision of the Commissioner of Labour 
rendered under section 51 of the Shops 
Act holding that the petitioner has not 
been employed in a managerial capa- 
city is final and conclusive and cannot be 
qvestioned in any Court of law, that the 
same should have been accepted by the 
first respondent, that even otherwise, 
the evidence adduced before the first res 
ponaent clearly established that the peti- 
tioner was not employed in a manz gerial 
capacity as alleged by the Management 
and that, therefore, the first respondent’s 
finding that the petitioner was empora 
in a managerial capacity cannot legally 
be sustained. It is also the petitioner’s 
case that the view of the Labour Couit 
that successive applications cannot be 
filed under section 33-C (2) is quite un- 
tenakle and it is opposed to the object 
and policy behind the said section which 
is intended to give summary relief with- 
out the necessity for the workman to resort 
to the ordinary Courts of law. 


7. ‘Though section 51 cf the Act speci- 
fically provides that any decision ren- 
dered Ly the Commissioner of Labour 
under that section shall be final and shall 
not be liable to be questioned in any 
Court of law, it is not possible to say that 
the first respondent, acting under section 
33-C. (2) ot ‘the Industrial Disprvtcs Act, 
was bound by the said decision. The 
finality given to the orders passed by the 
Commissioner of Labour under section 
51 cau Only be for the purpose of thet Act 
and not for the purpose of all othe; sta- 
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tutes. The decision of the Commissioner 
of Lakovr related to the interpretation 
of section 4 ,1) read with section 2 (12) 
of the Shops Act. But the question which 
the first respondent has to decide was as 
to whether the petitioner is a workman 
as defined in section 2 (s) of the Industrial 
Disputes Act so as to enable him to 
file an application rnder section 33-C(2). 
It is true that the definition of “person 
employed” in section 2 (12) of the Shop 

Act is more or less similar to the definition 
in section 2 (s) of the Indvstrial Dispute 

Act and that the definition in section 
2 (s) of “ person employed” read with 
section 4 (1) excludes persons employe 

in a position of management. But the 
similarity in the provisions of two diffe- 
rent statutes will not make the decision 
under one statvte conclrsive with re- 
ference to the other statute. The mai 

question that has to be considered Ly the 


‘first respondent in the cleim petitions 


was whether the petitioner was a work- 
man as defined in section 2 (s) of the 
Andustrial Dispvtes Act so as to enable 
him to file an application under section 
33-C (2). Therefore the petitioner must 
setisfy the definition of section 2 (s) and 
it is not sufficient for him to say that he 
was held te be a person not ina mana- 
gerial or svpervisory cepacity m an 
earlier proceeding against the same 
management vnder “he Shops Act. 


8. ‘the further question is whether the 
‘order of the first respondent thz t the peti- 
tioner was rot a workman as defined in 
section 2 (s) could be sustained cn the 
materizls on record. Section 2 (s) de- 
fines a workmzn as a person employed 
in apy indrstry to do ¿ny skilled or un- 
skilled manual, supervisory, technical 
or clerical work for hire or rew ard, but 
does not inclvde any svch person who is 
employed mainly in managerial or ad- 
ministrative capacity or who receives 
wages exceeding Rs. 500 per mensem 
either in a’ supervisory or mane gerial 
Capacity. Admittedly the petitioner was 
receiving only a sum of Rs. 450 as his 
salary, and, therefore, the question whe- 
ther he was employed in a supervisory or 
managerial capacity on a salary of over 
Rs. 5¢c¢ a month, does not arise. Jt has 
only to be seen whether the petitioner 
was employed mamly ina manageria] 
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or administrative capzcity as,set out 


in section 2 (s) (3). i. 3 


9. The first responcent has proceeded 
on the basis that’ the management adver- 
tised for the post cf a Regional Srpcrin- 
tendent to take charge of its Madras 
Office, that the petitioner in his applica- 
tion for appointment had stated that he 
possessed 25 years of experience in sales, 
‘propaganda, ‘sales orgzrisation ‘and as 
administrative branch manzger in’ re- 
puted firms, and that the petitioner was 
appointed as Regiénal Superintendent 
‘at Madras to look after the Madras Office. 
It fornd that the petitioner had called 
for applications to the' post of en attencer 
ard had forwarded the same to the 
management al Bombay’ who had” ùl- 
timately ‘made the appointment, that the 
petitioner called for explanations for cer- 
tain misccnduct from ore of the employees, 
and that the petitioner had usvally sigred 
as Regional Superintendent. All these 
facts’ were taken to show that the peti- 
tioner was z ppointed only in a’managcrial 
capacity as a Brarich Manager at Madras 
' and that the petitioner was'jn complete 
charge of the'condvct cf the business in 
the Madras Office. ‘On’ thesd facts the 
first respondent has held that the. peti- 
tione: was employed mainly in a mana- 
gerial or administrative capacity and, 
therefore, he is not entitled to file an 
application under section’ 33-Ci' (2) as 'a 
workman. 


Te x 
10. The first respondent also referred 
to the judgment ‘of this Court in T. P. 
Chandra `v. Commissioner for Workmen's 
Compensation, whercin the petitioner was 
found to have been employed in manage- 
rial capacity by arother company, M/s. 
Kemp and Co. Lid., and said as to how after 
tke said judgment the petitioner could 
claim that he was not employed ina 
managerial capacity. It is trve in the 
said decision a Division Bench of this 
Court held, after considering the nature 
of work entrusted to by that manage- 
‘ment and rendered by the petitioner that 
the petitioner wes employed in a position 
of management ‘within the meaning, of 
section '4 (1) (c) of the Shops Act. ` But 





1. (1958) 1 L-L.J. 55 : (1987) 2 M.L.J. 352 : 
70 L.W. 691 : (1957) M.L.J. (Cr) 532; A.LR. 
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that decision bas no _ relevance 
to the question as to whether the petitio- 
ner’s employment under .the present 
Management was in a managerial or ad- 
ministrative capacity, though the tests 
laia down in that decision for deciding a 
question of this kind may be useful. There- 
fore, the first respondent is not right in re- 
lying on the said decision as conclusive on 
the question as-to whether the petitioner’s 
employment under the ‘present manage- 
ment was mainly in a managerial or ad 
ministrative capacity: In the said deci- 
sion it has been held that the designation 
given to an employee may not be decisive 
and that it is only the nature of the duties 
performed by him that is material and 
decisive. 
11. The reasons given in the said case for 
holding the petitioner to be a person em- 
loyed in a position of management with- 
in the meaning of section 4 (1) (a) of the 
Shops Act are these : The petitione: waa 
acting in general management and con- 
trol of the employer’s establishment in 
Madras. was in ‘charge’ of the 
correspondence of the Madras ‘branch, 
supervised the work, of the clerks 
employed therein, ‘operated the bank 
accornt made payments to and entered 
ito contracts ' with ‘ third parties on 
behalf of the employer and generally 
represented the company in all its 
dealings at Madras and he also appOin- 
ted some of thé staff members and granted 
leave to them. His name was not entered 
in the register of employees maintained 
under the Shops Act. He never signed the 
register of employees. His name ‘was 
not fornd in’the muster rolls where the 
names of all'the other employees had been 
noted. ~ i 
12. The question is what are the factors 
in this case from which one could infer 
that the petitioner, was employed in main- 
ly a maragerial or administrative capa- 
city. Though the management has gene- 
rally stated tbat the petitioner was in ad- 
ministrative charge of the Madras branch,,, 
and that there was no superior to him, the 
facts proved do not establish the same. The 
order of appointment dated 5th July, 
1962 shows that the, petitioner had no 
ower to operate a bank account, that he 
had no power to appoint staff nor fix their 
salaries,that the selary of the staff was to he 
disbursed by the petitioner only at the ad- 
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vise of the Bombay office, thåt the peti- 
tioner'had no power to sign contracts on 
behalf of the company, that if any order 
is procured by the petitioner it has to be’ 
accepted by the Bombay office,” that he 
had no power to make any commitnient 
on behalf of the management, :that” the 
petitioner had,no power to grant leave to 
the staff and that even if disciplinary ‘c~ 
tion is taken against the staff it should be 
confirmed by the Bombay Offi¢e.' The 
first respondent took the view that even 
though the petitioner had no initiative to 
do things as he’ likes, lit, ‘having’ beer 
nawed ‘as the ‘Regional Superintendent, 
should be taken to have been employed 
mainly in a managerial or administrative 
capacity and that the fact that he obeyed 
the directions issued by the head office and 
had no authority te incur any expendi- 
ture not sanctioned by the head office will 
not make him nonetheless a person in the 
position of management. As already stat- 
ed, the fact that the petitioner was desig- 
nated as the Regional Superintendent, 
could not he taken to be conclusive on the 
question as to whether he .was empleyed 
mainly in a managerial or administrative 


capacity. f a 


13. It has been held by this Court in 
Salem Sri Ramaswami Bank v. Commissioner 
Jor Workmen's Compensetion? : 


. -“‘ Whether a person is employed -in'a 

_ position of management is.a question of 
fact which has to be decided with re- 
ference to the circumstances of the, parti- 
cular case and that it is the valid assign- 
ment of work by the employer that 
should furnish the real test:in deciding 
whether 4 given employee is a person 
employed in a position of management 
within the meaning of section 4 (1) (a) 

- of the Act....For- purpose of section 4 
(1) (a) of the Act what was the work the 
employee actually did unde: the proper 
assignment bf work by the employer 
would appea to be the real test.” * 


In Prem Sagar v. 9.V.0.C.3, the Supreme 
Court, while laying down certain tests to 
determine the status of an employee for 
the purpose of determining the question 
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as 'to whether he is a person in the posi- 
tion of mahagemént within the’ meaning 
of section 4 (1) (4) of the’Shops Act hes 
expressed ; 7a t Se. ee “he 

a! Lee 


“ It is difficult to lay down exhaustively 
-all'the tests whith can be reasonably 
' applied “in deciding this question as 
‘several considerations would naturally 
© be releVant in dealing with this problem. 
* It maybe enquired whether thé person 
had a power to operate on the bank 
- account or could.:make payment to 
' .third parties and enter into agreements 
-with them on behalf of the employer; 
was he entitled, to represent the employ- 
‘er to the world at large in regard to the 
- dealings ofthe employer with strangers; 
«did he have authority to supervise the 
work of:the clerks employed in the 
establishment; did he have control and 
. charge of the correspondence; could he 
make commitments on behalf‘of the em- 
ployer; could:he grant leave to the mem- 
‘bers. of the staff and hold disciplinary 
` proceedings against them; has he power 
to appoint members of the staff or 
punish them 5 tbese and similar other 
tests may be usefully:applied in deter- 
mining the question about the status 
..of an employee, in relation to the 
requirements of section 4 (1) (a). The 
salary drawn by the employee may 
have no significance and may not. be 
material, though it may be treated ‘the 

' critically as a relevant factor.” 


se 


It is argued by the petitioner’s counsel 
that as pe: the tests Jaid down in the above 
cases, the petitioner would not be a per- 
son in the position of a management. It 
is said that the petitioner had no right to 
operate on the bank account or make pay- 
ments to third parties without the appro- 
val of the head office, that he cannot also 
enter into contracts on behalf of the em- 
ployer withovt prior approval, that he 
could not make commitments on behalf 
of his employer and that he could not 
grant leave to the members of the staff 
nor can ‘be hold disciplinary proceedings 
against the staff though he had the con- 
trol and charge of the correspondeme of 
the brench office. Having regard to the 
facts established in this case, it is claimed 
that the petitioner cannot be said to be 
a person mainly employed in a manage- 
rial or administrative capacity merely be 
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cause he was held to be a person employed 
in such a capzcity previously under ano- 
ther management. It is seen that the 
first respondent has not kept in mind the 
principles laid down in the above cases 
and had not analysed the facts in this 
case in the light of those cases. In my 
view, the first respondent has to consider 
the matter afresh after a due consideration 
of the terms ot the appointment,of and 
of the duties performed by the petitioner. 


x4. As regards the second contention 
that the view of the first respondent that 
successive applications under section 33-C 
(2) cannot be maintained, the learned 
counsel for the petitioner points out that 
the reliefs claimed in the variovs applica- 
tions under section 33-C(2) are for difi- 
erent periods and, therefore, neither the 
principle of Order 2, rule 2, Civil Proce- 
dure Code, nor the principle of res judicata 
will apply. The learned counsel refers to 
the ecision in C.G.G. Panicker v. 
T.M. Eapen’, wherein the Kerala High 
Court held that if the claims relate to diff- 
erent periods the subsequent claims can- 
not be held to be barred by res judicata. 
Reliance also is placed on Town Municipal 
Council v. Mirzabhai*, In that case a 
Division Bench of the Mysore High Court 
has held that the bar under Order 2, rule 
2, Civil Procedure Code, cannot be applied 
to an application under section 33-C (2) 
of the Irdvstrial Disputes Act and once 
the dismissal order has been held to be 
null and void in a suit, the salary payable 
to the employee whose services have not 
been lawfully terminated can apply under 
section 33-C (2). In this case the peti- 
tioner filed the said applications under 
section 33-C. (2) for various periods. 
The petitioner’s applications have been 
dismissed by the first respondert mainly 
on the ground that the petitioner is not a 
workman as defined in the Industrial 
Disputes Act. Now that this Court has 
held that the matter has to be considered 
atresh, the dismissal of the applications 
under section 33-C (2) other than the 
first one filed by the petitioner has to be 
set aside. The dismissal of the applica- 
tions was mainly based on the fact that 
the petitioner was not a workman and the 





1. (1975) 1 LLJ. 126: (1975) Lab.I.C. 972, 
2, (1968)-1 L.L.J. 785, 
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other reason that successive applications 
cannot be maintained appears to be 
merely an obiter. ‘Therefore, the question 
whether successive applications for 
the amount of salary as and when accrued 
could be maintained has also to be con- 
sidered in detail by the first respondent 
with reference to the decision of 
Sadasivam, J., as also the other subsequent 
decisions’ on ‘the point. The Labour 
Court is, therefore, directed to decide the 
question fully in the light of the finding 
to be given on the question as to whether 
the petitioner is a workman as defined 
unde: the Industrial Disputes Act. 


15. The result is all the writ petitions 
zre allowed with costs only in W. P. 
No. 49 of 1973. Counsel’s fee 
Rs. 150. The first respondent will dispose 
of the matter afresh in accordance with 
aw. 


SJ. 


Petition allowed. 


_ ey 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. Mohan, F. 


S. Sundaresa Mudaliar .. Paetitioner* 


D. 


be (gaia Financial Corporation 
Ltd., by its Managing Director 
R. Kalyanasundaram, Mayavaram, 
and others ; . Respondents. 


Givil Procedure Gode (V of 1908), Order 6, 
rule 17—Suit for monty—Ghit fund—Suit 
against debtor and surety — Consent decree 
passed with the consent of debtor—Death of 
surety before the consent decree—Legal repre- 
sentatives of surety brought on record after con- 
sent decres— Whether correct. : 


A chit fund brought a suit against the 
Lorrowet, the first defendant ard the sure- 
ty, the second defendant. A corsent de- 
cree was passed on 10th February, 1971. 
But earlier to this decree, on 12tn Janu- 
ary, 1971 itself the surety had died. Subse- 
quent to the consent decree the legal re- 
presentatives of the surety were brovghton 
record by an interlocutory application 





* GRP. No. 3052 of 1974. 16th July, 1975, 


Uj 


and the consent decree was made binding 
on them. This was challenged by tre 
legal representatives. 


Held : The proper procedure would be to 
implead the legal representatives and to 
afford them an opportunity to contest the 
suit. But the Court below had not adopt- 
ed that procedure. Therefore, the order 
of the Court was liable to be set aside and 
the matter remanded. 


Petition under section 115 of Act V ‘of 
1908 praying the High Court to revise the 
Order of the Court of the Principal Sub- 
‘ordinate Judge, Pondicherry dated 18th 
July, 1974 and made in I.A. No. 461 of 
1972 in O.S. No. 37 of 1970. : 


G. Masilamani, for Petitioner. 


T.R. Rajaraman and T.R. Rajagopalan, for 
Respondent. i 


The Court made the following 


OrDeER.—O.S. No. 370f 197o was preferred 
by the first responden therein (Mayavaram 
Financial Gorporation Limited) against 
the first defendant, the borrower, from 
the Chit fund and the second defendant his 
surety. On roth February, 1971 there 
was a consent decree, Even earlier to 
this decree, on 12th January, 1971 itself 
the second defendant had died. Proper- 
ly speaking, therefore, there could not be 
any valid consent on behalf of the second 
defendant. However, I.A. No. 461 of 1972 
was filed under Order 6, rule 17, Civil 
Procedure Code, to amend the cause title 
and to implead the legal representatives 
of the second defendant as parties to the 
suit and the decree so as to make it bind- 
ing on them. I.A. Nos. 1637 to 1640 of 
1973 were also taken up to set aside the 
abatement, to bring on record the legal 
representatives and also to condone the 
‘delay under Order 22, rule 9, Givil 
Procedure Code. Curiously enough in 
none of those interlocutory applications, 
the legal representatives were impleaded 
as respondents. Whatever that may be, 
I.A. No. 461 of 1972 had been allowed the 
effect of which would be to substitute the 
legal representatives in the place of the 
second defendant to the decree dated roth 
February, 1971. Aggrieved by this order, 
the present revision has been preferred. It 
is needless for me to mention that this svb- 
x LJ—48 f 
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stitution cannot straightway be done so as 
to affect the rights of the legal representa- 
tives since, as noted above even as early 
as 12th January, 1971 the second defen- 
dant had died and therefore, there can- 
not be a valid consent on his behalf. The 
prope: procedure would be to implead the 
legal representatives and to afford them an 
opportunity to contest the suit on merits. 
But the Court below bas not adopted that 
procedure. Therefore, the order of the 
Gourt below is set aside ‘and the revision 
petition will stand allowed and the matter 
will be remanded. With regard “to the 
delay in setting aside the abatement, I 
think this is eminently a fit case in which 
the Court should come to the rescue of 
the petitioner plaintiff (respondent-here- 
in). Therefore, it will condone the delay 
and implead the legal representatives and 
roced to try O.S. No. 37 of 1970 on me- 
rits. There will be no order as to costs, 


S.J, Petition allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—S. Mohan, F. 
Ahamad Ibrahim 


D. 


N.M.K. Syed Mohideen and others 
Respondents. 





Appellant* 


Givil Procedure Gode (V of 1908), Order 21, 
rule: go— Decree— Sale in execution—Glaim 
suit—Claim negatived—Suit to set aside claim 
order—Compromise—JFudgment-debtor and 
auction purcnaser not party to compromise— 
Binding nature of. 


There is absolutely no doubt that in a 
mere claim suit, neither the avction- 
purchaser nor the judgment-debtor is a 
necessary party, since all that the clai- 
mant seeks to agitate is that the decree- 
holder should not have brought the pro- 
perty to sale as there wasno saleable in- 
terest. Butin a compromise enteréd into 
between the parties to a suit to set aside 
a claim order, if the auction-purchaser is 
not a party to the compromise it could 
not be enforced against him. 


[ Para, 5.] 





*5.A.No. 664 of 1972. 25th February, 1975, 
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Cases referred ta:— 

Velu Padayachi v. Arumvgham Pillai, (1920) 
38 M.L. J. 397} 1 L.W. 343: 56 I.G. 481; 
Ghimpiramma v. Subramanyam, wR, 
(1956) A.P. 874: 1056 An.L.T. 1010 : 
1956 An.W.R. 1137 : ALR. 1957 AP. 
61. (F.B.) 


Appeal against the decree dated 17th 
March, 1971 Court of the Subordinate 
Judge, Ramanathapuram at. Madurai, 
in Appeal Suit No. go of 1970, preferred 
against the decree of the Court of the 
District Munsif of Ramanathapuram, in 
Original Suit No. 224 of 1966. 

E. Parasaran, R. Thiagarajan and V. Radha- 
krishnan, for Appellant. ee 


K.T. Paul Pandian and G.V. Srinivasalu, for 
Respondents. 


The Court delivered the following 


Jopoment.—The plaintiff is the appellant. 
He filed a suit in O.S. No. 224 of 1966 on 
the file of the District Munsif’s Court of 
Ramanathapvram for declaration and 
possession. The suit property measures 20 
feet east to west and 24 feet south to north 
in Ward No. 1 of Keelakarai Panchayat 
and a hut bearing Door No. 204-A stand- 
ing thereon, There was also a prayer for 
injunction. 

2. The property originally belanged to 
one Madar Ammal. She made an oral 
gift of the entire property to her davghter 
Syed Ali Bathumal. She had another 
‘daughter by name Yusuf Sulaika and a 
son by name Seeni Mohammed. Seeni 
Mohamed married Mohammed Ameena 
Ummal. After the death of Syed Ali 
Bathumal, a half share of the property 
devolved upon her daughter Mohamed 
Aisha and the dispute in this second 
‘appeal relates only to this half share. 
Gonsequent to this devolution Aisha sold 
the property in favour of the pre- 
decessor-in-interest of the plaintiff. 
“Mohammed Ameena Ummal filed 
‘O.§. No. 1 of 1945 against Seeni 
‘Mohamed, her husband. That resulted 
in adecree. Thereupon in execution 
of the decree, the defendant purchased 
afgrds of the suit property in Covrt- 
auction. Sulaika, the other daughter 
preferred a claim petition under Order 
21, rule go, Code of Givil Procedure, and 
“her claim was allowed and thus the matter 
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reached a finality as far as O.S. No. 1 of 
1946 was concerned. However, Aisha also 
filed aclaim concerning her half share 
which was negatived. There upon she 
preferred O.S. No. 402 of 1950 on the 
first of September, 1950 to set aside the 
dismissal of her claim. In that suit she 
entered into a compromise with Ameena 
Ummal. It may be noted here that nei- 
ther Seeni Mohamed, the judgment deb- 
tor nor the auction-purchaser Mohamed 
Khasim, the fist defendant, who died 
pending suit (whose _L.R’s have been 
brought on record) was made a party to 
this compromise. The plaintiff, contend- 
ing that neither the judgment-debtor 
nor the auction-purchaser is a necessary 
party to the claim suit preferred the pre- 
sent suit and also contended that his title 
ought to be upheld in view of the oral 
gift. In defence it was pleaded that in so 
far as neither the decree-holder nor the 
auction purchaser who purchased 2/3rds 
of the suit property in execution of O.S. 
No. 1 of 1946 had not been impleaded in 
the suit, any compromise between 
Mohamed Ameena Ummal and Aisha, 
the predecessor-in-title of the plaintiff, 
would not be binding. Factually there 
was no oral gift and therefore the plain- 
tiff could not base his title on the strength 
of the so-called oral gift. The learned 
District Munsif, before when the matter 
came up for trial, on a consideration of 
the oral and documentary evidence dec- 
reed the suit whereupon the defendants 
filed A.S.No. 90 of 1970, and the learned 
Subordinate Judge reversed the findings 
of the trial Gourt and dismissed the suit. 
Hence the present second appeal. 


3- The learned counsel for the appel- 
jant submits that the lower appellate 
Court erred in reversing the judgment 
of the trial Gourt since it is a well-settled 
proposition of law that neither the auction- 
purchaser nor the decree-holder is a 
necessary party to a claim suit and in 
support of the same he relies on the deci- 
sion reported in Velu Padayachi v. Arumi- 
gam Pillai! and also Ghimpiramma_v. 
Subramanyam? . It is his further submission 
ne 

1. (1920) 38 M.L.J. 397: 11 L.W. 343 : 56 
I.C. 481. 

2. LLR. (1956) A.P. 874: 1956 An.L.T. 
1010 : 1956 An.W.R. 1137: ALR. 1957 AP. 
61 (F.B.). 
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that in any event, there being a valid 
oral gift, his title ought to have been 
upheld by the lower appellate Court as 
was found by the trial Munsif. Mr. K.T. 
Paul Pandian the learned counsel for the 
respondents does not dispute the abstract 
Proposition of law that in a claim suit, 
neither the auction-purchaser nor the 


judgment-debtor would be a necessary, 


party. But he would urge that the ques- 


tion here is about the binding nature of | 


the compromise entcred into between the 
parties in the absence of the auction- 
poa and the judgment-debtor and 

e also in his turn would rely on Chimpira- 


mma v. Subramanyam}, itself and. contend: 


that in so far as they were not made 
parties to the’ compromise, it could not 
be enforced as against them. 
4 It is his further submission on evi- 
ence that it has been found by the 
Lower Appellate Court that there was 
no valid oral gift and as such no 
interference is called for on this point. 
5. There is absolutely no doubt that in a 
mere claim suit neither the avction-pur- 
chaser nor the judgment-debtor is a neces- 


sary party, since all that the claimant 


seeks to agitate is that the decree-holder 
should not have brought the property to 
sale as there was no saleable interest and 
this is the reason why in Velu Padayachi v. 
Arumugham Pillai*, Sadasiva Aiyar, J., at 
page 401 observed: 
“No case has been quoted in which it 
has been held that such a startling 
result follows the omission to make the 
judgment-debtor a pry to the ae 
roceedings. On other hand, 
been, held in several cases that the 
judgment-debtor is nota necessary party 
to a claim proceeding and that the 
proper parties to such a proceeding are 
the decree-holder and the claimant. 
Of course, if the judgment-debtor 
intervenes actively, opposes the claim 
along with the decree-holder and the 
claim petition succeeds, he may be 
bound by ‘the order unless he sets it 
aside within one year as the order may 
be then said to be passed against him 
also. But ordinarily, it is the decree- 


1. 1956 An. W.R. 1137: ALR. 1957 AP, 


61 (F.B.). 
2. (1920) 38, M.L.J. 397 ; 


11 L.W. 343 ; 56 
.Q, 481, i 
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holder’s right to bring the property to 
sale against the claim of the claimant’s 
right to have the property released 
(or sold subject to the claimant and the 
claim) which are litigated in such a 
petition. The  auction-purchaser is 
entitled to take advantage of the order 
against the claimant in such a case (if 
it is not set aside by a suit within one 
year) not because the purchaser is the 
representative of the Secee-ficlder but 
because the order which established the 
tight of the decree-holder to bring the 
property to sale against the claim of 
the claimant cannot be given effect 
to otherwise and was clearly intended 
by the Legislature to have the effect of 
precluding the claimant from putting 
forward his claim again in opposition to 
the auction-purchaser at the sale held 
in pursuance of the order against the 
‘claimant. The conclusive establishment 
‘of the decree-holder’s right to being 
the property to sale free from the claim- 
ant’s alleged encumbrance involves 
the right of the purchaser at the sale to 
get a title to the property free on 
such encumbrance.” 


In Ghimpiramma v. Subramanyam}, at page 
65 the Full Bench lays down the law as 
follows: 


“The scope of the decision or a claim 
order has been correctly stated in cases 
where the judgment-debtor is not made 
a party. But where thej udgment debtor 
is made a party, I would prefer the 
Madras view andhold that the order 
against the judgment-debtor cannot be 
questioned unless he gets it vacated with- 
in the time prescribed. It may therefore 
be taken as settled law, and also consis- 
‘tent with practice that a judgment- 
debtor need not be made a party to 
claim, proceedings in which: case, the 
Court f iecides only the right of the 
decree-holder to bring the property to 
sale against the claim of the claimant’s 
right to have the property released. 
Such an. order would not obviously 
bar the judgment-debtor who was not 
a party to the -proceedings. It is 
equally settled that a judgment-debtor 
can also be made a party to ch 2 a 


« 1, toas; An. W.R. 1137: ALR. 1957 AP, 
61 (F.B. 
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proceeding and in thai event it would 
be binding on him and preclude him 
from setting up his claim unless he gets 
the said order set aside in a suit filed 
under Order 21, rule 63, Civil Proce- 
dure Code,within the time prescribed”. 


As rightly contended by Mr. K. T. Paul 
Pandian, as propositions of law no €x- 
ception could be taken to the submission 
of the learned counsel for the appellant. 
But the point here is somewhat different. 
As seen above, the compromise was, en- 
tered into between Aisha on one hand 
and. Mohamed Ameena Ummal, the 
decree-holder in O. S. No. 1 of 1946. 

hough no doubt O.S. No. 402 of 1950, 
came to be filed on the first of September, 
1950 and the auction-purchaser (first 
defendant) purchased, the property in 
Gourt-auction in execution of the decree 
in O. S. No. 1 of 1946, only on 12th 
September, 1950 the compromise came to 
be entered into only in 1952 by which 
time the rights of the defendants came to 
be crystalised vnder the Court-auction- 
purchaser. Therefore to such a compro- 
mise, unless he was a party it could not 
be enforced as against him. ‘This is far 
from saying that the auction-purchaser 
or the judgment-debtor is not a necessary 
party to a claim suit. In this view, nei- 
ther of the decisions quoted above would 
have any application, to the facts of the 
present case, It is somewhat interesting 
to note that the very decision of the Full 
Bench of the Andhra Pradesh High Court 
shows that ifit was sought to.be enforced 
against these persons, they must, be 
impleaded as parties. 


6. Turning to the question of oral gift, 
it has been categorically found by the 
Courts below that there is'a good deal 
of inconsistency between the versions re- 
lating to the oral gift. In fact P: W? 3 
would admit during her cross-examination 
that she had no- knowledge of the gift 
in favour of her mother, and therefore, 
rightly, ‘the lower appellate Court did 
not accept the plea of oral gift. The 
net result is both the points raised by the 
learned: counsel for the appellant fail 
and I therefore dismiss the second appeal 
with costs, No leave, 


RS. _ Second appeal 
dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT :—G. Ramanujam, J. 


U. Gopalan and others Petitioners* 


D. 


The Accountant-General, Tamil 
Nadu, Madras-18 Respondent. 


Manual of Standing Orders (Administrative), 
Chapter V—Subordinate Account Service— 
S- A. S. Accountant posted to upgraded. 
Divisional Accountant post—Order challenged 
— Whether reduction in rank— Whether colour- 
able exercise of power. 


The petitioner were S. A. S. Accountants 
in the office of the Accountant-General, 
Madras. They were posted as S. A.S. 
Divisional ‘Accountants in various public 
works divisions. Challenging the validity 
of the said order the petitioners contended 
that the order amountcd to an oiden 
of reduction in rank and was illegal and. 
amounted to colourable exercise of 
power. 


Held, in view of the fact that the petitioners 
continued to receive the pay on the scale 
applicable to the S. A. S. Cadre, it can- 
not be said that the petitioners had 
suffered reduction in. their pay. 

os - [Para. 7.] 
The Comptroller: and Auditor-General 
had earlier upgraded the posts of Divi- 
sional Accountants in certain Public 
Works Divisions as S. A. S. Gadre posts 
and it was only thereafter the petitioners 
who belonged to the S. A. S. Cadre were 
posted as Divisional Accountants in 
those upgraded: divisions. So long as 
the petitioners were borne in thg cadre 
of-S. A. S. with the same pay scale, they 
could not make a grievance that they 
were asked todo somewhat different kind 
of work, 


Paras. 9 and 10.] 





* W.Ps. Nos. 1847 to 1849, 1°51, 1852, 2051, 
2052 and 2160 of 1972. 18ih March, 1975, 


IT}: 


Cases referred to:— 


K. Gopaul v. Union of India, (1947) 3 S.C.R. 
627 : AIR. 1967 S.C. 1864; E. P. 
Royappa v. State of Tamil Nadu, A.I.R. 1974 
S.G. 555. 


Petitions under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances.stated therein, and in the res-, 
pective affidavits filed therewith the High 
Court will be pleased to issue a writs of 
certiorari (1) calling for the records in Estt. 
T/GL. VIPW/5-1/72-73/163 on the file of 
the respondent (1) and quash the order, 
dated 18th July, 1972 (W. P. Nos. 
1847, 1848, 1849, 1851, 2051, 2052 and 
2160 of 1972); (2) calling for the records 
in Estt. I/GL. VI/P.W./5-1  72-73/168 
and quash the order dated goth July, 
1972 (WP. No. 1852 of 1972). 


T. R. Mani and S. Rajagopalan, for Peti- 
tioners. 


The Advocate-General for the Junior 
Central Government Standing Counsel 
for Respondent. 


The Court made the following 


Orver.—As all the above ‘writ petitions 
raise practically the same issues, they are 
disposed of together. 


2. All the petitioners had joined the 
office of the Accountant-General, Madras 
as Upper Division Clerks. Later they 
had passed the Subordinate Account 
Service examination after undergoing 
the requisite training in public works 
division. Then they were promoted and 
posted as S. A. S. Accountants. 


3. By an office order dated 18th July, 
1972 the petitioners and others were post- 
edas S. A. S. Divisional Accountants in 
the various Public Works Divisions of 
the State and Central Governments. The 
validity of the said order has been ques- 
tioned in these writ petitions. 

- It has been contended by the ‘peti- 
tioners. (1) that though the said office 
order purports to be a posting order, 
in effect and in substance it amounts to 
an, order of reduction in rank; and (2) 
that the said office order is illegal as it is 
berefit of legal authority and it also 
amounts to a colourable’exerciselof power. 
The question is how far the petitioners 
have substantiated the said contentions, 
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5. According to the petitioners, the 
service conditions of the members of the 
Subordinate Accounts Service cadre are 
regulated by Chapter V of the Manual of 
Standing Orders Administrative) (herein- 
after referred to as M.S.O.) issued by 
the Comptroller and Auditor-General 
of India. Ghapter VII of the Manual 
of Standing Orders regulates the 
service conditions of the Divisional 
Accountants who constitute a separate 
cadre. Manual of Standing Orders 
prescribes separate qualifications, the 
source and conditions of recruitment 
and the practical training required: for 
the members of these two cadres, Sub- 
ordinate Accounts Service is a higher 
cadre carrying higher scales of pay than 
Divisional Accounts Cadre, While the 
scale of pay applicable to Subordinate 
Accounts Service is Rs.270, 575, the 
scale of pay applicable to Divisional 
Accountants is Rs.180 - 440. According 
to the Manual of Standing Orders Divi- 
sional Accountants become eligible for 
appointment to the Subordinate 
Accounts Service only after passing the 
Subordinate Account Service cxamina- 
tion and completing the necessary 
training. In fixing the seniority in the 
Subordinate Accounts Service cadre the 
service as Divisional Accountants is 
equated to that of Upper Division Clerks 
only. Posts in the Subordinate Accounts 
Service cadre can be created only by the 
Comptroller and Auditor-General of 
India but the posts of Divisional Account- 
ants can pe created by the Accountant- 


General. It is said that in view of the 
above position the posting of the 
petitioners who are of Subordinate 


Accounts Service cadre. as Divisional 
Accountants not only amounts to a 
demotion but also is with-outany legal 
authority as there is no provision whatever 
in, the M.S. O. for a Subordinate 
Accounts Service Officer being posted as.a 
Divisional Accountant. 


6. In the common counter-affidavit filed 
by the respondent in all the writ petitions 
it has been stated that the petitioners 
have been posted to the upgraded divi- 
sions created by the Comptroller and 
Auditor-General of India, the compe- 
tent authority under the M. S. O., that 
in the said upgraded posts of Divisional 
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Accountants the petitioners will be re- 
ceiving the salary only as Subordinate 
Accounts Service accountants and will 
continue to be governed by the con- 
ditions of service as are applicable to 
Subordinate Accounts Service accoun- 
tants, that Subordinate Accounts Service 
personnel are posted to up-graded 
divisions by rotation normally for 
aperiod of two years after which they 
are withdrawan to the head office, 
and that in fact there are about 39 per- 
sons working as Divisional Accountants 
(against 46 upgraded posts of Divisional 
Accountants) in different places and in 
different divisions, It is also stated in 
the counter-affidavit that the system 
has been in vogue from 1948, that the 
same is not a recent innovation, that all 
the petitioners have joined service after 
1948 and, that therefore. they were well 
aware of the said system which has been 


in vogue from 1948. Thus the stand. 


taken by the respondent is that by the 
impugned posting order there is no reduc- 
tion in rank or in emoluments as alleged 
by the petitioners and that it is quite in 
eee gee with the provisions in the 


7. It is not in dispute that the divi- 
sions to which the petitioners have been 
posted as Divisional Accountants are 
upgraded public works divisions, that 
the petitioners will continue to draw the 
pay in the Subordinate Accounts Service 
scale and that the service as a Divisional 
Accountant will count for increment in 
the Subordinate Accounts Service scale. 
Itis also not disputed that the petitioners 
continue to be members of the ‘Sub- 
ordinate Accounts Service cadre: even 
after the posting. Though it is conceded 
by the petitioners that their pay scales 
remain the same, they state that the 
total emoluments received by them as 
Divisional Accountants are in some cases 
less than what they would receive as 
Subordinate Accounts Service accoun- 
tants.. It is true, in some instances the 
allowances payable to some of.the 
petitioners as Divisional Accountants are 
Jess than what they would have been gett- 
ing otherwise. The quantum of the various 
allowances is normally determined with 
reference to the place of worketc. The 
pecuniary loss in total emoluments in 
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some of the cases appears to be due to 
the. regulations relating to house rent al- 
lowance and city compensatory allowance 
applicable to the particular place of duty. 
Merely because there is adropin the 
various allowances received by the peti- 
tioners with reference to their place of 
duty it cannot be taken advantage of 
by them to say that there has been a re- 
duction in their pay. In view of the-fact 
that the petitioners continue to receive 
the pay on the scale applicable te the 
Subordinate Accounts Service cadre, it 
cannot be said that the petitioners have 
suffered reduction in their pay. 


8. The other grievance of the peti- 
tioners that there have been reduction 
in rank in that they has been demoted 
to a lower cadre of Divisional Accountants 
has now to be considered. It is true, 
normally Divisional Accountants who are 
functioning in the ordinary Public Works 
Divisions are lower in rank than S. A. S. 
personnel, as there is a clear cut distinc- 
tion under the M. S. O. between S. A. S. 
cadre and the Divisional Accountants 
cadre. But in these cases the divisions 
to which the petitioners have been posted 
are not ordinary divisions but are those 
which have been upgraded by a specific 
order of the Comptroller and Auditor- 
General in exercise of the powers under 
the M. S. O. The power of the Gom- 
ptroller and Auditor-General of India 
to upgrade Divisional Accountants’ Posts 
in certain public work divisions as S.A.S. 
posts has not been and in connot be dis- 
puted in this case. Once certain posts 
are upgraded as S. A. S. posts, then 
the petitioners’ transfer or posting to 
such upgraded posts in the S. A. S. 
cadre, can be made under Fundamental 
Rule 15 read with serial No. 6-A of ap- 
pendix 4 of the Fundamental Rvles. 
Fundamental-Rule 15 is as follows : 


“15 (a) The Governor-General in 

Council may transfer a Government 

servant from one post to another, pro- 
_ vided that except— 


(1) on account of inefficiency or mis- 
behaviour, or (2) on his written re- 
quest; 


a Government servant shall not be 
transferred substantively to, or ex 


H) 


cept in a case covered by rule 49, 
appointed to official, in' a post 
carrying less pay than the pay of the 
permanent post on which he holds a 
lien, or would hold a lien had his 
lien not been suspended under rule 


14.” 


The power of transfer contemplated by 
Fundamental Rule 15 has been given to 
all heads of departments under the said 
serial No. 6-A of Appendix 4. Under 
Serial No. 38 of Appendix 4 the Ac- 
countants Gencral are the heads of 
departments. Therefore the power of the 
Accountant - General to transfer the 
petitioners from one post to another equi- 
valent post canot be questioned. 


9. The learaed counsel for the petitioners 
would contend that the posts of Divi- 
sional Accountants to which the peti- 
tioners have been transferred, though 
upgraded, cannot be treated as equiva- 
lent posts and there is no declaration of 
equivalence by the Comptroller and 
Auditor-General. But as already stated, 
the Comptroller and Auditor-General 
has earlier upgraded the posts of Divi- 
sional Accountants in certain Public 
Works Divisions as S. A. S. cadre posts 
and itis only thereafter the petitioners 
who belong to the S. A. S. cadre have 
been posted as Divisional Accountants 
in those upgraded divisions. 


10. The learned counsel for the peti- 
tioners would contend that even after 
such upgrading the work of such upgrad- 
ed Divisional Accountants is different 
from the normal work assigned to an 
S. A. S. Officer. According to him the 
work of an S. A. S. Officer is supervision 
and auditing, while the work of a Divi- 
sional Accountant is only to maintain 
accounts etc., without any super- 
vision or audit work, and because of 
the difference in the nature of their work, 
Divisiona] Accountants’ posts even after 
upgrading cannot be treated as equiva- 
lent posts. But I am not inclined to 
agree with the learned counsel for the 
petitioners that merely because the 
nature of work done by the S. A. S. 
personnel posted as Divisional Ac- 
countants in the upgraded Public Works 
Divisions is somewhat different they 
should be treated as having been posted 
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to a different and a lower cadre. In 
K. Gopaul v. Union of India}, an officer 
functioning as a head of the Department 


-in his capacity as the Inspector-General 


of Registration was transferred to the post 
of Accommodation Controller which has 
not been designated as the post of the 
Head of Department. The Supreme Court 
held that it does not involve any reduc- 
tion in rank. The following observations 
of the Supreme Court are very pertinent: 


“ We cannot accept the submission that 
the mere fact that the post of Accom- 
modation Controller to which the ap- 
pelia has been transferred, has not 
designated as the post of a Head 

of the Department necessarily. involves 
any reduction in rank. In fact, it 

is well known that in Government 
service, there may be senior posts, 
the holders of which are not declared 
as Heads of Department, while persons 
holding comparatively junior posts 
may be declared as such. The rank 
in Government service does not depend 
on the mere circumstance that the 
_, Government servant in the discharge 
'g of his duties, is given certain powers.” 


Therefore on the analogy of the above 


-decision it has tobe held that though the 


powers exercised and the nature of work 
done by the petitioners as Divisional 
Accountants in the upgraded public 
works divisions, are somewhat different 
from the actual work done by other 
S. A. S. personnel, so long as the peti- 
tioners are borne in the cadre of S. A. S. 
with the same pay scale, they cannot 
make a grievance that they are asked to 
do a somewhat different kind of work, 


11. The learned counsel for the peti- 
tioners then contend that the M. S. O. 
specifically provides for the creation of 
selection grade Divisional Accountants 
for undertaking more important and 
responsible work in heavier public works 
divisions and that procedure should. have 
been adopted by upgrading some of the 
posts of Divisional Accountants, instead 
of posting S.A.S. personnel as Divisional 
Accountants. This contention can have 
no force especially in the context of the 
position explained in the counter-affida- 


1. (1967) 3 S.C.R. 627: A.LR. 1967 S.G. 1864. 
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vit of the respondent that the work in- 
volved in the upgraded divisions is still 
more onerous and responsible which the 
‘selection-grade Divisional Accountants 
cannot undertake or manage, and that 
-therefore the necessity to create the posts 
of S. A. S. accountants for taking charge 
of those upgraded divisions arose. It is 
not, therefore, possible to say that the 
creation of new posts in the S. A. S. cadre 
to man the upgraded public works 
divisions cannot (can?) be said to be 
contrary to the provisions of the M. S. O. 


12. The learned counsel for the peti- 
‘tioners relied on the decision of the 
‘Supreme Court in E.P. Royappa v. State of 
Tamil Nadu 3, in support of his stand that 
the upgraded post of Divisional Account- 
ants has not been declared to be 
equivalent with the posts of S. A. S. 
personnel and unless there is such a 
declaration it is not open to the respon- 
dent to treat the upgraded posts of Divi- 
sional Accountants as equivalent to S. A. 
S. cadre posts, In that case the Supreme 
Court pointed out the necessity for a de- 
claration in writing after ascertaining 
the equality of status and responsibility 
of the post occupied by the Government 
servant and the post to which he has been 
transferred. But that decision was ren- 
dercd with reference to rule 4 (2) of the 
Indian Administrative Service (Cadre) 
Rules, 1954, which permits the State 
Government to add fora period men- 
tioned therein, to the cadre one or more 
posts carrying duties and responsibilities 
of a like nature of a cadre post. Itis 
in the light of the said provision the 
Supreme Court pointed out the necessity 
for a declaration that the post created 
is an equivalent cadre post with a view 
to preserve respectability and respon- 
sibility ofthe I. A.S. cadre officers who 
may be posted to such posts created. 
In my view, this decision cannot be of 
any assistance to the petitioners in this 
case. Hence all the contentions raised 
by the petitioners are not tenable. 


13. The writ petitions, therefore, fail 
and they are dismissed but without costs, 


S.J. 


Petitions dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—P. R. Gokulakrishnan, J. 
Mathi Ammal 
D, 


Ajjan and others Respondents. 


Limitation Act (XXXVI of 1963), section 5 
—Appeal—Death of one of the appellants— 
—Abatement—Applications to excuse delay, 
set aside abatement and bring on record the 
L. Rs. of the deceased —Delay of more than 
2 ysars—Application allowed—Whether valid 
— ‘Sufficient cause’—To be liberally cons- 
trued—High Gourt not to interfere with the 
discretion exercised by lower appellate Court. 


Petitioner.* 


An appeal was’ pending before the Dis- 
trict Judge, Coimbatore. One of the 
appellants died. After a delay of two 
years the legal representatives of the 
deceased appellant filed interlocutory 
applications to set aside abatement, to 
excuse delay and to come on record as 
legal representatives. These applications 
were allowed bythe lower appellate 
Court. 

This was challenged in revision. 


Held, ‘sufficient cause’ in section 5 of the 
Limitation Act should receive a liberal 
construction so as to advance substan- 
tial justice where no negligence or in- 
action or want of bona fides is imputable 
to the appellant. What constitutes 
sufficient cause cannot be laid down 
by hard and fast rules. It must be 
determined by a reference to the circum- 
stances of each particular case. The 
discretion given by the Limitation Act 
should not be defined and crystallised so 
as to convert a discretionary matter into a 
rigid rule of law. Apart from this aspect 
of the case, the appellate Court had used 
its discretion and had come to the con- 
clusion that the delay had to be excvsed. 
When once the Court before which such 
an application was filed was satisfied that 
there was sufficient cause for the delay, 
the decision of that authority in such a 
discretional matter should not be ques- 
tioned before the High Gourt. [Para. 1.] 


*C.R.P. Nos. 3004 to 3006 of 1973. 
18th Faly, 1975. 


I1) 


‘The discretion exercised by the Gourt 
below could uot be interfered with in the 
revisional jurisdiction. [Para. 2.] 


Petition unaer section 115 of Act V 
of 1908, praying the High Court to revise 
the order of the Court of the District 
Judge, Goimbatore,dated gth September, 
1973 and made in J.A. Nos. 82, 83 and 
84 of 1973 respectively in A.S. No. 358 
of 1969 (O.S. No. 23 of 1967, Sub-Court, 
Nilgiris). 


R. Ramalingam Pillai, for Petitioner. 
A. K. Sreeraman, for Respondents. 
The Court’ made the following 


Orver.—These civil revision petitions 
arise out of I. A. Nos. 82, 83 and 84 of 
1973 in A.S. No. 358 of 1969 on 
the file of the District Judge, Coimbatore. 
The said interlocutory applications are 
for excusing the delay in seeking to set 
aside the order of abatement of the appeal 
against the deceased third appellant, 
to set aside the abatement and to bring 
on record the legal representatives of the 
third appellant in the appeal as appel- 
dants 14 to 16, There was a delay of 
more than two years in filing this peti- 
tion. The legal representatives now 
want to come on record are the sons 
and daughter of the third appellant in 
AS. No. 358 of 1969. Only in September, 
1972 when-the appeal was posted for 
hearing the legal representatives of the 
third appellant met the Advocate and 
found out that it is necessary to file an 
application to bring them on record in 
the place of the third appellant, their 
father. Apart from the third appellant, 
there are as many as 12 appellants in the 
main appeal and as such any abatement 
will be only as against the legal represen- 
tatives of the third appellant in the appeal. 
Apart from the ignorance of law which 
is said to be not an excuse for such a 
petition, the petitioners in the interlocu- 
tory applications, even before the hearing 
of the appeal, made the application. As 
I have stated already, the other ap- 
pellants are on record and the appeal 
.as such will be proceeded with even if the 
respondents herein are not brought on 
record. ‘‘ Sufficiert cause’? should re- 
ceive a liberal construction so as to ad- 
vance substantial justice where no negli- 
M L yj—49 
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gence or inaction or want of bona fide is 
imputable to the appellant. What consti- 
tutes sufficient cause cannot be Jaid do 
by hard and fast rules. It must be de- 
termined by a reference to the citcums- 
tances ofeach particular case. The dis- 
cretion given by the Limitation Act 
should not be defined and crystalised so 
to convert a discretionary matter into 
rigid rule oflaw. Apart from this aspect 
of the casc, the appellate Court bas used, 
its discretion and has come to the con 
clusion that the delay has to be excused, 
When once the Coutt before which such 
an application was filed was satisfied that 
there was sufficient cause for the delay, 
the decision of that authority in such a 
discretional matter should not be ques- 
tioned before this Court. 


2. So far as the present case is concerned, 
Mr. Ramalingam Pillai, the learned 
counsel for the petitioner in these civil 
revision pctitions cited a number of deci- 
sions wherein it is stated that ignorance 
of law cannot be an excuse to condone 
the delay in filing such petitions. Those 
are all casés where the Court before which 
such applications were filed rejected 
them and as such both the appellate Court 
and the revisional Court in some cases 
confirmed the order of the Court of the 
first instance. Thus it is clear that the 
discretion used by the Gourt below can- 
not be interfered with in the revisional 
jurisdiction. 












3. From the facts of the case, I am con- 
vinced that the respondents in the civil 
revision petition cannot be denied the 
Tight to agitate the appeal inasmuch as 
the appeal will not get abated since there 
are more than 12 appellants in the appeal. 
Further in the interests of justice and in 
keeping with the convention, the High 
Court will not interfere in such discre- 
tional matters. The civil revision peti- 
tions are dismissed. No costs. 


S.J. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT :—S. Suryamurthy, J. 


Govinda Naicker Petitioner.* 
Gonstitution of India (1950), Article 227,;— 
Griminal Procedure Gode, 1973 (II of 1974), 
section 397 (3)—Applcation to Sesstons 
Judge under section 397 dismissed—Applica- 
tion to High Gourt under Article 227 of the 
Constitution—Whether lies—Scope of Article 
227. 


There is in fact no conflict between the 
provisions of Article 227 of the Constitu- 
tion of India and sub-section (3) of 
section 397, Criminal Procedure Code. 
Under Article 227 of the Constitution the 
High Court exercises supertintendence 
over all Courts and Tribunals and has 
the power to interfere and to see that the 
Courts and Tribunals exercise their func- 
tions within the limits of their authority. 
Under the Article the High Court has a 
supervisory and an appellate jurisdiction 
and considers the area of the inferior 
jurisdiction and the qualifications and 
conditions of its exercise. An error of 
law apparent on the face of the record 
is also subject to correction by the High 
Court exercising its powers under the 
Article. However this power does not 
justify an interference with concurrent 
findings of fact. When exercising its 
powers under section 397, Criminal Pro- 
cedure Code, the High Court can consider 
the correctness, legality or propriety of 
any pending, sentence or order, recorded 
or passed, and the regularity of any 
proceedings of such inferior Court. 
There is thus, no coniict real or apparent 
between the provisions of section 397, 
Criminal Procedure Code and Article 227 
of the Constitution. [Para, 4.] 


Petition under Article 227 of the Constitu- 
tion of India and under section 482, Gri- 
- minal Procedure Code, praying the High 
Court to revise the order made in Grimi- 
nal Revision Petition 10 of 1974 dated 25th 
April, 1975 by the Sessions Judge, Vellore 
(G.A. No. 206 of 1974 on the file of the 
Chief Judicial Magistrate, Vellore) G.G. 
Be ee en oe a 

* Cr.R.C. Sr. No. 6156 of 1975. 
4th June, 1975. 
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No. 848 of 1974 on the file of the Judicia? 
Second Class Magistrate, Ambur). 


K.N. Balasubramaniam, for Petitioner. 


Public Prosecutor No. 4 for State. 
The Court made the following 


ORDER.—This is a petition under section 
482,Criminal Procedure Code, and Article 
227 of the Constitution of India against 
the order made in Criminal Revision Peti- 
tion No.10 of 1974,dated 25th April, 1975 
by the Sessions Judge, Vellore, confirm- 
ing the sentence made in C.A.No.. 206 
of 1974 by the Chief Judicial Magistrate, 
Vellore, confirming the sentence made 
in C.C.No.848 of 1974 by the Judicial 
Second Class Magistrate, Ambur. 


a. The question to be considered is 
whether a 1evision is maintainable under 
Article 227 of the Constitution of India, 
and section 482 of Criminal Procedure 
Gode, in view of the provisions of section 
397 (3), Criminal Procedure Code. 


3. As an application under section 397, 
Criminal Procedure Code, made to the 
Sessions Judge of Vellore has been dis- 
missed and as sub-section (3) of section 
397 of the Criminal Procedure Code, is a 
bar to a further application under section 
397,Criminal Procedure Code, being made 
to this Court, the question whether sub- 
section 3 of section 393, Criminal Proce~ 
dure Code, is repugnant to the provisions. 
of Article 227 of the Constitution and 
therefore void has been raised by the 
learned counsel for the petitioner. 


There is in fact no conflict between 
the provisions of Article 227 of the Con 
stitution cf India and sub-section (3) of 
section 397, Criminal Procedure Code, 
under Article 227 of the Constitution, 
this Court exercises superintendence ove 
all Courts and tribrnals and has the power 
to interfere and tosee that the Courts and 
tribunals exercise their functions within 
the limits of their authority. Under 
Article 227 of the Constitution, thi 
Court exercises a supervisory aud not 
an appellate jurisdiction, and, conside: 
the area of the inferior jurisdiction an 
the qualifications and conditions of i 
exercise. An error of law apparent on 
the face of the rccord is also subject to 
correction by this Court exercising i 


TIJ 


powers under Article 227 of the Con- 
stitution. However, this power does not 
justify an interference with concurrent 
findings of fact. When exercising its 
powers under section 397, Criminal Pro- 
cedute Code, this Gourt can consider thé 
correctness, legality or propriety of any 
finding, sentence or order, recorded ot 
passed, and the regnilarity of any proceed- 
ings of such inferior Court. There is 
thus no conflict, real or apparent, bet- 
ween the provisions of section 397, Crimi- 
nal Procedure Code, and Article 227 of 
the Constitution. In the instant case 
there is no error of law apparent on the 
face of the record. Whether there was 4 
wrongful exercise of jurisdiction also does 
not arise for consideration. 


5. Hence this petition is rejected. 
SJ. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—F. Veeraswami, GJ. and S. 
Natarajan, F. 


Hepzibah Annathai Rangachari, re- 
presented by her power of Attorney 
Agent, G. Paul Vivekananda 


— Petition dismisseda 





Appellant* 
I. 
K. Ananthalakshmi Rangachari 
<.. Respondent. 


(A) Banker and Gustomer —Manies in Bank— 
Either or survivor or joint accounts—Claim by 
the survivor —Letters of Administration —Whe- 
ther necessary. 


Œ) Indian Succession Act (XXXIX of 1925), 
kapter TI, sections 254 to 257 —Valuation— 
Affidavit of assets. 


(C) Letters Patent (Madras), Clause 15. 


Normally, when Letters of Administra- 
tion are applied for, as envisaged by the 
provisions of Chapter II of the Indian 
Succession Act, the entirety of the assets 
of the deceased should be disclosed in the 
affidavit of assets which will count for 
valuation for purposes of Court-fee. Cer- 
tain exceptions are provided to this rule 





* O.S.A. No. 60 of 1973. 
18th Fune, 1974. 
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by sections 254 to 257 of the Indian 
Succession Act, Where in a case of a 
Joint account in a Bank and the amount is 
payable to either or survivor, the nature 
of the case requires that it is treated as an 
exception to the general rule. On that 
view it may not even ‘be necessary to 
obtain Letters of Administration because 
the survivor would be entitled to draw 
the amount in her own right. [Para. 2.} 


If the Bankers insist upon Letters of 
Administration, the Court is not barred 
from granting Letters as a formality to 
enable the person to meet the demands 
of the Banker in order to draw the amount. 

- [Para. 3.] 


What a final order would be in a cases 
will depend not merely on the abstract 
proposition of law but also on the circum- 
stances of each case. Cases on this part 
are legion. [Para. 4.} 


Cases referred to ; 


Parthasarathi Naidu, In re, (1955) 1 M.L.J. 
542 : 68 L.W. 489: ALR. 1955 Mad. 
411; Panickar v. T. N. @ Q. Bank by its 
Oficial Liquidators, (1942) 1 M.L.J. 161: 
55 L.W. 252 : 203 I.C. 588 :A.LR. 1942 
Mad. 351. 


Appeal under Clause 15, Letters Patent, 
against the Judgment and Order of 
Paul, J., dated 19th April, 1973 in Appli- 
cation 466 of 1973in O.S. No. 2 of 1973. 


P. H. Pandian, for Appellant. 


V.G. Srikumar and V.C. Rangadurai, for 
Respondent. 


The Order of the Court was made by 


Veeraswami, C. J.—The appeal arises 
from an order of Paul, J., made 
in an application of the appellant 
for grant of Letters of Admi- 
nistration. She claimed that she was the 
wite of one S. Rangachariar, who died 
at Madras leaving a will, dated 14th 
January, 1964. He had an account No. 
3188 in the United Commercial Bank, 
Purasawalkam, jointly with the appellant 
and her daughter one Rebecca. Also, 
she claimed the death benefit payable 
by the Arabian Oil Co. In respect of 
the two items, she applied for Letters 
of Administration valuing them together 
at Rs. 59,793-76. The respondent claim- 
ing to be the senior wife of the deceased, 
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appeared on the scene at a later stage 
and contended that the assets left 
by Rangachari amounted to much more 
than the value mentioned in the affidavit 
of assets, and that‘all the assets of the 
deceased should be valued and brought 
into the affidavit of assets of the 
deceased in order that letters of Adminis- 
tration might be granted subject to other 
conditions, if any. This objection pre- 
vailed with Paul, J., except in respect of 
the property covered by a sale deed 
hick stood in the name of the appellant. 


2. Normally, when Letters of Adminis- 
tration are applied for, as envisaged by 
the provisions of Chapter II of the Indian 
Succession Act, the entirety of the assets 
of the deceased should be disclosed in the 
affidavit of assets which will count for 
valuation for purposes of Court-fee. That 
this is so, was held in Parthasarathi Naidu, 
In ret. As pointed out in that decision, 
the rule has exceptions as provided by 
sections 254 to 257. Though the appel- 
lant sought to invoke section 254 (1), in 
our opinion the real, exception appli- 
cable to this case is what is contained in 
section 255. Where it is a case of joint 
account in a Bank and the amount is 
payable to either or survivor, the nature of 
the case requires that it is treated as an 
exception to the general rule we mention- 
ed. Thisis because, though the will in 
this case devised the entire assets of the 
deceased testator in favour of the appel- 
lant, in as much as the account was joint 
and the amount standing to its credit was 
payable to either or survivor. the appel- 
lant, as between the Bank and herself 
would be entitled to draw the same in her 
own right. On that view, it may not 
even be necessary to obtain Letters of 
Administration, for, there is in the case 
little to administer, and,as we mentioned, 
her right to draw the amount can 

independently of the will. In the case of 
payment of the death benefit, that again 
as we take it, was payable to the wife 
and though it may not stand on the same 
footing as the joint account aforesaid, 
still her right to draw the money as death 
benefit would likewise arise even inde- 
pendent of the will. That being so, we 


ra 
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are inclined to think that this is a case 
where Letters of Administration are 
totally unnecessary for the appellant so 
far as the above two items are concerned. 


3. Itis, however, strenuously contended 
before us that, even on the footing of the 
amount payable to either or survivor, 
since there is no presumption in favour, 
of the wife, all that could be said is that 
there would be a resulting trust in favour 
of the surviving wife and that, as the 
respondent is the senior wife of the decea- 
sed, she would be entitled to share that 
amount. This argument, as we think, 
is mixed up with the real issue, namely, 
whether the appellant could invoke any 
of the exceptions to the generalrule. That 
question does not involve consideration 
and disposal of the rights of the contesting 
claimants in respect of the two amounts. 
From the standpoint of administration 
and the requirement of mentioning the 
items the deceased left in the affidavit of 
assets, which will eventually bear on 
Court-fee, we are of opinion that at this 
stage substantive rights of the contend- 
ing claimants do not fall to be decided. 
All that we are concerned is to see whether 
the nature of the case requires application 
of the exception contained in section 255. 
We think, that, in this case, the nature of 
the case being such, namely, a joint 
account payable to either or survivor, 
the surviving wife is entitled to draw the 
money inher own right. Apartfrom that 
she is not obliged even to apply for Letters 
of Administration. But, since th 
Bankers, as we are told, had insisted upon 
such Letters she had applied. In such 
case, the Court is not barred from grant- 
ing Letters as a formality to enable the 
appellant to meet the demands of the 
Bankers in order to draw the amount. 
As we opined, earlier, the consideration! 
will apply to the other claim on account 
of the death benefit of the husband. 


4. Learned counsel] for the respondent 
strongly relied on In the matter of Varada- 
raja Mudaliar (sic) Panickarv. T. N. & Q. 
Bank by its Official Liquidators? to contend 
that in the case of either or survivor 
account the money belonged to the estate 





1. 55 L.W. 252: (1942) 1 M.L.J. 161 : 203 
LC. 588: A.I.R. 1942 Mad. 351. 
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of the husband, and that being so, no 
exception could be applied to the general 
rule that the entire assets should be dis- 
closed in the affidavit of assets. But, 
this contention is only begging the ques- 
tion. The authority cited does not go 
beyond that we have already mentioned 
that in case of such account, the survivor 
may hold the proceeds of the account in 
trust, if there are other valid claimants 
to the same. But that is entirely ‘a 
matter different from, as we said, what we 
are concerned. 


5. Also it is contended for the respon- 
dent that the order of Paul, J. is not a 
final one and as such the appeal did not 
lic. What a final order would be in a 
case, will depend not merely on the 
abstract proposition of law but also the 
circumstances of each case. Cases on 
this partare legion. Suffice it to say that 
in the instant case Paul, J.’s order was 
final, because there was nothing more to 
be considered so far as the main petition 
for granting of Letters of Administration 
is concerned. As a matter of fact 
the appellant had once obtained such 
Letters, but it happened to be in the 
absence of the respondent at whose ins- 
tance the earlier order had been set aside. 
The objection as to the maintainability 

- of ae appeal cannot therefore, be accep- 
ted. 


6. We accordingly allow the appeal. 
No costs, ; 


RS. ———— Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—N, ‘Krishnaswamy Reddy, F. 


Paranjothi Udayar and others 
a Petitioners* 


v. 
‘State and others .. Respondents. 


(A) Griminal Procedure Gode, 1973 (1 of 
1974), Sections 202, 208 and 484—Repeal and 
savings—Ghapter XVIII of the old Gods— 
Offence triable by a Gourt of session or High 
Gourt—Pendency of inquiryp—New Gode coming 
into force—Inguiry to be dealt with and dis- 
posed of under the new Gode. 


On a private complaint filed against the 
petitioners on 5th February, 1974 alleging 
that they trespassed into the land and 
unlawfully cut and removed the paddy 
crops therein thereby committing offence 
falling under sections 147, 148, 447, 379 
and 506 (2), Indian Pena] Code, the 
District Magistrate took the case on file 
under section 395 read with section 398, 
Indian Penal Code, after recording the 
sworn statement of the complainant and 
transferred the case to the file of the 
Judicial Second Class Magistrate. The 
Judicial Second Class Magistrate took 
_the case on file and issued summons to the 
accused and on the appearance of all the 
accused; a copy of the complaint was 
furnished to them and the case was ad- 
.journed to 14th March, 1974, for the 
„examination of the prosecution witnesses - 
on that date, after recording the under- 
taking of the complainant to bring the 
witnesses on that date. The case was 
then finally adjourned to roth April, 1974 
and on that date when the accused were 
present, the Magistrate passed orders 
stating that the complaint disclosed offen- 
ces under section 395 and 395 read with 
397, Indian Penal Gode, which are triable 
by Court of sessions, and committed them 
to take their trial in the Court of sessions 
under section 209, Criminal Procedure 
Gode. Ona petition filed by the accused 
to quash the order of committal, 


Held, The committal proceedings are 
liable to be quashed since the Judicial 


* Crl.Mis.P. Nos. 2841 and 3130 of 1974. 
25th April, 1975. 
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Second Class Magistrate failed to follow 
the procedure provided under sections 
202 and 208 of the new Code in view of 
the proviso to section 484 of the Code, 
dealing with savings and repeal. 

[Paras. 20 and 22.] 
Section 484 of the Code generally exempts 
the application of the provisions of the 
Code in all appeals, applications, trials, 
inquiries etc., and such appeals etc., shall 
be disposed of, continued etc., in accord- 
ance with the provisions of the Code of 
Criminal Procedure, 1898, as in force 
immediately before such commence- 
ment, as if the new Code had not come 
into force. [Pare. 19.] 


But the proviso makes it clear that 
every inquiry under Chapter XVIII 
the old Code, which was pending at the 
commencement of the new Code, shall be 
dealt with and disposed of in accordance 
with the provisions of the new Code. 
Chapter XVIII of the old Code deals with 
inquiry into cases triable by the Court 
of sessions or High Court. [Para. 19.] 


If once the new Code is made to apply to 
any proceedings, such proceedings must 
be dealt with irrespective of the stage of 
such proceedings as if such pı oceeding 
was instituted after the new Code came 
into force and deal and dispose it of under 
the provisions of the new Code. 

[Para. 20.] 


(B) Griminal Procedure Gode, 1973 (II of 
1974) Sections 202, 208—Scops—Private com- 
plaint—Offence triable by a Gourt Si session— 
Procedure to be adopted by the Magistrate— 
Recording of statement of witnesses—Furni- 
shing of such statements and documents to 
accused— Mandatory. : 


Section 202 (2) of the Code gives a dis- 
cretion to the Magistrate to take evi- 
dence of witnesses on oath, before the issue 
of process, for the purpose of finding out 
whether there was any case for enquiry 
or trial. But under the proviso to sec- 
tion 202 (2) no such discretion is given in 
the case of offences triable exclusively 
by the Court of sessions, and in such cases 
it is mandatory that the Magistrate shall 
require the complainant to produce all his 
witnesses and examine them on oath. 
[Para. 11.] 


Under section 203 of the Code, even in 
cases triable exclusively by the Court 
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of session, the Magistrate, if he is of 
opinion, after examining the witnesses, 
that there are no sufficient grounds for 
proceedings shal] dismiss the complaint. 


[Para. 12.] 


Section 208 of the Code provides tbat in a 
case instituted otherwise than on a police 
report, if it appears to the Magistrate 
issuing process under section 204 that 
the offence is triable exclusively by the 
Court of session, the Magistrate shall 
without delay furnish to the accused, free 
of cost, a copy of each: (i) the statements 
recorded under section 200 or section 202, 
of all persons examined by the Magis- 
trate; (i) the statements and confessions, 
if any, recorded under section 161 or 164; 
and (tii) any documents produced before 
the Magistrate on which the prosecution 
proposes to rely. (Para. 17.] 


A reading of the proviso to clause (2) of 
section 202 together with section 208 (t) 
would clearly show that on a complaint 
before theMagistrate where it appears that 
the offence committed is triable exclu- 
sively by a Gourt of Session, the statements 
of all the witnesses produced by the com- 
plainant must be recorded and the copies 
of such statements of the witnesses so 
recorded aud documents relied on by the 
prosecution shal] be furnished to the accus- 
ed free of cost. Thus the recording of the 
statements of witnesses under the proviso 
to clause (2) of section 202 and the 
furnishing of copies of such statements as 
provided under section 208 (i) are manda- 
tory. [Para. 17 ] 


Held on fasts, the Judicial Second Class 
Magistrate on receiving the complaint, 
by transfer, in accordance with the pro- 
visions of Chapter XVIII of the old Code, 
took the complaint on file and adjourned 
the case for the examination of the pro- 
secution witnesses. As the new Cade, 
came into force in the meanwhile, under 
the proviso to section 484 of the new Code, 
the istrate ought to have dealt with 
and disposed it of as if the inquiry com- 
menced after the new Code came into 
force. [Para. 20.] 


Case referred to :— 


S. F. Abdulla and others v. State by Deputy 
Commercial Tax Officer, Sriperumbudur, 
Cr], M.P. No. 2478 of 1974. 


TJ] 


Gril. M. P. 2841 of 1974:— 

Petition praying that in the circums- 
tances stated therein and in the affidevit 
filed therewith the High Court will be 
pleased to transfer the case S. C. No. 67 
of 1974 from the file of the Court of the 
Assistant Sessions Judge, Ramanatha- 
puram at Devakottai, to the file of any 
other Court of competent jurisdiction 
within the District or at Madurai. 


Gri. M. P. 3130 of 1974 :— 


Petition praying that for the reasons 
Stated therein the High Court will be 
pleased to quash the order of committal 
made in P. R. G. No. 3 of 1974,0n the file 
of the Court of the Judicial Second Glass 
Magistrate, Karaikudi. 


C. K. Venkatanarasimkan, for Petitioners. 


Public Prosecutor No.IV and R. Santhanam, 
for Respondents. 


The Court made the following 


ORDER .—C1. M. P. No. 2841 of 1974 
has been filed by the petitioners, namely 
accused I to 4, 7, 9, IO to 14, 17, 18, 20, 
for transfer of S. G. No. 67 of 1974 from 
the file of Assistant Sessions Jvdge, 
Ramanathapuram at Devakottai, to the 
file of any other Court of competent 
jurisdiction within the District or at 
Madurai. Cr. M. P. No. 3130 of 1974 has 
been filed to quash the order of committal 
made in P.R.C. No. 3 of 1974 on-the file 
of the Court of Judicial Second Glass 
Magistratę, Karaikudi. 


2. Ishall first take up Cr. M. P. No. 313 
of 1974. This petition has been filed by the 
aforesaid accused to quash the committal 
proceedings on the main ground that the 
Judicial Second Class Magistrate, Karai- 
kudi, has not followed the procedure 
laid down under (the new Code of Crimi- 
nal Procedure, hereinafter called ‘‘the 
Code”) in cases of private complaints and, 
therefore, the committal was illegal. 


3. The facts of the case are these : One 
Muthana Kone, the second respondent 
herein, filed a private complaint before 
the District Magistrate, Devakottai on 
5th February, 1974 alleging that the 
petitioners herein and six others trespassed 
into his land at Sattanendalpatti village 
on 30th January, 1974 and unlawfully cut 
and removed his paddy crops therein and 
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committed offences falling under sections 
147, 148, 447, 379 and 506 (2), Indian 
Penal Gode. The learned District 
Magistrate took the case on file under 
section 395 read with section 398, Indian 
Penal Code, after recording the sworn 
statement of the complaint and transferred 
the case to the file of the Judicial Second 
Class Magistrate, Karaikudi. 


4. The learned Judicial Second Class 
Magistrate, Karaikudi took the case on 
file as P. R. C. No. 3 of 1974 and issued 
summons to the petitioners and the 
other accused and on the appearance of 
all the accused, a copy of the complaint 
was furnished to them and the case was 
adjourned for the examination of the pro- 
secution witnesses to 14th March, 1974, 
after recording the undertaking of the 
second respondent-complainant to bring 
the witnesses on that date. The case was 
again adjourned to goth March, 1974, 
for the examination of the prosecution 
witnesses on the undertaking given by the 
second respondent-complaint to produce 
the witnesses. Again, from 20th March, 
1974, the case was adjourned to 1st April, 
1974, for examination of the prosecution 
witnesses. The case was then adjourned 
to 10th April, 1974.and on that date when 
the petitioners and the other accused 
were present, the Magistrate passed orders 
stating that the complaint disclosed offen- 
ces under section 395 and 395 read with 
397, Indian Penal Code, which are 


_ttiable by Court of sessions, and com- 


mitted them totake their trialin the 
Court of sessions of Ramanathapuram 
Division at Madurai, under section 209, 


‘ Criminal Procedure Code. 


5. ‘Though the case was taken on file by 
both the District Magistrate and the 
Judicial Second Class Magistrate, before 
the Code came into force, when the com- 
mittal order was passed which was on 
roth April, 1974 the Code had come into 
force, which was on rst April, 1974. This 
order was presumably made by the learn- 
ed Magistrate as he understood that the 
new provisions of the Code had given dis- 
cretion to him to commit the accused with- 
out examining the witnesses even on a 
private complaint. 


6. Itis urged by the learned counsel for 
the petitioner Sri C. K. Venkatanara- 
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simhan that the learned Magistrate 
ought to have examined the witnesses 
and furnished copies of the statements 
and other documents on which the second 
respondent-complainant relied before the 
order of committal was passed under 
section 209, Criminal Procedure Code, 
and that the Magistrate had erred in not 
following the mandatory provision of 
sections 202 and 208, Criminal Procedure 
Code. It is, therefore, necessary to 
consider the provisions of the Gode in 
respect of the order of committal relating 
to private complaints. 


7. Chapter XV of the Code, which con- 
tains four sections, namely, sections 
200 to 203, deals with complaints to 
Magistrate. 


8. Under section 200 of the Code, a 
Magistrate taking cognizance of an 
offence on complaint shall examine upon 
oath the complainant and the witnesses 
present, if any, and the substance of such 
examination shall be reduced to writing 
and shall be sigued by the complainant 
and the witnesses, and also by the Magis- 
trate, excepting in cases where the com- 
plainant is a public servent and the com- 
plaint is in relation to the discharge of 
his official duties and where the Magis- 
trate makes over the case for inquiry or 
trial to another Magistrate under section 
192. 


9. Under section 201, if the Magistrate 
is not competent to take cognizance 
of the offence, he shall return the com- 
plaint, if it is in writing, for presentation 
to the proper Gourt with an endorsement 
to that effect and if the complaintis not in 
writing, direct the complainant to the 
proper Court. 


10. Now we come to section 202 of the 
Code which is relevant for our discus- 
sion. It reads as follows : 


“ Postponement of issue of process.— (1) 

Any Magistrate, on receipt of a 
complaint of an offence of which he is 
authorised to take cognizance or which 
has been made over to him under sec- 
tion 192, may,if he think fit, post- 
pone the issue of process against the 
accused, and either inquire into the 
case himself or direct an investigation 
to be made by a Police Officer or by 
such other person as he thinks fit, for 


THE MADRAS LAW ‘JOURNAL REPORTS 


{1975 


the purpose of deciding whether or 
not there is sufficient ground for pro- 
ceeding : 


Provided that no such direction for in- 
vestigation shall be made :— 


(a) where it appears to the Magis- 
trate that the offence complained of 
is triable exclusively by the Court of 
session ; Or 


(b) where the complaint has not been 
made by a Court, unless the com- 
plainant and the witnesses present (if 
any) have been examined on oath 
under section 200. 


(2) In an inquiry under sub-section 
(1), the Magistrate may, if he thinks 
fit, take evidence of witnesses on oath : 


Provided; that if it appears to the 
Magistrate that the offence complained 
of is triable exclusively by the Court 
of sessions, he shall call upon the com- 
plainant to produce all his witnesses 
and examine them on oath. 


(3) If an investigation under sub-sec- 
tion is made by a person not being a 
Police Officer, he shall have for that 
investigation all the powers conferred 
by this Gode on an officer incharge of 
a Police Station except the power to 
arrest without warrant.” 


11. Thus, we see that under clause (1) 
of section 202, the Magistrate on receipt 
of a complaint of an offence of which he 
is authorised to take cognizance, postpone 
the issue of process against the accused, 
and either inquire into the case himself 
or direct an investigation to be made by 
a Police Officer for the purpose of decid- 
ing whether or not there is sufficient 
ground for proceeding. The proviso to 
clause (1) clearly states that no direction 
for investigation as provided under that 
clause shall be made where it appears to 
the Magistrate that the offence complain- 
ed of is triable exclusively by the Court 
of session. We are not concerned with 
Proviso (5) to Clause (1) of section 202 
in the instant case. Clause (2) of section 
202 gives a discretion to the Magistrate 
to take evidence of witnesses on oath be- 
fore the issue of process for the purpose 
of finding out whether there was any case 
for enquiry or trial. The Proviso to 


11] 


Clause (2) is very important as it lays 
down a special proccdure in respect of 
the offences complained of, triable ex- 
clusively by the Court of session. If 
it is an offence other than the offences 
triable exclusively by the Court of ses- 
sion, discretion is given to the concerned 
Magistrate under Clause (2) to take evi- 
dence of witnesses on oath, if he (Magis- 
trate) thinks fit. But the proviso does not 
give such a discretion to the Magistrate 
in respect of an offence triable 
exclusively by the Court of session, and 
in such cases, the Proviso makes it 
mandatory by the following words “‘he 
(the concerned Magistrate) shall call upon 
the complainant to produce all his witnes- 
ses and examine them on oath”. Thus, dis- 
cretion is given to the concerned Magis- 
trate to examine witnesses on oath in 
respect of offences, But once it appears 
to the Magistrate that the offence com- 
lained of is triable exclusively by the 
Court of session, he shall require 
the complainant to produce all his 
witnesses and examine them on oath. 





12. Now, we come to section 203 of the 
Code. Under this section, if once the 
Magistrate has recorded evidence of the 
witnesses either in his discretion under 
clause (2) or has recorded the evidence 
ofall the witnesses produced by the com- 
plainant as provided under the Proviso in 
tespect of offences triable exclusively by 
the Court of session and he (Magistrate) 
is of opinion that there is no sufficient 
ground for proceeding, he shall dismiss the 
complaint after briefly recording the 
easons for so doing. This would show 
that in private complaints, the Magistrate 
even in cases triable exclusively by the 
Court of session, after examining the wit- 
nesses as per the proviso to clause (2), if 
he is of opinion that there are no sufficient 
grounds for proceeding, shall dismiss the 
complaint. The disposal of the complaint 
under section 203 of the Code applies to 
even the offences complained of, which 
appear to the Magistrate are triable exclu- 
sively by the Court of session, unlike a 
case instituted on a police report. Under 
the Code, a discretion is given to the 
Magistrate to dismiss the complaint even 
if the complaint discloses offences triable 
exclusively by a Court of session if such 
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Magistrate is of opinion that there was 
no sufficient ground for committal, 


13. We will again go back to the proviso 
to clause (2) of section 202, I have al- 
ready noted that under this proviso, the 
Magistrate shall call upon the complai- 
nant to produce all his witnesses and exa- 
mine them on oath, if it appears to him 
that the offence complained of is triable 
exclusively by the Court of session. It is 
mandatory and compulsory on the part of 
the Magistrate to examine all the witnesses 
produced by the complainant. There 
may be cases where the complainant has 
not produced the witnesses and therefore, 
in such cases, the examination of such wit- 
nesses on oath does not arise. 


14. The next stage will arise when the 
complaint is not dismissed under section, 
203,Criminal Procedure Code, and where 
it appears that the offences alleged therein 
are exclusively triable by the Court of 
session, 


15. Chapter XVI of the Code deals with 
commencement of proceedings before 
Magistrate (sections 204. to 210). This 
Chapter deals with commencement of 
proceedings before the Magistrate in res- 
pect of the offences triable by such Magis- 
trate including petty offences under sec- 
tion 206 of the Code and the procedure to 
be followed in respect of committal on a 
police report (section 207) and the proce- 
dure to be followed in other cases triable 
by a Court of session, other than instituted 
on a police report (section 208), 


16. Under section 207, the Magistrate 
shall without delay furnish to the accused, 
free of cost, in a case where the proceeding 
has been instituted on a police report, a 
copy of each of the following : 


(i) the police report ; 


(#) the first information report recorded 
under section 154 ; 


(iit) the statements recorded under sub- 
section (3) of section 161 of all persons 
whom the prosecution proposes to examine 
as its witnesses, excluding therefrom any 
part in regard to which a request for such 
exclusion has been made by the police 
officer under sub-section (6)of section 1 733 


(io) the confessions and statements, if any, 
recorded under section 164 ; and 
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(o) any other document or relevant ex- 
tract thereof forwarded to the Magistrate 
with the police report under sub-section 
(5) of section 173. 


17. The object of furnishing copies to 
the accused, in cases instituted on police 
report, is to facilitate the accused to pre- 
pare his defence in advance by knowing 
what are the materials by which the prose- 
cution seeks to prove its case against him. 
In respect of a private complaint where the 
offences appear to be exclusively triable 
by a Court of session, the documents men- 
tioned in section 207 will not be available 
to the accused as all those documents 
come into existence during the course of 
investigation by the police. In this back- 
ground, we have to consider the scope and 
object of section 208 of the Code which 
runs as follows : 


<c Supply of copies of statements and docu- 
ments to accused in other cases triable by 
Gourt of session—Where, in a case insti- 
tuted otherwise than on a police report, 
it appears to the Magistrate issuing pro- 
cess under section 204 that the offence 
is triable exclusively by the Court of 
Session, the Magistrate shall without 
delay furnish to the accused, free of 
cost, a copy of each of the following: 


(i) the statements recorded under sec- 
tion 200 or section 202, of all persons 
examined by the Magistrate. 


(ii) the statements and confession, ifany 
recorded under section 161 or section 


164. 


üi) any documents produced before 
e Magistrate on which the prosecu- 
tion proposes to rely : 


Provided that if the Magistrate is satis- 
fied that any such document is volumi- 
nous, he shall, instead of furnishing the 
accused with a copy thereof, direct that 
he will only be allowed to inspect it 
either personally or through pleader 
in Court.” 


This section provides that where in a case 
instituted otherwise than on a police re- 
port, it appears to the Magistrate issuing 

rocess uncer section 204 that the offence 
is triable exclusively by the Gourt of ses- 
sion, the Magistrate shall without delay 
lrurnish to the accused free of cost, a copy 
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ofeach of (i) the statements recorded un“ 
der section 200 or section 202, of all per- 
sons examined by the Magistrate; (ii) the, 
statements and confessions, ifany,recorded 
under section 161 or 164; and (it) any, 
documents produced belore the Magis- 
trate on which the prosecution proposes to 
rely. 


A reading of the proviso to clause (2) of 
section 202 together with section 208 (i) 
would clearly show that on a complaint 
before the Magistrate where it appears! 
that the offence committed is triable ex-, 
clusively by a Court of Session, the sate 
ments of all the witnesses produced by the 
complainant must be recorded and the, 
copies of such statements of all the witess- 
es so recorded shall be furnished to the ac-| 
cused free ofcost. Similarly a copy of any 
statement recorded by the Magistrate un- 
der section 200 of the Code shall also be 
furnished to the accused. Besides the 
copies of the statements of the witnesses 
and the statements recorded under section 
200, this section also provides for the fur- 
nishing of the copies of the statements and 
confessions, if any, recorded under section 
1610r section 164, and any other oc ani 
produced before the Magistrate, on whic 
the prosecution proposes to rely. Thug, 
it is seen that the recording of the state- 
ments of witnesses on oath as provided un- 
der the Proviso to clause (2) of section 202 
and the furnishing of copies of such state- 
ments as provided under section 208 (i) 
are mandatory. In cases instituted on a 
police report, the accused will have the 
benefit of obtaining the copies of the state- 
ments of witnesses recorded by the police. 
In cases instituted other than on a police 
report, the Legislature in its wisdom has 
thought of providing the same facility and 
benefit to the accused and, therefore, the 
examination of the witnesses by the Magis- 
trate ina case exclusively triable by a 
Court of session, was made obligatory, so 
that the accused may have the copies of 
such statements and other documents, if 
any, mentioned in Clauses (ii) and (ti) of 
section 208 furnished to him and have the 
benefit of preparing his defence as an 
accused in a police case will have. 


The Magistrate after having furnished 
copies as required under sections 207 and 
208, as the case may be, shall commit 


IT) 


the accused to the Court of 
section 20g. 


18. In the instant case, the Magistrate 
has not examined any witness as required 
under the Proviso to clause (2) of section 
202 of the Code as he ( istrate) 
thought that this was a case instituted be- 
fore the Code came into force and it was 
not necessary for him to follow the pro- 
visions of tbe Code and, therefore, with- 
out following the . provisions, merely 
committed the accused to Sessions as is 
done in cases instituted on a police 
report. 


Session under 


19. The question that arises now is 
whether the Magistrate was right 
in having ignored to follow the procedure 
provided under the new Code on the 
ground that the complaint was filed ear- 
lier to the Code coming into force. In 
other words, he seems to be of the view 
that he has to continue from the stage at 
which the case stood on the day when the 
Code came into force. It is, therefore, 
necessary to consider the scope of sec- 
tion 484 of the Code which deals with 
repeal and savings. Section 484 runs 
thus : 


“ Repeal and savings -—(1) The Code 
of Criminal Procedure, 1898, is hereby 
repealed. 


(2) Notwithstanding such repeal— 


(a) if, immediately before the date 
on which this Code comes into force, 
there is any appeal, application, trial 
inquiry or: investigation pending, then, 
such appeal, application, trial, inquity 
or investigation shall be disposed of, 
continued, held or made, as the case 
may be, in accordance with the pro- 
visions of the Code of Criminal Pro- 
cedure, 1898, as in force immediately 
before such commencement (hereinafter 
referred to as the old Code), asif this 
Code had not come into force: 


Provided that every inquiry under 
Chapter XVIII of the Old Code, which 
is pending at the commencement of this 
Cade, shall be dealt with and disposed 
of in accordance with the provisions 
of this Code. 
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Clauses (2) (b) and (2) (c) are not rele- 
vant for our discussion. This section 
generally exempts the application of the 
provisions of the Code in all appeals, 
applications, trials, inquiries or investiga- 
tions pending and provide that such 
appeals, applications, trials, inquiries 
or investigations shall be disposed of, 
continued, held or made, as the case may 
be, in accordance with the provision of 
the Gode of Criminal Procedure, 1898, a 
in force immediately before such com- 
mencement, as if this Code had not come 
into force. But the proviso makes 
it clear that every inquiry under 
Chapter XVIII of the Old Code, which 
was pending at the commencement of this 
Code shall be dealt with and disposed 
of in accordance with the provisions o 
this Code. Chapter XVIII of the old 
Code deals with inquiry into cases triable 
by the Gourt of session or High Court. 


20. The complaint in the instant case 
was presented to the District Magistrate 
who after consideration transferred the 
same to the Magistrate as it appeared 
to him that the complaint disclosed 
offences triable exclusively by the Court 
of Session. The Judicial’ Second Class 
Magistrate, on receiving the complaint 
by transfer, in accordance with the pro- 
visions of Chapter. XVIII of the old 
Code, took the complaint on file and 
adjourned the case for the examination of 
the prosecution witnesses; as the new 
Code came into force on Ist April, 1974, 
he did not follow the procedure under the 
old Code—in my opinion, rightly—as the 
-Proviso to section 484 (2) (a) has clearly 
stated that every inquiry under Chapter 
XVIII of the old Code, which is pending at 
the commencement of this Code, shall be 
dealt with and disposed of in accordance 
with the provisions of this Code, But, 
however, the Magistrate has fallen into 
an error in not following the provisions 
of the new Code. The proviso clearl 

states that at whatever stage the inquiry 
was pending at the commencement of 
the Code under Ghapter XVIII, it must 
Le dealt with and disposed ofasifsuch in- 
quiry commenced after the new Code 
came into force. In other words, if once 
the new Code is made to apply to an 

proceeding such proceeding must be 
dealt with irrespective of the stage o 
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such proceeding as if such proceeding 
was instituted after the new Code came 
into force, and deal and dispose it of 
under the provisions of the new Code. 
If the Proviso is interpreted otherwise, 
it will lead to anomaly. Ifitis construed 
that the inquiry under the old Gode will 
be valid upto the stage till the new Code 
came into force and that thereafter the 
new Code will apply, it would mean 
that in the same inquiry, both the old 
Code and the new Code apply at two 
different stages. This cannot be the 
object of the Legislature. Either the 
old Code will apply in toto as provided 
in clause (2) of section 484 or the 
new Code will apply in toto in respect 
of Chapter XVIII as provided under the 
Proviso to clause (2) (a) of section 484. 
There cannot by any via media. I am, 
therefore, of the view that the Judicial 
Second Class Magistrate must have 
followed the procedure provided under 
the new Code, which I have discussed 
fully in the paragraphs supra, before 
taking further action. 


21. An unreported decision of Paul, J., 
in S.f. Abdulla and others v. State by 
Deputy Gommercial Tax Officer, Sriperum- 
budur! was brought to my notice. The 
learned Judge has clearly found in the 
following terms while interpreting the 
scope ofthe Proviso to section 484 (2) 


(a): 


“ Irrespective of the stage which the 
committal enquiry reached, the com- 
mitting Magistrate must stop further 
enquiry under the old Code and 
proceed in accordance with the provi- 
sions of the new Gode”. 


I agree with this observation, but with 
the modification that the new Code will 
apply in toto and that the enquiry under 
Chapter XVIII of the old Code, pending 
at the commencement of the new Code 
is completely wiped out and the provi- 
sions of the new Code will apply as if the 
enquiry started after the new Code 
came into force. 


22. Inthe result the committal proceed- 
ing are quashed and Criminal M.P.No. 
3110 of 1974 is allowed. In view of the 





1. Cri. M. P. No. 2478 of 1974. 
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orders on this petition, no further orders 
are necessary in the petition for transfer 
of S.C.No.67 of 1974 namely, Criminal 
M.P.No.2841 pof 1974. 


VS. Petition (M.P. No. 3110 
of 1974) allowed and 
order of commitial 
quashed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 





(Special Original Jurisdiction.) 
PRESENT :—T. Ramaprasada Rao, F. 


Mohammed Karimuddin (died) and 
others Petitioners* 


v. 


The State of Madras represented by 
the Special Deputy Collector of Lend 
Acquisition, State Housing Board 
Schemes, Madras-1 and others 
Responder-ts. 


(A) Land Acquisition Act (I of 1894), section 
48 (1)—Vacant land belonging to petitioner— 
Acquisition for public purpose—JNotification 
under section 4 (1)—Enguiry—Squatters rais- 
ing objection—Assurance by Government to the 
petitioner that the land would be acquired— 
No award passed—Lapse of nine years— 
Withdrawal from acquisition on extrarcous 
consideration —Order of withdrawal—Liabi- 
lity to be quashed on certiorari—Constitution 
of India (1950), Article 226. 


(B) Natural Justice—Whether violated— 
Estoppel— Assurance by Government whether 
amounts to promissory estoppel. 


The law of Eminent Domain enables the 
State to compulsorily acquire private 
land. By such a statutory process the 
owner is deprived of his rights to own 
property. This he has to suffer in public 
interest. But what is relevant is that the 
land acquisition process which contem- 
plates the ultimate taking of possession, 
necessarily involves a substantial abridg- 
ment of the rights of ownership as would 
amount to deprivation of the owner of 
his property and consequential damage, 





* W.P. No. 2470 of 1969. 
21st June, 1974. 
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as is referred to in section 23 of the Land 
Acquisition Act. The word ‘ possession’ 
in section 48 of the Act has to be inter- 
preted liberally and in the above light. 
No irrefragable test can be laid down as 
to whether on a furnished hypothesis, 
the owner is deprived of his property by 
the land acquisition process beginning 
from the notification under section 4 (1) 
and ending with the award enquiry under 
sections 9 and 10 of the Act. The mean- 
ing given to “possession ” in the decided 
cases arising under Article 31 of the 
Constitution, provides a safe guide for 
interpreting the word in section 48 (1) 
of the Land Acquisition Act, which term 
engulfs within it the expression “ sub- 
stantial deprivation of rights of owner- 
ship.” . [Para. 17.] 


Acquisition of property is equivalent to 
substantial deprivation of property rights. 
An extinguishment of private right in pro- 
perty is possible by objective acts such as 
physical taking over as well as by acts of 
omissions and commissions leading to the 
same effect and resulting in robbing of 
the owner of the attributes of enjoyment 
which are annexed to ownership. 


[Para. 18.] 


Ordinarily the power of the Government 
to cancel a notification under section 4 
(1) of the Act as also to withdraw lands 
of which possession was taken for pur- 
poses of acquisition has to be conceded 
both under the General Clauses Act as 
well as under the express provisions in the 
Land Acquisition Act. But when the 
facts in a given case are peculiar and when 
the principle of promissory estoppel or 
election is invocable because of such facts 
and circumstances, a further probe is 
necessary to find as toin what capacity 
the State acted when it issued the chal- 
lenged notification under section 48 (1) 
of the Land Acquisition Act. [Para. 21.J 


The power to withdraw a notification, 
therefore, has to be interpreted ejusdem 
generis with the specific cases. [Para. 22.] 


It effectively the owner’s right to enjoy 
the property has been prevented for nine 
years by Government machinery acting 
to his prejudice and when by such long 
delay and encouragement given to tres- 
passers there has been a serious impair- 
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ment of the value of the property and the 
petitioner’s right to enjoy it, then the 
State is estopped from exercising their 
statutory powers under section 48 (1) of 
the Act, on the principle of promissory 
estoppel. [Para. 19,| 


Held on facts, that the dominant purpose 
appeared to be to help the squatters who 
had trespassed into the land subsequent 
to the notification to the utter prejudice 
of the petitioner who was not éven con- 
sulted in the matter and there was a 
violation of the principles of natural 
justice when the State acted as it did. 
The resultant order has to be removed 
by issuing the rule under Article 226 of 
the Constitution. [Paras. 22 and 23.] 


Cases referred to :— 


Sivaprakasa Mudahar v. State of Madras, 
(1963) 2 M.L.J. 376: A.I.R. 1964 Mad. 
115 ; Subodh Gopal Bose’s case, (1954) 
S.G.R. 587 : 1954 S.C. J. 127 : 67 L.W. 


Union of 
India (C.A. No. 646 of 1964) ; Vijay 
Mills Limited v. The State of 
Gujarat, (1969) 2 S.C.R. 60. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records relating to the 
order of the first respondent, dated 3rd 
June, 1969 and all other connected 
records on the file of the first Respondent 
and quash the order in G.O. Ms. No. 
226 (Housing), Labour Department, 
dated 3rd June, 1969 and withdrawal 
notification published in Fort St. George 
Gazette, dated 11th June, 1969, Part TĪ, 
section I, page 843, relating to the lands 
of the petitioners comprised in Survey 
No. 1/1-A in Arumbakkam, Madras 
extended Area taluk. 


K. K. Venugopal and 7. Kanakaraj of MIs. 
Raj and Raj, for Petitioners. 
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The Advocate-General assisted by T. 
Sathiadeo, Assistant Government Pleader, 
R. Thillai Villalan, S. K. Rajavelu and 
V. Natarajan, Advocates, for Respondents. 


The Court made the following 


OrpvEr—In this Writ Petition the peti- 
tioners seek to quash the order of the Ist 
respondent in G.O. Ms. No. 226 {Hous- 
ing), Labour Department, dated 3rd 
June, 1969 and the consequent notification 
of withdrawal from acquisition of certain 
lands of the petitioners under the provi- 
sions of the Land Acquisition Act, which 
notification was published in the Fort St. 
George Gazette, dated llth June, 1969. 
The petitioners are the owners of an extent 
of 15.94 acres of land in Survey No. 
1/1-A in Arumbakkam, which is compris- 
edinthe Madras extended Area Taluk. 
The lands are situate on the Madras- 
Bangalore Trunk Road and near a deve- 
loped colony known as Shenoynagar 
and is in the neighbourhood of the well- 
known colony of Anna Nagar. The Ist 
petitioner died during the pendency of 
the Writ Petition and his surviving legal 
representatives are said to be the 2nd 
and 3rd petitioners. The original regis- 
tered owner of the property was late 
Khader Mohideen Sahib. On 10th 
August, 1960 a notification under section 
4 (1) of the Land Acquisition Act was 
published notifying the intention to 
acquire the above lands belonging to 
Khader Mohideen Sahib for develop- 
ment of the areas in the neighbourhood 
of Madras City in accordance with the 
Land Acquisition and Development 
Schemes of the Government of India. 
It is not in dispute that the development 
of the neighbourhood of the Madras 
City was undertaken by the Tamil Nadu 
State Housing Board under the powers 
vested in it by the Tamil Nadu State 
Housing Board Act. In pursuance of 
the general policy of framing and execut- 
ing improvement schemes the acquisition 
of the above land was undertaken by the 
State. It is not also equally in dispute 
that under the improvement scheme 
which covered the land as above, a provi- 
sion was made for acquisition of these 
lands for the avowed purpose of the 
scheme. If once a scheme is so approved, 
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the same could only be cancelled by the 
Board as such under section 56 of the 
Tamil Nadu State Housing Board Act, 
1961. The Board is a statutory corporate 
body having a perpetual succession and 
a common seal, as delineated in sections 
3 and 4 of the above Act. Thus, the 
notification under section 4 (1) of the 
Land Acquisition Act, dated 10th August, 
1960 was issued in the above background 
under the normal provisions of the Land 
Acquisition Act. The notice under sec- 
tion 5-A of the Land Acquisition Act, 
hereinafter referred to as the Act, was 
served on the petitioners on 25th August, 
1960. The petitioners expressed their 
desire that their entire land in the survey 
number, which was of an extent of 19.76 
acres may be acquired instead of the 
major block being split into two by 
reason of the acquisition. In effect, 
therefore, the petitioners, by their state- 
ment, dated 27th October, 1960, cate- 
gorically stated that they had no objec- 
tion for the acquisition of the land in 
question. The case of the petitioners is 
that at the time when the notification 
under section 4 (1) of the Act was pub- 
lished in the Gazette; it was a vacant 
site as conceded by the Surveyors in the 
State Housing Board Department. It 
appears, however, that several persons, 
who apparently formed themselves into 
an Association called the N.S.K. Nagar 
Kudivazhvor Sangam, Arumbakkam, 
filed statements to the effect that they 
had built huts on the Jand in question 
and that they were organising a Co- 
operative Society to purchase the land 
with the help of the Government and 
they have no objection to the acquisition 
of the land provided they were given alter- 
native accommodation in case they are 
compelled to shift from this area. An 
enquiry under section 5-A of the Act was 
held and the petitioners state that the 
occupants as above, though unauthorised, 
were given a hearing. It is in that con< 
text the petitioners alleged that on 7th 
December, 1960, the Collector of Madras, 
as the Land Acquisition Officer, sent to 
the Secretary to Government, Industries, 
Labour and Co-operation Department, 
a draft declaration which has to follow 
the usual enquiry under section 5-A of 
the Act to the effect that about 301 


IT] 


persons have put up huts in the land and 
that the hut-dwellers have no objection to 
the acquisition if the sites in the acquired 
area are allotted to them or an alter- 
native mode of rehabilitation is thought 
of by the authorities in the course of 
execution of the development scheme. 
The Joint Director of Town Plarining, it 
appears, endorsed that the land in ques- 
tion is absolutely needed for develop- 
ment of the neighbourhood of the Madras 
City and the scheme has to be proceeded 
with. On 17th April, 1961, the Board of 
Revenue, as is seen from the records, 
recommended the acquisition and this 
was done after fully apprising themselves 
of the objections of the hut-dwellers, It 
was in those circumstances that the drat't 
declaration proposed by the Collector 
was accepted, and the Government, on 
6th December, 1961, approved of the 
declaration and caused it to be published 
on that date. It has also been brought 
out before me that Government specifi- 
cally informed the State Housing Board 
that they have accepted the resolutions 
of the Board and recommended that the 
present occupiers be given preference in 
allotment of future sites in the developed 
area and that the occupants be permitted 
to continue until alternative sites are 
provided and that squatters be evicted 
but bearing in mind that in deserving 
cases they should be rehabilitated. It 
should be, however, stated that it was 
only after the notice under section 4 (1) 
of the Act was issued, an attempt was 
made by the statutory authorities to 
include the names of the Occupants in 
the self-styled N.S.K. Nagar. As by then 
two years had lapsed, and as there was 
no award enquiry as it is popularly called, 
the petitioners h counsel, on 10th 
April, 1962, complained about the non- 
passing of the award and called upon the 
Land Acquisition Officer to take further 
proceedings and pass an award or drop 
the acquisition proposal forthwith. On 
receipt of this notice the appropriate 
authorities, without dropping the proceed- 
ings, intended to proceed with it. On 
30th July, 1972, notices under sections 
9 (3) and 10 of the Act were served on 
the petitioners, in which, for the first 
time, the names of about 260 hut- 
dwellers were noticed as if they were 
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interested in the land. The petitioners’ 
case is that they had absolutely no interest 
in the land at any relevant point ot time. 
The petitioners filed their statements 
seeking for reasonable compensation for 
their lands. The petitioners obviously 
were under the impression that after the 
award enquiry fixed as above on 27th 
August,1962, the Land Acquisition Officer 
would pass the usual award fixing a 
reasonable compensation for their lands. 
But nearly two years thereafter, and four 
years after the date of the notification 
under section 4 (1) of the Act, a fresh 
notice under section 5-A of the Act was 
once again given. Obviously this step 
was taken by reason of a decision of this 
Court reported in Sivaprakasa Mudaliar v. 
State of Madras1, in which the petitioners 
were not parties. The acquisition by 
then was questioned by owners in the 
neighbourhood of the petitioners’ lands 
and it was in those circumstances and. 
having regard to certain observations. 
made by this Court in the above case a 
fresh section 5-A enquiry was directed by- 
this Court in cases where no such enquiry 
was held. This was, however, mis-. 
understood and a second Opportunity to 
the petitioners by way ofa second. 
enquiry under section 5-A was given. 
Again the petitioners expressed their no 
objection to the acquisition and pointed. 
out that the other occupants either in the 
huts or in the houses which by then 
cropped up unauthorisedly were totally 
dis-interested in the lands or in the 
acquisition. The Collector of Madras, 
again on 27th June, 1964, as the Land 
Acquisition Officer, while recommending 
the acquisition and menticning the exist- 
ence of 338 huts and 4 tiled houses, stated 
that the occupants were prepared to 
have the existing land divided and allott- 
ed to them on payment of costs and 
expressly observed that the objections 
of the occupants may be overruled as they 
would be given alternate accommodation 
by the State Housing Board when they 
are actually evicted pursuant to the fram- 
ing and implementation of the improve- 
ment scheme. Even thereafter nothing 
happened. The petitioners once again 
notified the Land Acquisition Officer 


se 


1. (1963) 2 M.L.J. 376: ALR. 1964 Mad._ 
15. 
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that they would be moving the Court for 
a writ of mandamus for the passing of an 
award if one such is not passed for all 
that had happened. Curiously enough, 
in August, 1965, a third enquiry under 
section 5-A of the Act was held under 
directions from the Board of Revenue as 
it was represented that the records were 
not traceable. In those circumstances 
the Collector, on Ist October, 1965, sent 
a third draft declaration to the Govern- 
ment mentioning that by then about 
345 occupants had come up in the area 
and once again recommended that their 
objections may be overruled and that 
they could be provided with alternative 
accommodation by the State Housing 
Board. At this stage, a second declara- 
tion under section 6 was made by the 
Government and it should therefore be 
deemed that the Government was satis- 
fied that the acquisition process should 
go on in spite of the occupants having 
unauthorisedly come up on the land. 
Pursuant to this notification under section 
6, on 6th April, 1966, once again the 
award enquiry was taken up and notices 
under sections 9 (3) and 10 were given 
not only to the petitioners but also to the 
occupants as if they were interested per- 
sons. On 16th May, 1966, the enquiry 
was held. 


2. Itis at this stage that certain special 
features which loomed very large in the 
instant case, have to be considered in 
detail so as to appreciate the contentions 
of parties. Apparently, in the course of 
the award enquiry as above, the occu- 
pants styling themselves as members of 
the N.S.K. Nagar Kudivazhvor Sangam, 
Arumbakkam, made representations to 
the Land Acquisition Officer. It is seen 
from the letter of the Special Deputy 
Collector to the Chairman, State Housing 
Board, dated 17th May, 1966 that, he 
gained the impression during the enquiry 
that the Chairman, State Housing Board, 
represented to the N. S. K. Nagar Kudi- 
vazhvor Sangam that the land acquisition 
proposals had been dropped.He,therefore, 
enquired whether he could proceed to 
pass an award. On 28th May, 1966, the 
Chairman, State Housing Board, wrote 
directly to the Secretary to Government, 
Industries, Labour and Co-operation 
Department, after referring to the draft 
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declaration proposals and the earlier 
approval given by the State Government 
to the same : 


“ It has proposed to drop the acquisi- 
tion of the land in S. No. 1/l-A, 
Arumbakkam village, now occupied by 
N. S. K. Nagar........-06- a 


Even in this letter it is not stated that the 
area which is not occupied by the occu- 
pants of N. S. K. Nagar was not required 
by the State Housing Board for purposes 
of the improvement scheme. This is 
followed up by another letter by the 
Chairman of the State Housing Board 
referring to the hut-dwellers in the area 
and expressing its opinion that after care- 
ful examination it was considered by it 
that the land may be excluded from acqui- 
sition. The Secretary to Government, 
on 5th October, 1966, wrote back to the 
Chairman, State Housing Board, pointing 
out that the hut-dwellers’ objections had 
already been overruled on the recom- 
mendation of the Collector of Madras, 
and enquired as to how the Chairman, 
State Housing Board, has_now taken a 
different view and recommended the 
withdrawal of the acquisition. He asked 
the Chairman to clarify the position. In 
this letter, dated 21st December, 1966, the 
Chairman, State Housing Board, wrote 
thus : 


“I am to state that M(I) and M(H) 
after personal inspection of the area 
have decided to leave out the area 
comprised of N. S. K. Nagar from acquist- 
tun. In pursuance of the above deci- 
sion only I have recommended the ex- 
clusion of the land from acquisition.’ 


The italics is mine. Soon there- 
after the petitioner filed a Writ Petition 
for the issue of a writ of mandamus to pass 
an award, but this was dismissed at the 
admission stage with directions to 
approach the Government. On 13th 
March, 1967, the Government issued G.O 
Ms. No. 925, Housing, to the effect that 
the Chairman, State Housing Board, 
recommended that S. No. 1/1-A, Arum- 
bakkam, be excluded from acquisition 
and it purports to say that on such re- 
commendation and after careful exami- 
nation the Government decided that the 
land be excluded from acquisition for 


ii 
West Madras Neighbourhood Project. 
The Collector was asked to put up neces- 
sary proposals for withdrawal under sec- 


tion 48 (1) of the Land Acquisition Act. 
No such step was immediately taken either 


by the Collector of Madras or by the. 


Government. On the other hand, on 
21st September, 1967 the Government 
replied to the petitioner’s notice in pur- 
suance of the earlier writ which was dis- 
missed at the admission stage, stating that 
the question of withdrawal was under 
consideration. Obviously, therefore, no 
final decission was taken till then. On 
17th November, 1967 a second Writ Peti- 
tion, (Mohammed Karimuddin Saheb and two 
others v. State of Madras by the Special Deputy 
Collector of Land Acquisition, State Housing 
Board, Schemes, Madras-1)+, was filed to 
pass an award, which was again dismissed 
at the admission stage with a direction to 


the Government to dispose of the matter. 


within three months. No action was 
taken by the Government pursuant to 
the earlier attitude of theirs, A third 
Writ Petition, (Mohammed Karimuddin 
Saheb and two others v. State of Madras 
represented by Special Deputy Collector of 
Land Acquisition, State Housing Board, 
Schemes, »Madras-1)*, was filed for a 
similar relief, for a mandamus 
to the appropriate officer to 
award, as by then every possible enquiry 
contemplated under the Land Acquisi- 
tion Act was over. After a full hearing, 
Kailasam, J., allowed the Writ Petition 
as the Government did not pursue their 
earlier vague intention to withdraw even 
though several opportunities were given 
by the Court during the heating. The 
order in W.P. No. 705 of 1968 has become 
final as it has not been appealed against. 
On 29th November, 1968 the petitioner 
called for compliance of the order of 
Court. Even then nothing was done. 
Nearly ten months later an application for 
contempt was filed and in particular the 
Land Acquisition Officer was made the 
respondent as being the contempner. 
Itis only thereafter the impugned notifica- 
tion under: section 48 (1) was made and 
was sought te be published in the Gazette 
gn lith June, 1969. The contempt appli- 
cation was closed after accepting the 

a ee 


‘1. W.P.. No. 3467 of 1967. 
2. W.P. No. 705 of 1968, 


MLj—51 


an. 
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apology tendered by the Land Acquisi- 
tion Odicer, It is in the above circum- 
stances that the present writ petition for 
the issue of a writ of certiorari to quash the 
notification under section 48 (1) of the 
Land Acquisition Act was filed. 

3- The contention of the petitioner is 
that after all that has happened for nearly 
nine years subsequent to the fitst notifica- 
tion under section 4 (1) of the Land 
Acquisition Act, it cannot be said that 
Possession of the lands was not taken by 
the Government. Reliance is strongly 
placed upon the manner in which the 
land acquisition process was set into 
motion and how trespassers were en- 
couraged to occupy private land which 
was by then Sequestered under the power 
of eminent domain of the State. Refer- 
ence was made to the fact that the first 
notification under section 4 (1) did not 
mention any occupant and that it was 
only in 1962 when notices under sections 
9 (3) and 10 were issued in connection 
with an award enquiry that about 260 
trespassers were noted as interested per- 
sons in occupation of the land. It was 
also submitted that having regard to the 
peculiar facts and circumstances of this 
case whereby the Town Planning autho- 
tities who were a wing of the State, the 
State Housing Board authorities and the 
authorities of the Madras Corporation, 
the latter two being statutory bodies 
under the immediate supervision and 
control of the State Government sought 
to encourage the occupancy of such tres- 
passers by permitting them to put up 
pucca structures thereon and by spending 
public money for the improvements of 
the said colony called N. S. K. Nagar. 
It was contended that it was through the 
active support and co-operation of the 
Government and the Statutory bodies 
under their control the trespassers have 
gained ground into the land though they 
conceded in unequivocal terms in the 
correspondence which I shall presently 
refer to, that they had absolutely no 
tight, title or interest over the land. In 
fact, expenditure of public money was 
incurred as if it was a budgetable item of 
expenditure and the Said budget having 
been finally approved by the State Govern- 
ment which they reviewed, it creates 
inter alia a situation of promissory estoppel 
which would not permit the State ta 
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resurrect an: exhausted power under 
section 48 of the Land Acquisition Act. 
Pertinent reference was made to the fact 
that the Corporation put up public roads 
and streets and lighted them at public cost 
and this was all to the knowledge of and 
with the connivance of the State Govern- 
ment. The petitioner is said to have been 
deprived of every conceivable right. over 
his property and it is not possible for the 
Government to invoke section 46 (1) of 
the Land Acquisition Act and hence the 
impugned notification is without juris- 
diction. Secondly, it was said that the 
effect of the action of the respondent in 
withdrawing the acquisition .p1oceedings 
is that they are taking away private pro- 
perty and practically vesting the same 
without authority in the trespassers. 
Though at every conceivable point of time 
the Collector of Madras, the Chairman, 
State Housing Board and the Commis- 
sioner, Corporation of Madras, including 
the Directorate of Town Planning were 
all parties to conferences in which they 
would not countenance the objection of 
the trespassers and on the other hand 
were repeatedly recommending the ac- 
quisition of the property, the subject can- 
not be left to an on-the-spot decision by 
the executive to leave the area comprised 
by N.S. K. Nagar from acquisition purely 
on humanitarian grounds. Though the 
award was ready to be passed by the Land 
Acquisition Officer, he did not pass it 
and this itself is reflective of lack of bona 
fides on the part of the State and its 
officers. It is only when a writ of manda- 
mus is issued and after repeated direc- 
tions by the Court in various writ peti- 
tions that the impugned notification was 
issued and this itself reflects that the Ist 
respondent acted hand in glove with the 
hut-wellers in N.S. K. Nagar. In the 
judgment of this Court in W.P. No. 705 
of 1968 the Court did not agree with the 
reasons given by the State in not complet- 
ing the acquisition. There has been a 
deliberate postponement of the comple- 
tion of a legal process resulting in an 
arbitrary and capricious order being 
passed in the shape of the impugned 
notification. Even though section 48 (1) 
envisages a power in the State to with- 
draw from acquisition a land of which 
possession has not been taken, yet such a 

wer is not available in the instant case 

ving regard to the circumstances and 
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acts already referred to and in the light 
of the telling events that happened bet- 
ween 1960 and 1969, 


4. Incidentally it pointed out in the 
supplemental affidavit filed by the peti- 
tioner that the lands were nct unsuitable 
for the scheme. As a matter of fact 
no record has been produced to show 
that the State Housing Board, in a 
manner known to law, has given up this 
scheme and the various limbs including 
the acquisition of the petitioner’s lands 
for purposes of the said scheme. It is 
expressly stated that the notification is 
made with an ulterior motive of bene- 
fiting the hut-dwellers and in any event 
there are no grounds or circumstances 
upon which the Government could have 
come to the conclusion that the land was 
not suitable for the scheme. The said 
opinion, if any, formed on the spot is 
not the result of any objective approach 
or assessment of the relevant materials. 
Such materials were considered earlier 
by the State when it made the declara- 
tion under section 6 and the present 
situation, therefore, projects lack of 
bona fides on the part of the authorities. 
Reliance was placed upon the observa- 
tions of the Select Committée in para- 
graph 12 ofthe report dated 2nd February, 
1893 for effecting the change in law and 
the circumstances under which the power 
under section 48 could be invoked. It is 
said in the report that experience has 
shown that the only occasion on which 
powers of withdrawal could be really 
useful are when an award has shown 
that the Government was seriously mis- 
led by an underestimate of the value of 
the land. Reference was also made to 
the observations made by the Collector 
of Madras, who in ‘consultation with 
the Chairman, State Housing Board, has 
stated that the hut-dwellers have requested 
the exclusion of the land from acquisi- 
tion and that the Chairman has recom- 
mended that the land may be excluded 
from acquisition. It is this which promt- 
ed the Government to make the impugned 
order. The argument, however, is that 
the Chairman, State Housing Board, 
did not make any such recommendation 
on his own, but he was prompted to do 
so because M{I} and M(H), after 
inspection, have decided to leave out 
the area comprised of N. S. K. Nagar 


IT] 


from acquisition. It was brought out 
in the course of arguments that M(I) 
refers to Minister of Industries and M(H) 
refers to Minister for Housing, : 


5. In the counter-affidavit filed by the 
State the facts stated are clearly admitted. 
It is said that the Government decided to 
withdraw these lands from acquisition 
even in 1967 and that they had the right 
to issue the impugned order, though in 
1969. The factual allegation that posses- 
sion of the property has been taken in 
some shape or other is denied. It is 
said that no prejudice has been caused to 
the petitioner and the allegation that the 
withdrawal is motivated and for the pur- 
pose of helping the occupants in N.S.K. 
Nagar is denied. Jf, the hut-dwellers 
occupied these lands in the course of 
the land acquisition process, the petitioner 
is to be blamed for it. As the Govern- 
ment had an absolute power under 
section 48 to withdraw the lands from 
acquisition, before, possession is taken 
they did so, 


6. The 2nd respondent, namely, the 
Corporation of Madras, ‘admits that the 
‘Kalai Valluva Mandram which posed 
itself to be a Welfare Association in N. S. 
K. Nagar, approached the Corporation 
for locating an elementary school and 
for improving the locality and that the 
Corporation agreed to do so at the instance 
of the Councillor of the division ‘and 
that no plan has been sanctioned by the 
Corporation for any construction over 
these lands. Itis conceded that the bene- 
ficiary of the acquisition process was the 
Chairman, State Housing Board and it 
was at his instance the impugned notifi- 
cation was made. For all the above 
reasons it is said that the writ petition 
is devoid of merit. : 


a 
7- In the course'of arguments learned 
counsel for the petitioner mostly relied 
upon the facts and circumstances of this 
case and urged that by the time the noti- 
fication was issued by the State, there was 
an exhaustion of power since it should 
reasonably be presumed in the instant 
case that the Government should be 
deemed to have taken possession of the 
lands in question. Once this position 
is reached, -the impugned notification 
fajls for want of jurisdiction. The theory 
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of promissory estoppel is also pressed 
into service. answer to the allegation 
that the petitioner is not prejudiced, it 
is said that the property is a tota] loss 
to him and as he could not interfere with 
the land in any manner after a notifi- 
cation’ under section 4 (1) is made and 
after the lands are included in a scheme 
sanctioned by the State Housing Board 
under the State Housing Board Act it 
is idle to say that the petitioner is to be 
blamed for his inaction in having allowed 
the trespassers to get into the lard and 
foist themselvesin it. On the other hand, 
the learned Advocate General would say 
that as possession, in fact, has not been 
taken by the Government and as there js 
no evidence to that effect, the impugned 
notification does not suffer from any error 
of jurisdiction or want of jurisdiction or 
excessive exercise of jurisdiction. The 
State Housing Board merely appeared 
by counseland would not urge any serious 
contention for the consideration of this 
Court. 


8. Having regard to the long drawn 
Process in which the suit land was in- 
volved in an acquisition process ard as 
such an event by itself is a strange one 
which is not normal, this Court felt that 
it was necessary to get sufficient facts 
from the records which the parties are 
obliged to produce in a proceeding under 
Article 226, and for that purpose appoint- 
ed a Commissioner to go into the ques- 
tion and find out the nature and purport 
of the events that transpired with refe- 
rence to the correspondence and the 
public records which give a colour to 
the land acquisition proceedings which 
are to be scrutinised by me. 


9. ‘We have already seen that the 
notification under section 4 ( 1) of the 
Land Acquisition Act was made by the 
Government at the instance of tke bene- 
ficiary namely, the. State Housing Board, 
it is common ground that the State 
Housing Board was of the view that for 
purposes of development of the areas in 
the neighbourhood of the Madras City 
and the development schemes of the 
Government of India, the lands in ques- 
tion were needed for purposes of such 
development. In the said notification no 
reference is made to any person in occy- 
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Pation of the premises. But soon there- 
after representations were received from 
persons who are admittedly trespassers 
into the land stating that they have 
occupied it under a mistaken impression 
that it was Government land and that 
they were prepared to purchase the land 
with the help of the Government and they 
requested the Government to modify the 
scheme so as to suit their own purposes. 
From the records of the Land Acquisition 
Officer it is seen that the persons in occu- 
pation were keen on securing parcels of 
the acquired lands at cheap prices and 
that they had no objection to the acquisi- 
tion and that they may be allowed to 
continue in the present lands till alter- 
nate sites are provided. The trespassers 
‘began to slowly develop their case from 
time to time and there were many other 
emigrants into the land later. When 
such representations were made, a con- 
ference was held as between the Joint 
Director of Town Planning, Engineer, 
Corporation of Madras, in the presence 
of the Land Acquisition Officer. In 
November, 1960, the Government issued. 
-a Memo. dated 21st November, 1960, 
but this document has not been produced. 
A reference to it, however, is made in 
the letter from the Special Deputy Col- 
lector to the Director of Town Planning 
(M5 28741169 dated 5th January, 1961). 
The following is the relevant portion of 
the letter: 


“This land is within the scheme area 
shown in the composite blue print 
plan for West Madras Neighbourhood 
prepared by the Joint Director of 
Town Planning. The Joint Director 
of Town Planning and the Madras 
Corporation Engineer expressed the 
view at a conference held after a joint 
inspection that no land in the scheme 
area could be exempted from acquisi- 
tion and all the lards and the structures 
within the scheme area are to be acqui- 
red.” ‘ i : 


Even the Board of Revenue, as early as 
January, 1961, in their Ref. No. 14. 
-18526/60-1 dated 28th January, 1961, 
asked the Collector to ascertain and 
report as to how the Corporation of 
Madras has proposed to rehabilitate 
the families affected by the acquisition 
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in the case. When the Commissioner 
was asked about it, he replied in March, 
1961 as follows: 


‘With reference to your letter cited 
I have to state that the building appli- 

` cations submitted by the occupants 
in S. No. 1/1-A of Arumbakkam have 
been refused by this office for the 
reasons that the layout for this area 
has not been got sanctioned and that 
this site is notified for acquisition under 
section 4(1)of the Land Acquisition Act. 

` The appeal of these residents against 
the refusal of their building applications 
is now pending consideration of the 
Standing Committee (Town Planning 
and Improvements). 


Since this- field is included in the West 
Madras Township Scheme the question 
of re-habilitation ofthe families affected 
by the proposed acquisition should 
form part of the Township Schemes 
and is a matter pertaining to the State 
Housing Board which will be executing 
the Scheme. ~ i 


The Joint Director of Town Planning 
expressed ‘the view, in his letter Rc. 


No. 3237.61 dated 29th March, 1961, 


that it would not be possible to recom- 
mend the exclusion of the land from the 
acquisition and that the question: of 
rehabilitating the families now resident 
‘in the area would be a question for the 
State Housing Board who are acquiring 
the land and will notbe the responsibility 
of the Corporation of Madras. It was in 
those circumstances that the Board 
strongly recommended that’ the declara- 
tion under section 6 may be proceeded 
with and the families affected by the 
acquisition may be sympathetically con- 
sidered by the State Housing Board who 
shall take steps to rehabilitate them. 
The Government, Industries, Labour 
and Co-operation Department, in their 
Memorandum No. 158236 S$.1/60-11 
dated 13th February, 1962 have stated 
as follows: : 


“While submitting the Draft Declara- 
‘ tion unde! section 6 of the Land Acqui- 
sition Act, in respect of certain lands 
required for Neighbourhood Projects, 
the Collector of Madras has brought 
to the natice of Government the 


Il] MOHAMMED KARIMUDDIN 2. STAT OF MADRAS (Ramaprasada Rao, F.) 405 


requests of the families affected by 
acquisition, for alternative accommo- 
dation. The Board of Revenue has 
suggested that the State Housing Board 
may be requested to rehabilitate the 
affected families. The matter was 
referred to the State Housing Board, 
which considered the question in all 
aspects and has resolved’as follows: 


“ (a) The owners may be given pre- 
ference in allotment of building sites 
on hire purchase subject to eligibility 
and other rules, at the price fixed by 
the Board for the public, such sites 
being, as far as possible, near their 
original places of occupation; 


(6) The authorised tenants may be 
given plots on sale basis at prices fixed 
for the public, or in the alternative sm- 
all plots may be leased out to such of 
those who are unable to buy, on econo- 
mic lease rents prescribed by the Board; 


(c) The case of squatters may be left 
to Government to decide on merits.’ 


2. The Government have considered 
the recommendation of the State 
Housing Board and passed the follow- 
ing orders:— 


Item (a) The Government accept the 
recommendation. Item (b) The 
Government accept the recommen- 
dation. The State Housing Board is 
however, requested to see that the 
authorised tenants, are allowed to 
continue to dwell in the present dwel- 
lings (on terms fixed by the Board) 
till alternative sites are provided to 
them. 


Item (c)! Generally the squatters 
should be evicted. In deserving cases, 
the State Housing Board will be instruc- 
ted by Government to frame a suitable 
project under the Slum Clearance 
Scheme for their rehabilitation”, 


It is therefore very clear that in February, 
1962 the Government had in view the 
case of the squatters and they were of 
the opinion that the squatters should be 
evicted and that in deserving cases the 
State Housing Board will be instructed 
by the Government to frame a suitable 
project under the Slum Clearance 
Scheme for their rehabilitation, 


10. Even then the squatters went on 
submitting. memorandum after memo- 
randum to the Government. The Col- 
lector of Madras in D., Dis. 1802/61 dated 
27th June, 1964 stated that the objections 
of the squatters may be overruled, that 
their objections are of a common nature 
and that they will be given alternative 
accommodation by the State Housing 
Board when they are actually evicted. 
It may be of interest to point out that at 
every stage the squatters were admitting 
the title of the petitioner to the property; 
but their ultimate request was to pass 
orders ta acquire the area and thereafter 
permit them to occupy those plots which 
they have clandestinely occupied, but 
after accepting a reasonable cost from 
them. After all this, the Collector of 
Madras wrote to the Government in 
J6.D.Dis. 26389/64 dated lst October, 
1965 stating tbat the objections of the 
squatters were without substance and 
that they may be overruled and he sought 
for orders for the publication of the decla- 
ration under section 6. Pursuant to 
that, declaration under section 6 was 
made and an award enquiry was held in 
which: the occupants of the so called 
N.S.K. Nagar appeared before the Land 
Acquisition Officer. He also expressed 
the view that as the award enquiry is 
over whether he may proceed to pass the 
award. It was at this stage a hint was 
given in the letter of the Land Acquisi- 
tion Officer, dated 17th May, 1966, that 
the Secretary ofthe Kudivazvor Sangam 
of N.S.K. Nagar met the Chairman, State 
Housing Board and that he was informed 
that the land acquisition proposal has 
been dropped. The files do not disclose 
as to how and in what circumstances 
the Chairman, State Housing Board, 
who was very eager to acquire the lands, 
recommended that it could be dropped. 
When the Chairman was confronted 
with his inconsistent attitude the Chair- 
man wrote to the Government as follows: 


“I state that the land bearing S. No. 
1/1-A of Arumbakkam which comprises 
of N.S.K. Nagar for which the Draft 
Declaration has been approved by the 
Government in the G.O. cited is full 
of huts numbering about 350. The 
hut-dwellers have requested the ex- 
clusion of the land from acquisition, 


406 


After careful examination it is consi- 
- dered that the land may be excluded 
from acquisition. I therefore request 
- early orders of Government excluding 
the land from acquisition.” 


In this, letter it is clear that the only 
consideration for dropping the acquisi- 
tion after the infiltration of the trespassers 
into the land, which was practically 
encouraged by both the Corporation 
authorities and the Governmental agen- 
cies, was that the hut-dwellers have re- 
quested the exclusion of the land from 
acquisition and therefore the lands may 
be excluded from acquisition. When 
he was firrther confronted by the Secre- 
tary to Government, Industries, Labour 
and Housing, with the following letter, 


“J am to invite attention to the letter 
cited and to state that the land in 
S.No 1/I-A full of huts numbering 
about 350 has already been brought 
to the notice at the time of 5-A enquiry 
and the objection to acquire this Jand 
was overruled on the recommendation 
of the Collector of Madras and the 
Chairman, State Housing Board. But 
it is rot known why the Chairman, 
State Housing Board, has now taken 
a different view ard recommerded the 
withdrawal from acquisition, I am 
to request the Chairman to clerify the 
position at a very early date”. 


the Chairman wrote back : 


“With reference to your letter cited, 
I am to state that M(I) and M(H) 
after personal inspection of the area 
have decided to Jeave out the area 
comprised of N.S.K. Nagar from acqui- 
sition. In pursuance of the above decision 
only, Ihave recommended the exclusion 
of the land from acquisition.” 


Thereafter the Government proceeded 
on the basis that it was the Chairman, 
State Housing Board, who was not for 
acquisition and that he recommended 
that the lands may be excluded from 
acquisition. It was mdde out in G.O. 
Ms. No. 925 (Housing), Department of 
Industries, Labour and Housing, dated 
13th, March, 1967, that it was on the 
recommendation of the Chairman that 
the Government decided to exclude the 
lands from acquisition. Two years Jater 
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and after all that has happened, the 
impugned notification has come. 


xx. It is thus seen that the Chairman, 
State Housing Board, by himself did not 
recommend exclusion of the land from 
acquisition. As a matter of fact, he was 
opposing the hut-dwellers and was keen 
upon acquiring’ the land. It is common 
ground that the statutory Board func- 
tioning under the Madras State Housing 
Board, did not pass any resolution can- 
celling the scheme or avoiding the scheme 
in a manner known to law. The narra- 
tive of facts above discloses that it was 
purely on humanitarian considerations, 
but by totally ignoring the rights of the 
petitioner, that the Government made an 
on the spot decision through the execu- 
tive to drop the acquisition. The 
Chairman, State Housing Board, had 
to confess that it was because of the deci- 
sion of the executive in the above manner 
that he recommended the withdrawal. 
Nothing has been brought to my notice 
to show that the entire circumstances 
were reviewed by the Chairman, State 
Housing Board or by the executive at any 
time to come to a reasonable decision 
on a fact which has become almost a 
fait accampli. Government knew that 
the trespassers have occupied the land. 
The Corporation of Madras encouraged 
them by spending public money and 
putting up streets and lighting therein 
and by opening schools. Mr. Thillai 
Villalan sought to argue that the Corpo- 
ration was in the dark about the affairs. 
I do not agree. The Corporation was 
represented by its Engineer in conferences, 
which were held from time to time and 
the Corporation knew that the hut 
dwellers therein had no right to occupy 
the private land, but yet public money 
was spent to put up roads in it and even 
lighting thereon. This was duly budgeted 
for. That a large sum of money has been 
so spent from and. out of the Corporation 
funds is not in dispute in this case. But 
what is stated by Mr. Thillai Villalan 
is that such expenditure was incurred 
at the instance of the Municipal Coun- 
cillor and that it was not a regular expen- 
diture. He would, however, admit that 
the expenditure was budgeted and that 
the said budget was forwarded to the 
Government which ultimately approved 
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of the same. The State Housing Bocrd 
represented by counsel was not'in a 
position to take a definite stand and no 
further arguments were addressed before 
me. It is in these circumstauces the 
subject comes up before me for the issue 
of a writ of certiorart, 


x12. The notification under section 48 (1) 
of the Land Acquisition Act, for with- 
drawal of the land acqui.ition process 
refers to the letters of the Chairman, 
State Housing Board. The decision taken 
by the Government in G.O.Ms. No. 925- 
(Housing), Department of Industries, 
Labour and Housing, dated 13th March, 
1967 is also one of the captioned refe- 
rences, In ‘the above Government 
Order it is said that the Chairman, 
State Huusing Board, has récommended 
that this lend may be excluded from 
acquisition and it was consequent upon 
this the Government decided to exclude 
the land from acquisition. Factually 
this has no legs to stand. When the 
Chairman, State Housing Board, was 
confronted with such a situation, he 
categorically said in Exhibit P-41, one 
of thé exhibits marked by the Com- 
missioner, that it was the State executive 
represented by Ministers who decided to 
leave dut the area and it is only pursuant 
to the above decision he recommended 
the exclusion of the land from acquisition. 
I have also referred to the fact that the 
executive took an on-the-spot decision 
when they inspected the land. Every 
other limb of the State Government, 
such as the State Housing Board, the 
Director of Town ‘Planning, and the 
statutory authorities, like the Corporation 
of Madras and even the executive, 
namely, the State Government at one 
time and prior to the declaration made 
under section 6 of the Land Acquisition 
Act in Exhibit P-26, were irr ably 
of the view that the squatters in occupa- 
tion of a portion of the land to be acquired 
may be given plots after the scheme is 
developed by the State Housing Board on 
prices to be fixed by the Board and the 
unauthorised occupants be dealt with by 
the Government on merits. In fact, the 
Government, while accepting the recom- 
mendations made by the Collector of 
Madras; Board of Revenue and the Uhair- 
man, State Housing Board, said in Exhibit 
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P-26 that the authorised tenants be 
allowed to coutinue to dwell in the present 
dwellings till alternative sites are provided 
to them. On the question whether the 
squatters should be evicted, the Govern- 
ment agreed that they should be so evic- 
ted, but in deserving cases the State 
Housing Board be instructed to frame a 
suitable project wider the Slum Clearance 
Scheme for their rehabilitation. After 
all tais, there is nothing on record to 
show as to why the executive through its 
Ministers made a decision without re- 
ference to merits to exclude the land 
occupied by ‘the occupants trom acquisi- 
tion and ultimately decided to drop out 
the entire land from acquisition. On the 
merits it is clear that tne executive after 
inspectio decided ox:ly’to leave out: the 
area comprised of N.S.K. Nagar from 
acquisition. It did not. decide at any 
time ‘until it passed the impugned order 
to exclude from acquisition the entire 
property belonging to the petitioner for 
purposes of the West Madras Neighbour- 
hood - Project. Here also there is a 
lacuna. l am, therefore, satisfied that 
there ıs an error apparent in the order as 
both G.O.Ms. No. g25 dated 13th 
March, 1967 (Exhibit P-42) and also 
Exhibit P-43, which is the ‘challenged 
notification, do coatain i formation which 
is obviously an apparent error. Tae 
Chairman, Siate Housing Board, did uot 
recommend that the land may be exclu- 
ded from acquisition, On the other 
hand, he made it clear that in pursuance 
of the decision of the executive to leave 
out the area comprising of N.S.K. Nagar 
from acquisition, he says that he recom- 
mended the exclusion of the said land 
from acquisition. Even then, itis only 
that portion of the land which comprises 
of the so called N.S.R. Nagar which 
ougat to have been excluded, But in 
the challenged notification the entire 
land has been withdrawn. This apparent 
error, therefore, necessarily justifies 
judicial interference under Article 226 of 
the Constitution. 


13. The next question is whether section 
48 , of the Land Acquisition Act 
should be literally interpreted and under- 
stood. No doubt, the coatention of 
the learned Advocate General that as 
physical possession has not been taken 
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by the State, the jurisdiction of the State 
to withdraw the subject-matter cf acqui- 
sition from acquisition is always available, 
is a proposition which prima facie has to 
be accepted. But in the peculiar case 
with which I am confronted, it is neces- 
sary to see whether the owner has been 
deprived of possession of the land, the 
term possession being understood in a 
legalistic and juristic way. No doubt, 
the force of statute law is strong and 
imperative. But it should not be for- 
gotten that the law draws its waters from 
the natural springs of society itself, not 
from the artificial reservoir of Parlia- 
ment. As pointed out by a witty writer 
Judge E..A. Parry in The Drama of the 
Law, “statutes” are only quoted, Their 
disastrous effect on human happiness has 
made them rightly repellant to men of 
generous miuds. Even Judges can scar- 
cely hide their contempt for statutes 
that enact the opposite of what their 
author intended and only serve to en- 
tangle the simple and innocent in a net 
of ruin.” Before this aspect is furthered, 
it is better to recapitulate once again the 
necessary facts. 


14. Notification under section 4 (1) 
was made in August, 1960. At that time 
there was no indication that there were 
any squatters in the land. The Collector 
of Madras recommended the acquisition 
in December, 1960. The Joint Director 
of Town Planning was emphatic that the 
property should not be left out of acquisi- 
tion because the vast developing Poona- 
mallee High Road would call for widen- 
ing and introduction of service roads and 
the major design of the neighbourhood 
will require the land to be used for pur- 
poses of other than what it is now being 
used for. This observation was made by 
the Director of Town Planning in March, 
1961. The Board of Revenue, in April, 
1961, after considering the question of 
squatters who by then got into the field, 
recommended a declaration to be made 
under section 6. The Government, in 
December, 1961 made the first declara- 
tion under section 6, if such an expression 
could be used. ‘This was obviously made 
after the Government was satisfied that 
the presence of squatters cannot be 
a hindrance for acquisition. In February, 
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1962, the Government made it clear in 
Exhibit P-24 that it had accepted the 
resolutions of the Board and the squatters 
be evicted but in deserving cases they 
may be rehabilitated. Then followed 
a lull, because between 1962 and 1964 
third parties interfered and questioned 
the very scheme of the State Housing 
Board and consequentially the acquisi- 
tion of lands for purposes of the neigh- 
bourhood scheme. Once again in 1974 
the matter was taken up after the judg- 
ment went against the owners in which 
the petitioner did not participate. In 
June, 1964, the Collector once again 
after making a specific reference to the 
request of the squatters, recommended 
that the land in question may be acquired. 
Again an cnquiry under section 5-A was 
made. In October, 1965 the Collector 
sent again a draft declaration recom- 
mending acquisition and observing that 
the squatters could bs sympathetically 
dealt with by the State Housing Board. In 
April, 1966 the Government accepted the 
game and was satisfied that the land is 
required for a public purpose. During 
this period of six years the petitioner could 
not have dealt with the land in any man- 
ner as by then he was lulled into a secu- 
rity by the promises held out by the 
Government Officials including the 
Collector of Madras, the Board of Reve- 
nue, the Land Acquisition Officer and 
the Director of Town Planning that in 
spite of the infiltration by trespassers his 
property could be acquired. The sanc- 
tioned scheme has not been amended to 
avoid the acquisition. The petitioner 
therefore, could not have taken any steps 
in any direction to assert his right on the 
land within the scheme area when the 
Government was looking after his interests. 
It is only thereafter that a sudden turn 
was made in 1966 when the State execu- 
tive through its Ministers after personal 
inspection of the area decided to leave 
the area comprised of N.S.K. Nagar from 
acquisition. No file has been shown to 
me as to whether while expressing that 
view ot deciding in that way the State 
Government exercised its mind and consi- 
dered the relevant material. It seems 
to me that the decision was arrived at 
only on humanitarian consideration, but 
while contemporaneously ignoring private 
rights. 
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a5. In such circumstances when the 
Government decides nearly after nine 
years to withdraw from acquisition a 
particular land for reasons which are 
not relevant, but purely on extraneous 
considerations, it is necessary to see and 
adjudge whether such a decision is made 
by a quasi-judicial tribunal or not and 
whether it is sustainable in law. 


16. Apart from the apparent error in 
the impugned order which by itself is a 

und foriinterference under Article 226 
of the Constitution for the issue of a writ 
of certiorari to remove such an errone- 
ous order, other features in this case 
broadly referred to above would enable 
the petitioner to succeed. 


17. The law of Eminent Domain enables 
the State to compulsorily acquire pri- 
vate land. By such a statutory process 
the owner is deprived of his rights to own 
property. This he has to suffer in public 
interest. But what is relevant for our 
purpose is that the land acquisition process 
which contemplates the ultimate taking 
f possession, necessarily involves a 
substantial abridgment of the rights of 
wnership as would amount to depri- 
ation of the owner of his property and 
consequential damage, as is referred to 
in section 23 of the Land Acquisition 
Act. The word ‘possession’ in section 48 
f the Act has to be interpreted liberally 
and ir. the apove light. No irefragable 
test can be Jaid down as to whether 
m a furnished hypotbesis, the owner is 
deprived of bis property by the land acqui- 
sition process beginning from the noti- 
fication under section 4 (1) and ending 
with the award enquiry under sections g 
and ro ofthe Act. ‘The words ‘possession’ 
and ‘deprivation’ have been considered 
{by the Supreme Gourt while interpreting 
Article 31 of the Constitution of India. 
In my view, the meaning of those terms 








1. 1954 S.C.R. 587: 1954 S.G,J. 
67 L.W. 206 : A.LR. 1954 S.C. 92. 
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“Broadly speaking, it may be said that 
an abridgement would be so sub- 
stantial as to amount to deprivation 
sre eters ifin effect it withheld the proper- 
ty from the possession and enjoyment of 
the owner or seriously impaired its 
use and enjoyment by him or materially 
reduced its value”. 


To a similar effect are the observations 
of the Supreme Gourt in tre Second 
Sholapur Mills Caset: 


“By substantial deprivation I mean the 
sort of deprivation that substantially 
robs a man of those attributes of 
enjoyment which normally accom- 
pany rights to or interest in property. 
The form is unessential. It is the 
substance that we must seek”. 


18. It is, therefore, fairly clear that 
acquisition of property is equivalent to 
substantial deprivation of property rights. 
An extinguishment of private right in 
property is possible by objective acts 
such as physical taking over as well as 
by acts of omissions and commissions 
leading to the same effect and resulting in 
robbing of the owner of the attributes 
of enjoyment which are annexed to owner- 
ship. As an eminent author has said: 


“Just as the power of eminent domain 
is an incident of sovereignty and does 
not require express constitutional 
provision, so also is the liability to 
compensation by the State to the depri- 
ved owner an inseparable incident or 
concomitant of the exercise of the 
power of eminent domain”. 


1g. In the instant case for nine years, 
the owner was lulled into security that 
his property was eminently suited for a 
public purpose, to wit the formation 
of the West Madras Neighbourhood 
Scheme when it has not been amended 
or revoked. As already stated, all the 
wings of the Governmental machinery 
agreed that the land had to be acquired. 
In fact, they were not prepared to accede 
to the requests of the trespassers and occu- 
pants in the land for exclusion of the same 
from public acquisition. Public records 
of 1960 disclose that there were no occu- 


1. 1954 SGR. 674: 1954 S.GJ. 175: 
(1954) 1 M.L.J. 355 : ALR. 1954 S.C. 119. 
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pants in the land when the notification 
under section 4 (1) was made. The 
squatters encouraged by the sympathy 
expressed by the Government and other 
statutory bodies from time to time, 
changed their case as to the period of 
occupation; but this is irrelevant. Courts 
are guided by records and in the instant 
case we have the definite data in the noti- 
fication under section 4 (1) to the effect 
that no one was occupying the land on 
the date when the acquisition was pro- 
posed. Latterly the squatters began to 
occupy the land, no doubt without 
authority. But yet the Government was 
stubborn in that they expressed in Exhipit 
P-26 dated 13th February, 1962 addres- 
sed to the Chairman, State Housing 
Board, that the squatters should be evic- 
ted and the acquisition proceeded with. 
They, however, expressed sympathy in 
favour of unauthorised occupants and 
recommended to the State Housing Board 
to rehabilitate them. The State Housing 
Board, which is the architect gf the scheme 
which is still in forcé and which always 
recommended acquisition of the land in 
question, was directed to take steps 
towards such rehabilitation. Thus the 
petitioner as the owner was from time to 
time assured of the acquisition. Three 
Writ Petitions were filed and the action 
pursued by the Govemment authorities 
do all support the view that the acquisition 
was never intended to“be piven up. As 
already found, the Chairman, State 
Housing Board, did not say that the land 
may be withdrawn from acquisition. 
On what data and premises the Govern- 
ment acted is not known. On the merits, 
facts and circumstances, the reasonable 
inference ap to be that such an 
on the spot decision was taken purely on 
humanitarian and sympathetic grounds 
towards squatters and moton any relevant 
ground traceable to the object of the main 
enactment or in relation to acquisition 
of private property or withdrawal of such 
roperty from acquisition after nine 
ong years. It is also pertinent to observe 
that such a biased decision was taken 
after the High Court issued a writ of 
mandamus and expected that the award 
would be passed as other formalities 
were by en over. The impugned 
order does not-serve any of the objects of 
the Act and such exercise of power is 
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arbitrary and capricious as it is based 
on irrelevant material. As pointed 
out by the Supreme Court in S. Pratap 
Singh v. The State of Punjab’: 


‘Where an authority exercising a power 
has taken into account as a relevant 
factor something which it could not 
properly take into account, the exer- 
cise of the power would be bad. Where 
the purposes sought to be achieved 
are mixed, some relevant and some 
alien to the purpose, the difficulty is 
resolved by finding. the dominant 
purpose which impelled the action, and 
where the power itself is conditioned 
by a purpose, the Courts would invali- 
date the exercise of the power when an 
irrelevant purpose is e to have 
entered the mind of the authority 
twee eoeeseoreoseoe The only ques- 
tion which could be considered by 
the Gourt is whether the authority 
vested with the power has paid atten- 
tion to or taken into account circum- 
stances, events or matters wholly extra- 
neous to the purpose for which the 


is in excess of the power granted or is 
an abuse or misuse of power, the matter 
is capable of interference and recti- 
fication by the Court. 


(iii) It is mot correct to say that mala 
fides in the sense of improper motive 
could be established only by direct 
evidence, that is, that it must be dis- 
cernible from the other impugned or 
must be shown from the noting in the 
file which preceded that order. If 
bad faith would vitiate the order, the 
same can be deduced as a reasonable 
= inescapable inference from proved 
acts.” 


On a fair understanding of the facts and 
appreciation of the matter which preceded 
the impugned order, the inference is 
inescapable that the order challenged has 
been passed on grounds which are 
totally irrelevant. Further, in the above 
conspectus, one is bound to infer that there 
has been a total and complete destruc- 
tion of private rights by reason of the 


1. (1964) 4 S.G.R. 733 : ALL.R..1964 S.C. 72. 
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The bundle of 
rights which can support the primary 
right of ownership have been slowly taken 
away. The Government machinery has 
acted to the prejudice of petitioner. The 
State Housing Board which had the main 
say in the matter, refrained from exerci- 
sing its mind, but was satisfied to pithily 
follow the directions of the State, though 
the circumstances did not warrant such 
a course. The Corporation of 
Madras assisted the Government by 
spending public money over this land by 
improving the same, by providing roads 
and lighting and providing public schools 
therein. I am, therefore, of the view 
that by such acts of omissions and com- 
missions on the part of the State, the 
State machinery and the statutory bodies 
which are controlled by it, the property 
sought to be acquired was withheld from 
the possession and enjoyment of the owner 
resulting in the total annihilation of 
the attributes of enjoyment which are 
annexed to ownership. If effectively 
the owner’s right to enjoy the property 
has thus been prevented for nine years 
and when by such long delay and by such 
encouragement given to the trespassers 
there has been a serious impairment of 
the value of the property and the peti- 
tioner’s right to enjoy it, then it is said 
that the State is estopped exercising 
their statutory powers under section 48 
(1) of the Act, on the principle of pro- 
missory estoppel This principle is well 
stated by George Spencer Bower and 
Turner in their treatise on Estoppel by 
Representation, Second Edition, in para. 
III at page 101: 


acquisition process, 


“Tt is further to be noted that a repre- 
sentee is deemed to have altered his 
position for the worse, not only when 
he has adopted a positive course of 
action which he would not have 
adopted but for his belief in the truth 
of the representation, but alsco when he 
has abstained from taking measures for 
his protection, security or advantage 
which he had in- contemplation, and 
which, but for the representation, he 
would have taken; or when he has 
persisted in a line of conduct which 
otherwise he would have abandoned, 
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This kind of change, indeed, may even 
in a strictly literal sense be fairly des- 
cribed as an alteration of position, if 
the term ‘position’ be understood as 
comprising a man’s plans, schemes 
and projects, as well as his possessions— 
his attitude towards the future as well 
as the state of his affairs at the moment. 
But, be this as it may, there is no 
doubt that, in contemplation of law, 
‘laying to rest? or ‘quieting’, to use the 
expressions most frequently applied 
to this class of cases in the authorities, 
Is one of the recognised modes of alter- 
ing @ man’s position.” $ 

In the following illustration cited by the 

author, the principle is again well brought 

out: 


RTE a representee has been helg 
to have altered his position (in the 
above sense) to his prejudice where he 
has, on the faith of the representation, 
omitted to protect himself from the 
consequences, of a void or frustrated 
transaction by” effecting the object of 
that transaction elsewhere, or 
other means, as he would have done 
but for his belief in its validity and 
efficacy”. 

The Supreme Court in Union of India v. 

Anglo- Afghan Agencies’, observed thus: 


“Even though the case does not fall 
within the terms of section 115 of the 
Evidence Act, it is still open to a party 
who has acted on a representation made 
by the Government to claim that the 
Government shall be bound to carry 
out the promise made by it, even 
though the promise is not recorded 
in the form of a‘ formal contract as 
required by the Constitution. 
` Under our jurisprudence the Govern- 
ment is not exempt from liability to 
carry out the representation made, by 
it as to its future conduct and it can- 
not on some undefined and undis- 
closed ground of necessity or expediency 
fail to carry out the promise solemnly 
made by it, nor claim to þe the judge 
of its own obligation to the citizen 
on an 6% parte appraisement of the 


1. (1968) 2 S.C.R, 366 : (1968) 2 S.C.J. 889 : 


or was on the point of abandoning. A.LR. 1968 S.C. 718. 
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circumstances in which the obligation 
has arisen.” ; 


in in Seth Sat Narain v Union of 
India, the Supreme Court considere 

the principle of promissory estoppel 
and said that the principle will apply 
‘only if there is either a promise or an 
assurance intended to be acted upon 
and only when the same is in fact acted 
upon. 


20. In the instant case an assurance was 
undoubtedly given by the state as early 
:as 1960 to the effect that the petitioner’s 
-property would be acquired. Quite 
parallel to this assurance, the Govern- 
tment and its machinery including other 
statutory bodies under its control, were 
so acting so as to totally reduce the posses- 
sory rights of the petitioner as owner © 
the property to nil and completely render 
nugatory the property as private property. 
In those circumstances the assurance 
should be said to have been acted upon 
and in fact acted upon. Then on grounds 
of expediency and on some unknown and 
undisclosed ground of necessity if the 
State, on its own volition, decided to act 
fagainst the assurance they are estopped 
rom do’ ng so on the principle of promis- 
sory estoppel. It is too late in the day 
for the State to say that they are not 
bound to continue the acquisition pro- 
ceedings and that they have the residuary 
power to withdraw it from acquisition. 
‘In this context it is apposite to adopt the 
‘ratio of the Supreme Court in Vijay Cotton 
cand Oil Mills Limited v. The State of Gujerat’. 
In the peculiar circumstances of that case 
the Government was prevented to resile 
from the election which it deliberately 
made. Following this principles, the 
principle of election is equally applicable 
“here in that the Governmental machinery 
at no time held that the acquisition was 
-not for public pu . As a matter of 
fact, the records disclose their incessant 
desire to acquire the land. The scheme 
-is still in force. They have therefore 
elected to act in one way. But to resile 
from it on no foreseeable ground of accept- 
able material is not possible for the State 
in the purported exercise of power under 
section 48 (1) of the Act. 


1. G.A. No. 646 of 1964. 
2. (1969) 2 S.C.R. 60. 
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21. The next pertinent question is whe- 
ther the Government should be deemed 
to have acted as a quasi-judicial tribunal 
when it passed the challenged order. 
Ordinarily the power of the Government 
to cancel a notification under section 4 (1) 
of the Act as also to withdraw lands of 
which possession was taken for purposes 
of acquisition has to be conceded both 
under the General Clauses Act as well 
as under the express provisions in the 
Land Acquisition Act. But when the 
facts in a given case are peculiar and 
when the principle of promissory estoppel 
or election is invocable because of such, 
facts and circumstances, a further probe 
is necessary to find as to in what capacity 
the State acted when it issued the 
challenged notification under section 48 
(1) of the Land Acquisition Act. 


The following rules are very well settled : 


(1) The duty to act judicially may te 
inferred from provisions of a particular 
statute which would provide for the 
nature of the proceedings, the oppor- 
tunities of hearing the party adversely 
affected and the nature of consequences 
flowing from the order of the concerned 
authority. 


(2) The High Court will not substitute 
its own view on the merits in the place 
of an administrative or executive find- 
ing on facts. It will only see if the 
administrative authority or tribunal 
was really acting in exercise of the 
powers it has under the law or tule and 
in good faith and in accordance with 


accepted notions of fair play and 
natural justice. 


(3) The statute is not likely to provide 
in so many words that the authority to 
act is required to act judicially ; that 
can only be inferred from the express 
provisions of the statute read along 

ith the nature of the rights affected. 
A duty to act judicially may arise in 
widely different circumstances. 


(4) Where, however, the statute is 
silent, the duty to act judicially may be 
inferred from the provisions of the 
statute or may be gathered from the 
cumulative effect of the nature of the 
rights affected, the manner of disposal 


II] 


provided, the objective criterion to be 
adopted,’ the phraseology used and 
other indicia afforded by the statute. 


(5) That if a statutory authority has 
power to do any act which will preju- 
dicially affect the subject, then although 
there are not two parties apart from 
the authority and the contest is between 
the authority proposing to do the act 
and the subject opposing it, the final 
determination of the authority will yet 
be a quasi-judicial act provided the 
authority is required by the statute to 
act judicially. 

(6) In quasi-judicial proceedings, the 
bed-rock of fair play and justice rest in 
the observance of the rules of natural 
Justice. 

(7) When the right to be affected is a 
natural or common law right of a person 
there is a presumption that the autho- 
rity vested with the power to affect 
„such right must act quasi-judicially. 


(8) The’ question: whether or not there 
is a duty tô act judicially must be decid- 
ed in each case in the light of the 
circumstances of the particular case 
and the construction of the particular 
statute with the assistance of the general 
principles laid down in the- judicial 
decisions. The principles deducible 
from the various judicial decisions are: 


(a) that an authority not being a Court 
in the ordinary sense, empowered by a 
statute to decide disputes between 
parties, there being nothing in the 
statute to the contrary, is under a duty 
to act judicially and the decision of the 
authority is a ,quasi-judicia] act, and 


(b) final determination by a statutory 
authority empowered to do any act 
which will prejudicially affect the 
subject will be a quasi-judicial act 
though there are no two parties and 
the contest is between the authority 
and the subject, provided the statute 
requires the authority to act judicially. 


az. In this case, having regard to the 
circumstances which happened, the 
manner in which the decision to with- 
draw was taken was peculiar. If after a 
lapse of nine years an acquisition process 
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is going to be withdrawn, there should be 
a definite reasen for it. In fact, the Land 
Acquisition Manual refers to normal 
cases wherein withdrawal is usually 
ordered. They are: : 


“In the following cases withdrawal is- 
usually ordered : l 


(1) If the amount of compensation to 
be paid prove to be much larger than 
that anticipated. This cannot be deter- 
mined until the award: has been fully 
framed and considered. 


(2) If the owner insists under section 
4g (1) that the whole of his house or 
building or that the lands which on a 
reference made to the Court is declared 
to form part of his house or building 
which is not required for the purpose 
of the acquisition should be acquired, 
and it is decided that the cost involved. 
is too high. If the acquisiticn is for a 
local authority or company the Gol- 
. lector should in such a case consult it 
to enable it to decide whether to 
exclude the whole of such house or 
building. 
(3) When there are grave defects in 
the award which cannot be cured, 
except by withdrawal from the acquisi- 
tion. 


(4) If, on a consideration of the objec- 
tions raised in the course of the enquiry 
under section 5-A of the Act and the 
Collector’s report thereon, the Govern- 
„ment decide not to proceed with the 
acquisition. 

When the area acquired or required is 
less than the area notified withdrawal is 
unnecessary provided -the boundaries 
as notified hold good in respect of the 
reduced area.”’ 


The power to withdraw, therefore, has to 
be interpreted ejusdem generis with the 
specific cases mentioned above. In the 
instant case there is absolutely no reason 
for withdrawing the lands from acquisition 
as it was unequivocally felt at all times. 
that the lands were required for the public 
purpose. But when the State wanted 
to decide as it did, then it was aware that 
it was interfering with private lands. 
It, however, ignored such rights and. on 
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its own volition decided to the prejudice 
of the person owning such bundle of 
rights. In such circumstances it could 
reasonably be assumed that the statute 
required the State to act judicially, but it 
did not act in accordance with the well- 
known principles referred to above while 
exercising its power as a quasi-judicial 
body though acting under the powers of a 
statute. They were in seisin of all the 
facts, but no fact or no relevant material 
is the foundation for the decision. They 
were equally aware of the damage to 
the petitioner’s rights of enjoyment over 
the property having regard to the en- 
couragement given from time to time to 
the trespassers into this land during the 
course of the land acquisition process. 
It is, therefore, clear that while acting 
judicially the impugned order was passed. 
The decision being the result of a quasi- 
judicial act, it has to fall because extra- 
neous and irrelevant material entered into 
the computation while deciding to with- 
draw the land from, acquisition. The 

minant purpose appears-to be to help 
the squatters to the utter. prejudice of the 
petitioner who was not even consulted in 
the matter. There is a violation of the 
principles of natural justice as well when 
the State acted as it did. 


2g. The last aspect, which remains for 
consideration is whether a writ of certiorari 
in the above circumstances ought to issue 
and the challenged .order removed. I 
have held that there is an error apparent 
in the order. I expressed the view that 
the Government is estopped from resil- 
ing from their original assurance held out 
to the- petitioner on which they acted 
upon that his land would be acquired for 
the accepted public purpose. The public 
purpose is still there, There is nothing 
on record to show that the officers of the 
Government or those bodies which were 
under their control were not for acquisi- 
tion. A capricious exercise of power in 
section 48 (1) is not contemplated, 
because it would not be exercise of power, 
but it would be an abuse of power. 
The entirety of the facts make out that 
the State knowing that it would impair 
private rights, wanted to encourage 
squatters as they were sympathetic to- 
wards them. As the decision, therefore, 
is based upon material which cannot 
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enter into the discussion, the exercise of 
power in the manner stated above and in 
the circumstances cannot be accepted to 
be a proper exercise of statutory power. 
When there is such irrational and illegal 
exercise of statutory power, then the resul- 
tant order has to be removed by issuing 
the rule under Article 226 of the Consti- 
tution of India. In the above circum- 
stances the Writ Petition is allowed and 
there will be ne order as to costs. 


R.S. - Writ Petition 
allowed. 

IN THE HIGH COURT OF JUDI- 

CATURE AT MADRAS. 

Present :—M. M. Ismail, 7. 


Yuvara (Minor) and others 
ne .. Appellants” 





D. 


The Mylapore Hindu Permanent 
Fund Ltd., at Nos. 30 and 31, South 
represented ip ie haay aa 
re an 
o .. Respondents. 
Transfer of Property Act (IV of 1882), 
section 69—Mortgages by two brothers forming 
Joint family—Sale of property under power of 
private sale—Sons born subse to mortgages 
and before sale—Position—Scope of section 69 
—Notice to any one of the mortgagors sufficient 
—Power of sale properly exercised—Appellants 
cannot claim redemption. 


It is significant that under section 69 of 
the Transfer of Property Act what is 
authorised to be sold is the mortgaged 
property itself and not any smaller ot 
lesser or limited interest carved out of the 
mortgaged property. When the section 
itself contemplates giving of notice under 
sub-section (2) thereof, to any one of the 
mortgagors, it is too much to contend that 
simply because pursuant to the said sub- 
section notice is given only to one of the 
mortgagors, and a sale is held thereafter 
it is only that mortgagor’s interest that is 
passed by the sale and not the interest of 
all the mortgagors in question. ‘The legal 
position flowing from the language of 
section 69 is that what is contemplated by 





* Appeal No. 849 of 1971. 
10th March, 1975. 
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that section is the sale of the mortgaged 
property itself and not the interest of any 
one particular mortgagor. {Para. 7.} 


If the conferment of the power on the 
mortgagee to sell the property is valid 
and beyond challenge, and the appellants 
were not born atthe time of the mort- 
gages, it logically follows that the exercise 
of that power, so long as that power has 
been properly exercised according to the 
procedure prescribed by law, cannot be 
called in question. [Para. 9.] 


Cases referred to -— 


V. Narasimhachariar v. Egmore Benefit Society 
grd Branch Ltd., 67 L.W. 1147: A.LR. 
1955 Mad. 1353; Paramanand Doss Chota 
Dass and Sons, a firm of Merchants at Madras 
and others v Nannulal Kanji and others, 
(1941) 2 MLJ. 923: 54 L.W. 656: 
I.L.R. (1942) Mad. 287; ALR. 1942 
Mad. 232; Bridges v. Longmead, (1857) 
53 E.R. 267 ; Niamal Rai v. Din Dayal 
(1927) 54 LA. 211: 52 MLJ. 729: 
AIR. 1927 P.C. 1213; Kanhayalal v: 
The National Bank of India Ltd., (1923) 50 
I.A. 162 ; 45 M.LJ. 497: ALR. 1923 
P.G. 114 +S I.G. 73 K. Narayana Rao v. 
Meenakshi Velu and others, (1973) 2 M.L.J. 
467 : 86 L.W. 736: A.I.R. 1974 Mad. 158. 


Appeal against the decree of the IlIrd 
Assistant Judge, City Civil Court at 
Madras in Original Suit No. 1114 of 
1967. 


G. T. Ramanyjachari, for Appellant. 


R. Swaminathan and M. Kealyanasundaram, 
for Respondent. ` 
The Court delivered the following 


Jjupcuent.—The plaintiffs in O.S. No. 
1114 of 1967 on the file of the City Civil 
Court, Madras, are the appellants herein. 
The suit property is a house in Madras 
City and it admittedly belonged to 
defendants 11 and 12, two brothers, in 
moieties. Defendants 13 to 16 are the 
sons of the 11th defendant, while plaintiffs 
1 to 3 are the sons of the 15th defendant. 
The fourth plaintiff is the son of the 14th 
defendant. The sons of the 13th defen- 
dant are also shown in the plaint 
genealogy. Defendants 11, 12, 13, I4 
and 15 and the 13th defendant acting on 
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behalf of three minor sons, who are not 
impleaded as parties to the suit, created 
two mortgages over the suit property 
under Exhibits A-1 and A-2, both, dated 
gth October, 1954, in favour of the first 
defendant. The mortgage deeds con- 
ferred a power of private sale on the first 
defendant. In exercise of that power 
the first defendant brought the property 
to sale and the second defendant was 
declared to be successful bidder for Rs. 
6,350 and the sale was confirmed in his 
avour. Defendants 3 to 10 are the legal 
representatives of the second defendant 
who died pending suit and of them the 
gth defendant also died pending suit and 
the grd defendant died pending appeal. 
Respondents 15 to 18 have been brought 
on record as the legal representatives of 
the third defendant znd respondent in 
this appeal. Admittedly the plaintiffs 
were not born on the date of Exhibit A-1 
and A-2, that is, gth October, 1954. 
After the property was sold in favour of 
the second defendant and sale-deed had 
been taken’in the name of his wife, the 
purchasers filed a suit, GS. No. 238 of 
1965 on the ‘file of this Court for the 
purpose of obtaining possession: of the 
property. Under these circumstances, 
the plaintiffs have filed the present suit 
praying for a permanent injunction res- 
training defendants-2‘to 10 from executing 
the decree for possession obtained in CS. 
No. 238 of robe ob the file of this Gourt 
and for a declaration that the shares of 
the plaintiffs in the suit property were not 
affected by the said decree and also for 
a decree for redemption of both the mort- 
gages. According to’ the appellant what 
was sold was only the interest of the 
mortgagors, namely, defendants 11 to 15 
and the minor sons of the 13th defendant, 
that the interest of the plaintiffs had not 
been sold by the ‘mortgagee and that 
therefore their right to redeem the pro- 
perty continued to remain in force, with 
the result they have got a right to redeem 
both the mortgages in question. The 
suit was resisted by defendants 3 tc 10 and 
the contentions put forward by them are 
reflected in the following issues framed by 
the trial Court for trial :— 


(1) Whether the plaintiffs are entitled to 
any share in the suit property ? 
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(2) Whether the plaintiffs are not affected 
by the sale in public auction by the 1st 
defendant ? 


(3) Whether the plaintiffs are entitled to 
the injunction prayed for ? 


(4) Whether the plaintiffs are entitled to 
redeem the mortgages in favour of the 
ist defendant ? 


(5) Whether the suit is not maintainable 
and whether the plaintiffs have any sub- 
sisting right in the suit property ? 


(6) Whether the plaintiffs are entitled to 
challenge the power of private sale grant- 
ed by their fathers to the 1st defendant 
under the mortgages ? 


(7) Whether the plaintiffs are not bound 
by the sale by the 1st defendant under 
section 69 of the Transfer of Property Act 
and the decree passed in Q.S. No. 233 of 
1965 on the file of the High Court, 
Madras ? 


(8) Whether the property was sold for an 
under-value ? 


(9) Whether section 69 of the Transfer of 
Property Act is a clog on the equity of 
redemption and does it offend Articles 
13 and. 14 of the Constitution ? 


(10) Whether the plaint claim is barred 
by res judicata by reason of the decision in 
O.S. No. 3471 of 1962 on the file of the 
City Civil Court, Madras? 


(11) Whether the plaintiffs are entitled 
to claim any relief without setting aside 
the sale-deed held in public auction'at the 
instance of the 1st defendant ? 


(12) Whether the plaint has been pro- 
perly valued and correct Court-fee been 
paid ? 


(13) To what reliefs are the plaintiffs 
entitled ? 


2. Ihave not set out the defence in detail 
and I do not propose to set out the findings 
on each one of the issues separately in 
view of the narrow scope within which the 
appeal was argued before me. All that 
is necessary to point out in this context is 
that the learned JlIrd Assistant Judge, 
City Civil Gourt, Madras,by his judgment 
and decree, dated 10th February, 1971, 
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has held that section 69 of the Transfer of 
Property Act is constitutional, that the 
power of sale conferred on the first defen- 
dant-mortgagee by the mortgage deeds 
was a valid power, that it has been validly 
exercised and that consequently the 
appellants are not entitled to the reliefs 
they have prayed for, with the result the 
suit instituted by the appellants was dis- 
missed with costs. It is against this dis- 
missal that the present appeal has been 
filed. 


3. Mr. G. T. Ramanujachari, learned 
counsel for the appellants, apart from the 
contention that section 69 of the Transfer 
of Property Act is unconstitutional, put 
forward only one argument on merits in 
support of this appeal. 


4 As far as the constitutional validity of 
section 69 of the Transfer of Property Act 
is concerned, it is conceded that its vali- 
dity has been upheld by a judgment of 
this Court in V. Narasimhachariar v. Egmore 
Benefit Society, grd Branch Ltd.*. ‘This 
judgment is binding on me and in view 
of this, no further consideration is called 
for with regard to this question. 


5. As far as the other question on merits 
is concerned, admittedly the plaintiffs 
herein were not born on the date of 
Exhibits A-1 and A-2 mortgages and they 
were born only subsequent to the mort- 
gages and before the actual sale of the 
mortgaged property by the first defen- 
dant. The mortgaged property was sought 
to be sold pursuant toa notice, a printed 
copy of which has been marked as Exhibit 
A-3. Thisnotice contemplates an auction 
being held on 11th November, 1962 at 
4-00 P.M. 


This notice states : 
“ Under instructions from 
The Mylapore Hindu Permanent Fund 
Limited., 
At the risk and responsibility of 
T. Sambanda Mudaliar 
T. Sundaravadivelu Mudaliar. 
T. S. Rajarathnam. 
S. Thangavelu. 


PE Vo 


1. 67 L.W. 1147 : ALR, 1955 Mad. 135. 


II] 


S. Subramaniam. 


Bhaskaran. (6 to 8 are minors re- 

Jayavelu. presented by their 

Duraikannu< father and natural 
guardian T. S. Raja- 
rathne.m. 


6. M/s. Galley & Co., Government 
Auctioneers, Madras-1 will sell by public 
auction at the premises on Sunday the 
11th November, 1962 at 4-00 P.M. 


“ Schedule of the Property 


House and Ground No. 133, Veera- 
raghava Mudaly Street, ‘Triplicane, 
Madras, bearing O.S. No. 1313, R.S. 
No. 2737, G.G. No. 6508, Patta No. 
G.A. 724 of 1954 measuring about 2 
grounds and 671 sq. ft. bounded on the 
south by S. No. 2736, on the North by 
S. No. 2738 on the West by S. No. 
2725/5. and 2725/7 on the East . by 
S, No. 2714 situate in the Sub-Registra- 
tion District of Triplicane and in the 
Registration District of Madras — 
Chingleput.”’ 


7. Mr. Ramanujachari, concedes that 
because the plaintiffs—appellants were, 
not born on the date of the mortgages 
Exhibits A-1 and A-2, they cannot chal- 
lenge the validity of the mortgages and 
they are bound by the mortgages. But 
what he contends is that subsequent to the 
mortgages the plaintiffs were born as 
members of the joint family, that conse- 
quently they acquired an interest in the 
equity of redemption in the suit property, 
and that the said equity to redeem had 
not been sold pursuant to Exhibit A-3. 
This contention is sought to be rested on 
the terms of Exhibit A-3 itself which I 
have already extracted in full, according 
10 which the property was sold “at the 
risk and responsibility cf’? the persons 
mentioned therein. It may be noticed 
that the persons mentioned therein are 
no Cther than the mortgagors themselves, 
Mr. Ramanujachari contends that the 
private sale pursuant to the power con- 
ferred on the mortgagee in terms of 
section 69 of the Transfer of Property Act 
is a sale which is brought about by offer 
and acceptance between the mortgagee 
and the purchaser, that in this case the 
mortgagee offered to sell only the interest 
of the mortgagors and not the interest of 
M L J—53 
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the appellants. who were in existence by 
that time and that therefore the second 
defendant did not acquire the interests of 
the appellants and that he acquired only 
the interest cf the mortgagors. I am 
unable to accept this argument. In the 
first place, section 69 of the Transfer of 
Property Act does not contemplate any 
Such distinction. All that section 69 (1) 
says Is that a mortgagee or any person 
acting on kis behalf, shell, subject to the 
provisions of this section, have power to 
sel] or concur in sélling the mortgaged 
property, or any part thereof, in default 
of the payment of the mortgage money, 
without the intervention of the Court and. 
it specifies the cases where that power can 
be exercised. Sub-section (2) of section 
69 states that no such power shall be 
exercised unless and until, among others, 
notice in writing requiring payment of the 
principal money has been served on the 
mortgagor, or on one of several mort- 
gagors, and default has been made in 
payment of the principal money or part 
thereof, for three months after such service. 
The significant thing to be noticed in this 
section is, what is authorised to be soldi 
pursuant to this provision is the mortgaged’ 
property itself and not any smaller or 
lesser or limited interest carved out of the 
mortgaged property. Another significant 
thing to be noticed is that under sub- 
section (2), notice must be given to, the 
mortgagor or one of several mortgagors, 
if the mortgage has been created by more 
than one person, and the law does not 
require that notice must be given to all 
the ‘mortgagors and it provides that it is 
enough if. notice is given to one of the 
mortgagors, since that mortgagor will 
constitute’ an agent for the other mort- 
rs also, in the absence of any fraud 
in that behalf. When the section itself 
contemplates giving of notice under sub 
section (2) thereof, to any one of the mort- 
gagors, it is too much to contend that 
simply because pursuant to the said sub- 
section notice is given only to one of the 
mortgagors, anda sale is held thereafter, 
it is only that mortgagox’s interest that 1s 
passed by the sale and not the interest of 
all the mortgagors in question. I have 
already referred to the terms of section 69 
(1) of the Act which contemplates selling 
of the mortgaged property itself and not 
any particular interest in the property- 
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Sub-section (4) of section 69 contemplates 
that any surplus money after appropria- 
tion of the amount due to the mortgagee 
will have to be paid over to the persons 
who are entitled to the mortgaged pro- 
perty. All these things taken together 
contemplate the power of sale of the 
mortgaged property as such or any part 
thereof and not sale of interest of any one 
of the mortgagors in the property in 
question, Therefore, the legal position 
flowing from the language of section 69 is 
that what is contemplated by that section 
is the sale of the mortgaged property itself 
and not the ipterest of any one parti 

mortgagor. The section itself does not 
contemplate any such thing and does not 
insist upon any potice mentioning that it 
is only the particular mortgagor’s interest 
or even a particular person’s interest that 
will be sold, On the other hand, the 
section contemplates the sale of the mort- 
gaged property itself. i 


9- Secondly, as far as the present case 8 
concerned, I have extracted the relevant 
portion of Exhibit A-3 in full. It does 
not state that it is only the interest of the 
mortgagors in the property whose names 
have been mentioned in the notice which is 
proposed to be sold. On the other hand 
the notice clearly says that the mort- 
gaged property itself will be sold. ` Simply 
because the notice states that the property 
will be sold “ at the risk and responsibility 
of ” the persons whose names are mention- 
ed therein and who are really the mort- 
gagors, it cannot be stated that the notice 
contemplated sale of interest of the speci- 
fied individuals in the property and not 
the property as a whole. The stand for 
which Mr. Ramanujachari, is contending, 
namely, that what was sold pursuant to 
Exhibit A-3 was only the interest of the 
persons mentioned therein is not borne out 
by the language of Exhibit A-3 itself. 
Consequently, a combined reading of 
section 69 of the Transfer of Property 
Act as well as the language of Exhibit 
A-3 will clearly show that what was sold 
was only the mortgaged property and not 
the interest of the individuals, whose 
names have been specified in Exhibit 
A-3. 

9- As far as the legal position is concern- 
ed, it is settled. I have already referred 
to the concession of Mr. Ramanuvjachari, 
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himself that the appellants were not born 
on the date of Exhibits A-1 and A-2 
mortgages, that they are not questioning 
the mortgages and that is why they 
are seeking to redeem the mortgages. 
It is contended that since they came into 
existence in between the date of execution 
of the mortgages and the date of sale of 
the property, they acquired an interest 
in the equity of redemption and that the 
said interest did not pass under the sale 
to the second defendant pursuant to 
Exhibit A-3. In my opinion, once it is 
conceded ‘that the appellants were not 
born on the date of the mortgages, Exhi- 
bits A-1 and A-2, and consequently the 
mortgages are binding on them, it will as 
a matter of corollary, follow that the 
conferment of the power on the mortgagee 
to sell the property is equally valid and 
binding on the appellants herein and the 
subsequent exercise of that power also is 
binding on the appellants herein. i 


conclusion flows from the general princi- 


ples underlying the provisions contained 
in section 69 of the Transfer of Property 
Act. That question came to be con- 
sidered by a Bench of this Court in 
Paramanand Doss Chota Dass and Sons, A 
Firm of Merchants at Madras and others v. 
Nannulal Kanji and others+. In that case, 
a learned Judge of this Court on the origi- 
nalside held that section 69 of the Transfer 
of Property Act did not apply to a manager 
of a joint Hindu family. That conclusion 
of the learned Judge was reversed on 
appeal by a Bench of this Gourt in the 
judgment referred to above. The Bench 
pointed out that the power to authorise 
private sale of the property for realising 
the mortgage amount is a power inciden- 
tial to the creation of the mortgage itself. 
The Bench quoted the observation of 
Romilly, M.R., in Russell v. Plaice? where 
the learned Master of the Rolls had stated 
that the right to create a power to sell 
a property is incidental to the authority 
of the executor to mortgage the property 
itself. The same view was expressed by 
the same learned Master of the Rolls in 
another case Bridges v. Longmead*®, wherein 
it is stated : 


1. (1941) 2 M.LJ. 923 : 54 L.W. 656 : LLR. 
(1942) Mad. 287 : A.LR. 1942 Mad. 232. 

2. (1854) 52 E.R.9. 

3. (1857) 53 E.R. 267. 


in) 


“ I think that no objection can be taken 
before me that the power of mortgaging 
was executed by means of a mortgage, 
which contained a power of sale, 
because I think that such a power is 
incident to the power to mortgage 
unless expressly excluded.” 


These views of the English Courts were 
approved and applied by the Privy Goun- 
cil in Miamal Rai v. Din Dayal?. In 
Kanhayalal v. The National Bank of India 
Lid.* the Privy Council held that a power 
of sale embodied in a mortgage of pro“ 
perty situate in a part of India where the 
Transfer of Property Act did not apply 
was a lawful provision and that this was 
on the basis that a power to authorise a 
mortgagee to sell the property privately 
for the purpose of realising the mortgage 
Money was a power incidental to the 
Creation of the mortgage itself. After 
Teferring to these judgments the Bench 
of this Court summarised the legal posi- 
tion in the following terms : 


“Therefore, we have these facts in 
favour of the contentions of the appel- 
lants ; (1) Section 69 applies to Hindus 
and there is no indication in the Act 
that the Legislature intended to exclude 
a mortgage created by the managing 
member of an undivided Hindu family; 
{2) the power to mortgage in itself 
implies a power in the mortgagor to 
confer upon the mortgagee a right to 
sell the mortgaged property without 
the intervention of the Court; and (3) 
the manager of an undivided Hindu 
family has the power to sell as well as 
to mortgage.” 


Consequently, the inference to be drawn 
from the above discussion and the above 
observation is that the power to authorise 
a mortgagee to sell the property privately 
for realising the mortgage money being a 
power incidental to the creation of the 
mortgage and being implied in the power 
to create the mortgage itself, the appel- 
lants herein cannot question the power 


1. (1927) 54 LA. 211 : 52 M.LJ.729 : ALR, 
1927 P.C. 121. 

2. 45 M.LJ. 497 : 75 I.C. 7 : (1923) 50 LA, 
162 : A.LR. 1923 P.C. 114. 
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conferred on the first defendant mortgagee 
to sell the property privately any more 
than they can challenge the creation of 
the mortgage itself, since admittedly the 

were not in existence on the relevant date. 
If the conferment of the power on the 
mortgagee to sellthe property is valid, 
and beyond challenge by the appellants, 
since they were not born at the time of the 
mortgages, it logically follows that the 
exercise of that power so long as that 
power has been properly exercised accord- 
ing to the procedure prescribed by law, 
vee be called in question by the appel- 

ts. 


to. There is another way of looking at 
the matter. The appellants have prayed 
for a decree for redeeming the mortgages. 
It is settled law that once the power of 
sale has been exercised and the sale has 
been concluded the mortgage has come 
to an end and the equity of redemption 


.has been extinguished and there is noth- 


ing to be redeemed thereafter. That is 
the view taken by a Bench of this Court 
which went to the extent of stating that 
even if there is no regular deed of con- 
veyance in respect of the mortgaged 
property in favour of the purchaser, once 
the purchaser has paid the money and 
the mortgagee has received the money 
due to him, the mortgage stands dis- 
charged and therefore is no mortgage to 
be redeemed thereafter. In K. Narayana 
Rao v. Meenckshi Veku and others+, a Bench 
of this Court stated : ` 


“ We are, however, unable to subscribe 
to the view that, only as and when the 
sale is completed by a registered instru- 
ment, extinguishment of the right to 
redemption is brought about. That 
certainly is one way by which the right 
to redemption may be extinguished. 
But there may be other acts of parties 
which, in the light of facts and circum- 
stances, may well be held to have 
extinguished the right to redemption. 
The right to redemption is not always 
controlled by conveyance in acco- 
dance with law. Section 60 of the 
Transfer of Property. Act defines the 
right of a mortgagor to redemption. 


1. (1973) 2 M.L.J. 467 : 86 L.W. 736 : ALR. 
1974 Mad. 158. 
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But the proviso to this section suggests 
that the right conferred by the section 
may be extinguished by act of parties 
_ or by decree of Court -... ot es, os 


eds’ Qe When the mortgagor gave the 
power of sale to the mortgagee under 
section 69 of the Transfer of Property 
Act, the mortgagee exercised that power 
and, when the purchaser paid the 
money which, 2s we said, has been 
distributed, that would certainly have 
the effect of discharging the mortgage. 
The mortgagee having been paid the 
mortgage debt, the mortgage came to 
an end and with that, the mortgagor’s 
right to redemption.” 


If by the sale of the property and the 
second defendant paying the amount and 
the first defendant receiving the money, 
the mortgage has been discnarged, there 
is no question of redeeming such a dis- 
charged mortgage and therefore the appel- 
lants cannot claim a decree for redemption 
in the present suit. 


11. There is one other circumstance 
which has to be noticed in this behalf. 
In the plaint, the appellants in this case 
prayed for the redemption of the entire 
mortgages, both under Exhibits A-1 and 
A-2. As I have pointed out already, the 
learned counsel for the appellants con- 
ceded that the mortgages were binding 
on the appellants but he was questioning 


the sale and seeking to redeem the mort-, 


gages only on the ground that what was 
sold pursuant to the power exercised 
under section 69 of the Transfer of Pro- 
perty Act was the interest of the mort- 
gagors and not the interest of the appel- 
lants in the equity of redemption, since 
the appellants were born in between the 
creation of the mortgages and the sale of 
the property.- Once it is conceded by 
the learned counsel for the appellants 
that what was sold under the sale in exer- 
cise of the power under section 69 was 
only the interest of the enumerated mort- 
gagors and not the interest of the appel- 
lants, it will clearly follow that the appel- 
lants will not be entitled to claim to 
redeem the mortgages to the extent of the 
share of the said enumerated mortgagors 
in the equity of redemption. Mr. G. T. 
Ramanujachari, the learned counsel for 
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the appellants, submitted that since the 
appellants cannot claim to redeem the 
mortgages partially, they have prayed 
for redemption of the entire mortgages. 
I am of the opinion that this argument is 
against the appellants rather than in 
favour of them. Simply because the 
mortgages cannot be redeemed in part 
and have to be redeemed in whole, it 
does not follow that the appellants will 
have a right to ignore even the valid sale 
of the interest of those mortgagors in the 
mortgaged property and to purport to 
claim redemption of the entire mortgages. 
If the contention that the appellants. 
cannot redeem the entire mortgages is 
sound, it will only follow that since a 
portion of the property had been validly 
sold, even on the assumption that their 
interests were not sold, the appellants 
cannot claim to redeem the mortgages at 
all and the only right of the appellants, if 
at all, would be to share the surplus of 
the sale proceeds, if any, as provided for 
in sub-section (4) of section 69 of the 
Transfer of Property Act. 


12. Hence, looked at from any point of 
view, the appellants cannot succeed with 
regard to the relief of redemption of the. 
mortgages which they have prayed for. 


13. No other point was urged before me.. 


14. Under these circumstances, the. 
appeal fails and is dismissed with costs. 
counsel’s fee — separate sets. 


S.J. Appeal dismissed. 


TJ] 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—S. Mohan, F. 
Periasami Servai and another 


Appellants* 
v. 
Alagu Servai and others 
ams Respondents. 
and : 
Krishnan Servai Appellan , 


De 


Alagu Servai and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 41, 
rule 2—Second Appeal—Ground not raised in 
‘memorandum but argued —Material on re- 
cord by way of admission by witness—Appel- 
lant allowed to raise ground. ; 


The Plaintiff had admitted in cross- 
examination that he was an undischarged 
insolvent. The maintainability of the 
suit on this ground was not questioned 
before the lower appellate Court and there 
was no specific ground in the second ap- 
peal. But the appellant argued this point 
and this was objected to by the respon- 
dent. 


Held, no objection could be taken, as 
there was material on record in the form 
of the admission of P.W. Í and it was but 
necessary that the appellant should be 
given a chance to raise this ground and be 
permitted to argue. [Para. 10.] 
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Khadir Bi v. Mamoodunnissa Begum, (1973) 
2 M.L.J. 36: 86 L.W. 173: A.L.R.1973 
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Pillai, (1940) 2M.L.J. 590 : 52 L.W. 527 
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Parvateesam, 63 M.LJ. 414: 139 I.G. 
574: 36 L.W. 655: A.I.R. 1932 Mad. 731: 
Subbiah Goundan v. Ramaswami Goundan, 
(1953) 2 MET 766 : I.L.R. (1954) Mad. 
80: AIR. 1954 Mad. 604; Akkayya 
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(1947) Mad. 661: 60 L. 
1947 Mad. 238; Suryanarayanamurthi v 
Veeraju, (1945) 4 M.L.J. 292: LLR 
(1946) Mad. 45:58 L.W. 150:A.LR: 
1945 Mad. 257: Sabarianandan Nadar 
and another v. Chellachi Nadachi and another 
(L.P.A. No. 2 of 1968). 


Appeals against the decree of the Court 
in Appeal Nos. 37and 97 of 1971 res- 
acai before Subordinate Judge, 

ivaganga against the decrees of the 
Court of the District Munsif of Sivaganga, 
in O.S. No. 207 of 1966. 


K. Rajasekaran, N.K. Natarajan and S. 
Mohan, for Appellant. 


S. Varadarajulu Naidu, for Respondent. 
The Court delivered the following 


als 
arise out of O.S. No. 207 of 1966 filed be- 
fore the District Munsifof Sivaganga, for a 
declaration and injunction. 


2. There are two items, which form the 
suit properties. One is a vacant site, 
G.G1. B-3, as shown in the plaint rough 
plan, which is triangular in shape, and the 
other marked D.D1. B1. B-2. The suit 
is filed on behalf of the plaintiff and de- 
fendants 6 to 9 as ancestral properties. 
The claim is further based upon adverse 
possession. 


3. Indefence , it was contended that the 
entire property was surveyed as T.S. No. 
11 and an extent of 56 cents belonging to 
the first defendant was acquired for the 
formation of the Railway feeder road, 
C. Cl: B3 portion was surveyed as part of 
Survey No. 48/2 and it belonged to the 
first defendant. D, Dl B1 B2 portion 
belonged to defendants 2 to 5. The basis 
of the defendants’ claim is by adverse 
possession. 


4. The trial Court decreed the suit on a 
consideration of the oral and document- 
ary evidence, whereupon defendants 2 to 
5 preferred A.S. No. 37 of 1971 and the 
first defendant preferred A.S. No. 97 of 
1971. Both these appeals were dismissed 
by the learned Subordinate Judge, Siva- 
ganga. 

5. Sscond appeal No. 730 of 1972 is 
against A.S. No. 37 of 1971, while Second 
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Appeal No. 659 of 1 973 is against A.S. No. 
97 of 1971. 


6. One of the cee ees points in the 
second appeal, which has not been advert- 
ed to by both the Courts below, presuma- 
bly because this was not raised, 18 what is 
the effect of the admission by the plain- 
tiff that he is an undischarged insolvent. 
This will be material with regard to two 

ots, viz. (1) the maintainability of the 
suitoratany rate, as regards his share; 
and (2) whether he could plead adverse 
possession as against the Official Recei- 
ver 


4. The learned counsel for the appellant 
draws my attention to the evidence of 
P.W. 1 who, in cross-examination says : 
c T am an undischarged insolvent. Thad 
no revesting order from the Official Re- 
ceiver. The Insolvency Petition was dis- 
missed as I did not take further steps. I did 
not move the Court for the wi drawal 


of the petition and for revesting of the pro-.” 


perties from the Receiver. ” 


8. On this, itis argued that he remained 
an undi insolvent and certainly 
the suit cannot be maintained, even 
though the claim is on behalf of the 

laintiff and defendants 6 to 9. The 
P ether submission is that he cannot 
prescribe adverse possession as against the 


Official Receiver. 


- 9. Asagainst{this, Mr. S. Varadarajulu 
Naidu, submits that at this stage the 
appellant should not be allowed to raise 
this ground since it was not raised either 
in the Memorandum of grounds of the 
appeal before the lower Appellate Court, 
or even in the present second appeal. 


He refers tothe evidence in chief-exami- 
nation of the plaintiff (P.W. 1) wherein 
it is stated : “ The Insolvency petition 
was dismissed and I paid for the debts ”’ 
and on this basis it is contended that 
there is no such thing as dismissal of the 
insolvency petition under the Provincial 
Insolvency Act. This would .only mean 
that the insolvent was discharged, more 
so, when all the debts had been paid off: 
Tn this connection, myattentionis drawn 
to sections 28 (2), 37 and 43 of the Pro- 
vincial Insolvency Act and also a number 
of decided cases to support the argument 
that no revesting order is necessary, 


THE MADRAS :.LAW JOURNAL REPORTS 


[1975 


having regard to the long lapse of time 
and having regard to the inaction of.the 
Offcial Receiver, it must be deemed that 
the plaintiff was no longer an insolvent. 


xo. 41 will first di of the submission 
that the appellant should not be allowed 
to raise this ground, at this belated stage. 
Na doubt there isna specific groundeither 
before the lower Appellate Court, or i 
the second appeal. But, since no objec 
tion could be taken, as there is material 







argue. 


1r. In order to appreciate these argu- 
ments ining to law, it is necessary to 
refer to the following three sections of the 
Provincial Insolvency Act. They are 
sections 28,37and43. Theeffect of these 
sections, to put it shortly, would be that 
as soon as an order of adjudication is made, 
the entire property of. the insolvent vests 
in the Official Receiver. Until the ad- 
judication is annulled, whatever acts 
were done by the Official Receiver, they 
would be valid. Where on the day ap- 
pointed for considering the application 
of discharge, ifthe debtor does not appear, 
the Court may pass such order as it thinks 
fit. On the basis of this section, it is con- 
tended that no specific order of revesting 
is necessary. Itmay beso. But, in this 
case, what is required to be decided is 
whether the so-called dismissal would 
enable the learned counsel for the respon- 
dents to contend that the insolvency 
proceedings got terminated. In other 
words, whether the insolvent ceases to be 
s0. 


12. The first case that is cited before me 
is Khadir Bi. v. Mamocdunnissa Begum} 
where the insolvency was in 1935. The 
properties of the insolvent vested in the 
Official Receiver on his adjudication. The 
absolute discharge was granted in 1938. 
Full payment was not made to the credi- 
tors. But neither the Official Receiver nor 
any of the creditors took any steps seek- 
ing to bring the properties to sale to sa- 
tisfy the claims of the creditors in full. 





1. (1973) 2 M.L.J. 36 : 86 L.W. 173 : ALR. 
1973 Mad. 346. 


1 


During all the period the insolvent and 
his heiraafter his death were in possession 
and enjoyment of the suit properties. 


13. Inasuitfor partition by the legal re- 
presentatives of the insolvent, when some 
of the defendants contended that notwiths- 
tanding the discharge, the properties never 
reverted or revested in the insolvent, and 
that the co-tenancy of co-ownership bet- 
ween the brothers had been extinguished 
by the insolvency, it was held that even 
though there was no order revesting the 

ies in the insolvent after the abso- 
fute discharge order was made, by reason 
of the inaction of the Official Receiver 
and the creditors, the properties of the 
insolvent have revested in the heirs of the 
insolvent. The contention that in the 
absence of any revesting order, the 
insolvent loses his title to the properties 
is therefore, untenable. 

. This case is easily distinguishable, 
since there was an order of absolute dis+ 
charge passed in the year 1938. Hence, 
this does not support the respondent. 
There was also no such evidence in this 
case. 


15. As to what is the meaning of an 
undischarged insolvent for the purpose of 
the then Madras Local Boards Act, 
came up for consideration in Chinntya 
Pillai v. Subbarainam Pillai}, and it was 
held : 
«Annulment of adjudication on what- 
ever ground it is based, must be taken 
to put an end to the legal character of 
an insolvent which adjudication under 
the Act confers upon a debtor and a 
person whose adjudication is annulled 
under section 43 cannot therefore be 
held to be an ‘undischarged insolvent’ 
disqualified for election to a Local 
Board under Madras Local Boards Act, 
section 55 (2) (6). The meaning of 
‘ undischarged insolvent’ in section 55 
(2) (b) ofthe Local Boards Act cannot be 
controlled by anything contained in 
section 73 of the Provincial Insolvency 
Act.” 


16. This has no relevance to the case on 
hand, since it was argued there that mere 
annulment would be of no consequence. 


1. (1940) 2 M.L.J. 590 : 52 L.W. 527: A.I.R. 
1941 Mad. 22. 
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But, there must be a specific order of dis- 


charge 


17. As to the effect of annulment, the 
following two decisions vig., Bhadramma V. 
Parcateesam* and Subbiah Goundan v. 
v. Ramaswami Goundan* are pressed into 
service. These cases again, have no ap- 
plication. 


18. Akkayya v. Appayya®, is yet another 
decision which is relied on. I find by a 
reading of that decision that it was only 
the question of limitation that came up for 
consideration and, therefore that again is 
inapplicable. 


1g. Lastly, reliance is placed on Surya- 
narayanamurtht v. Veeraju*. In that case 
it was held that an insolvent co-parcener’s 
share of property does not cease to be joint 
family property while it is vested in the 
Official Receiver merely because the other 
co-parceners lose their right of survivor- 
ship in the share or because it is not di- 
vested from the Official Receiver on the 
insolvent’s death. When the purpose for 
which the law places a fetter on the co- 
parcenary interest (namely , for satisfyi 
the claims of the coparcener’s creditors 
has been fulfilled, the surplus of such in- 
terest must partake of the same character 
as the interest divested by the adjudication 
as insolvent. Accordingly on reverter 
under section 37 of the Provincial Insol- 
vency Act, on annulment of the adjudica- 
tion of a member of a Hindu joint family 
his assets in the hands of the Official Re- 
ceiver, come back to him as joint family 
property and not as his separate property. 


ao. There again, it has to be noted that, 
on the annulment of adjudication, as to 
what would be its effect on the insolvent’s 
share was the question that came up for 
consideration. But, in this case, as seen 
above, there is no evidence as to the fe te of 
the insolvency proceedings. Moreover, 
the question here is whether the erstwhile 
insolvent could prescribe title adversely 
as against the Official Assignee. 


1. 63 M.LJ. 414 : 139 LC. 574 : 36 L.W, 
655 : A.LR. 1932 Mad. 731. 

2. LLR (1954) Mad. 80 : (1953) 2 MLJ. 
766 : A.I.R. 1954 Mad. 604. 

3. LLR. (1947) Mad. 661 : (1947) 1 M.L.J. 
4: 60 L.W.15 ; ALR. 1947 Mad. 938. 

4. IL.R. (1946) Mad. 54 : 58 L.W. 150: 
(1945) 1 M.L.J. 292 : A.ILR. 1945 Mad. 257. 
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21. The learned counsel for the appel- 
lant relies on the judgment of this Court 
in Sabarianandan Nadar and another v. 
Chellachi Nadacht and anotksr 1.. This again 
has no applicatian to the present case. 


ga. So, in order to effectively and pro- 
perly adjudicate the rights of the parties, 
I think that the interests of justice require 
that the matter should be remanded ta the 
trial Court for fresh consideration on the 
limited question as to how and when the 
insolvency proceedings came to an end, 
or whether the first respondent herein 
continues to be an undischarged insolvent. 
If the latter is the case, the question as 
to whether the suit could be maintained 
by him even though it is filed on behalf 
of himself and defendants 6 ta 9 and whe- 
ther adverse possession could be pleaded 
as against the Official Receiver, are 
matters which require to be decided. If 
necessary, the trial Court will frame an 
issue in this regard and proceed to deter- 
mine the same upon oral and docu- 
mentary evidence, which is already on 
record and which may be filed or let in 
by the parties hereafter, for which I grant 
liberty. Itis needless for me to point out 
that the Court below will decide the mat- 
ter, uninfluenced by any of the observa- 
tions on the question of law and the case 
law cited by either side. 


23. In the result, the second appeals 
are allowed and the case will be remanded 
to the trial Court (District Munsif Court) 
for fresh disposal in the light of the above 
observations. The appellant will be 
entitled to refund ot Court-fee in both the 
second appeals. Costs will abide the 
Tesult of the suit. No leave. 


S.J. Appeals allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present: —J. Mohan, F. 


Thayyanayaki Ammal and others 
.. Appellanis* 


v. 


Venugopala Pillai by agent and 
brother K. V. Ramu and others 


Respondents. 


{A) Hindu Succession Act (XXX of 1956),sec- 
tion 14-—Suit for declaration —Waidow’s right 
in suit property—Campromase in prior suit before 
1956— Widow getting limited estate—Wheiher 
right enlarges under Act XXX of 1956— 
Scope af section 14 (1) and (2). 


The law is well-settled that if a compro- 
mise, or award, or deed, etc., is the source 
or the foundation of the right of the 
widow, restrictions prescribed thereunder 
would govern and to such a case, section 
14 (2) of the Act XXX 1956 alone would 
apply. On the contrary, if what the com- 
promise, award or the document does is 
nothing more than io restate the law as it 
then stood, the intervention of the same 
will not affect the rights of the widow, in 
which event section 14 (1) will apply. It 
is also well-settled that section [4 (2) is in 
the nature of an exception to section 14 
(1). [Para. 18.] 


Tn the instant case, the compromise de- 
cree prescribed a restricted estate and it 
did not acknowledge or recognise the 
widow’s pre-existing right, and therefore, 
section 14 (2) alone applied. [Para. 24] 


(B) Transfer of Property Act (IV of 1882), 
sections 10 and 11—Campramise in suit—Not a 
iransfer—Sections 10 and Í$ cannot be applied. 


There is no scope for applying section 10 
and 11 ofthe Transfer of property Act ta 
a compromise, since a compromise is nota 
transfer. 

[Para. 26,] 


Cases referred to: 


Badri Pershad v. Kansa Devi,(1970) 28.0]. 
114: (1970) 2 S.I.R. 95: A.L.R. 1970 S.C. 
ero 


*S.A. No. 814 of 1972. 
20th March, 1975. 


“ 
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1963 ; Sestharama Pillai v. Sepu Pillai 
(1970) 83 L.W. 226; B.B. Patil. ve 
Gangabai, AIR. 1972 Bom. 16; 
Karmi v. Amru, (1971) S.G.D. 274: 


A.I.R. 1971 S.C. 745 ; Hussain Uduman v. 
Venkatacha!a Mudaliar, (1974) 2 M.L.J. 
275: 87 L W. 583: A.I.R.1975 Mad. 8; 
Thomas v. Thomas, (1855) 110 R.R. 107 
(110): 25L.J. Ch. 159; Doed Milner v. 
Brighiwen, (1809) 10 East. 583 (594): 
103 E.R. 897. 


Appeal against the decree of the District 
Court, South Arcot dated [0th September, 
1971 and passed in Appeal Suit Noa. 
50 of 1968, preferred against the decree of 
the Court of the Subordinate Judge of 
eb in Original Suit No. 6{ of 
1966. 


M.S. Venkatarama Iyer, V. Krishnan and 
K.. Sankaran, for Appellant. 


K. Gopalachari and G. Krishnan, for Res- 
pondents. 


The Court delivered the following 


jupcmenr.—The <Plaintiffs, who were 
unsuccessful in both the Courts below, 
have preferred this Second Appeal. They 
filed O.S. No. 61 of 1966 before the Sub- 
ordinate Judge, Chidanibaram, for Ea 
session Of the suit properties on the follow- 
ing allegations. 


2. One Sarangapani Pillai, the adopted 
son of Arunachalam Pillai of Adoor, died 
in 1921, when he was very young, leaving 
behind his widow, Arumbu Ammal, and 
a daughter Valliammai. Prior to his 
death, he executed ar unregistered will on 
the 10th of February, 1921, whereunder 
be gave a life estate over the suit proper- 
ties in favour of Arumbu Ammal, and 
after her life-time, the properties were to 
be taken in equal moieties by his minor 
daughter and Balakrishna, the brother of 
the testator. The will further recited that 
in the event of Valliammai dying without 
male issves, the heirs of Balakrishna would 
take the moiety of Valliammai also. 


3. One, Soumathachi filed O.S. No. 750 
of 1922 on the file of the District Munsit’s 
Court, Kattumannargudi, against the 
widow and daughter of Sarangapani on 
the foot of a promissory note executed by 
Sarangapani, for the recovery of a sum, 


of Rs. 2,500. In that suit, Balakrishna: 


was also impleaded asa _ party-detendant. 
ML y—54 
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The widow and the daughter: contested 
the suit stating that the promissory note 
was a forgery. While Balakrishna pro- 
claimed the will, for the first time, he set 
up the defence that as per the terms of the- 
will, he was not liable. Though that 
suit was decreed by the trial Court, in ap- 
peal, it was dismissed. In the meanwhile 
the widow and the daughter, havirg be- 
come aware of the will of Sarangapani, 
filed O.S. No. 255 of 1923 before the Dis- 
trict Munsif’s Court of Kattumannargudi 
for a declaration that the will was a 
forgery and that it would nat alter the 
right of succession to the estate of Saranga- 
pani.In that suit, a compromise was enter- 
ed into on 27th of July, 1924 (Exhibit- 
A-4), whereunder Balakrishna relinquish- 
ed his half share in the estate and it was 
stipulated that the widow should enjoy 
the property for life, as a widow’s estate, 
without any powers of alienation, and 
after her, her daughter should enjoy the 
same, as a daughter’s estate, without 
powers of alienation and the male heirs of 
the daughter will take the properties 
absolutely, after her life time, and if the 
daughter leaves no male heirs, Bala- 
krishna’s heirs would take them 
absolutely. 


4- The daughrer of Valliammai, died in 
1940 without any issves. Therefore, 
Arumbu Ammal took in adoption the first 
defendant, Venugopal, on 3rd November, 
1947 and executed a deed of adoption, 
which was registered (Exhibit B-1). Bala- 
krishna died on 8th January, 1963. 
On 7th May, 1966, Arumbu Ammal 
executed a deed of settlement in favour 
ofhe: adopted son conveying some items 
of the properties under Exhibit B-2 and 
put him in ion. She executed a: 
will (Exhibit B-3), on gth May, 19686.be- 
queathing all her movables and outstand- 
‘ngs and also the properties not covered 
by Exhibit B-2, in favour of the adopted 
son. The said adopted son is the first 
defendant. Arumbu Ammal died on 
16th May, 1966. Thus, the first defen- 
dant Venwgopal became entitled to all the 
properties and he is inv possession of the 
our through the tenants, defendants 
2 to b. 


§. Plaintiffs 1 to 3 are the daughters and 
the 4th defendant is the widow of late 
Balakrishna, the natural brother of Saran- 
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gapani. Itis their contention that under 
the oo decree, Exhibit A-4, 
Arumbu had only a limited estate. There- 
fore, on her death, they would be entitled 
to the svit properties. The settlement 
deed and the will, Exhibits B-2 and B-3, 
cannot convey any valid title in favour of 
the first defendant, and by reason of Cen- 
tral Act XXX of 1956, Arumbu does not 
become a full owner. Hence, the suit. 


6. The first defendant, the adopted son 
raised, inter alia the following contentions. 


4. The will of Sarangapani , dated [0th 
February, 1921 isa forgery. The com- 
promise was brought about by fraud, and 
undue influence, and, therefore, not bind- 
ing. Assuming that the compromise was 
binding, it ouly re-affirmed the provi- 
sions of the will and consequently in view 
of section 14 (1) of Central Act XXX of 
1956, she became a full owner of the es- 
tate, which she could validly convey in 
favour of the first defendant and this is 
what she did under Exhibits B-2 and B-3. 
Therefore, his title to the properties can- 
not be impeached, and he was validly in 
possession „through his tenants. 


8. The tenants, viz., defendants 2 to 6 
raised the plea that they were entitled to 
protection under the Tamil Nadu Cultivat- 
ing Tenants Protection Act (Tamil Nadu 
Act XXV of 1955). ` 


9. The learned Subordinate Judge found 
that the will dated 10th February, 1921 
ig true, the compromise decree in OS 
No. 255 of [963 is binding on the widow, 
Arumbu, and what was given to her un- 
der that compromise was 2 widow’s estate, 
which became enlarged into an absolute 
estate by virtue of section 14 (1) of Act 
XXX of 1956, and therefore,she had every 
right to execute the settlement and Will, 
ziz., Exhibits B-2 and B-3. Consequently 
the first defendant had valid title anc his 
possession .could not b= interfered. with. 
On this reasoning the suit was dismissed. 


10. Thereupon, AS. No.:50 of 1968 was 
filed before the District Judge of South 
Arcot at Cuddalore, whe ein the findings 
of the trial Court were confirmed. Hence, 
the present second appeal. 


11. Mr. M.S. Venkatarama Iyer, argues, . 


the summary of which is as follows : 
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(1) The construction placed by both the 
‘ourts below on Exhibit A-4 is totally in- 
correct. - 


(2) Ona reading of the entire compro- 
mise, together with the clavses under the 
Will, dated 10th February, 1921, viz., 
Exhibit A-}, it would be clear that what 
Arumbu got was a restricted estate, in 
which event, section 14 (2) of the Hindu 
Succession Act, 1955 (hereinafter referred 
to as the Act) alone would come into 
play. 

(3) Once the Will has been found to be 
true, as has been done in the instant case, 
by both the Courts below, the possession 
of Arumbu. must relate only to the 
Will dating back to the date of the death 
of the testator. 


(4) It is only by virtue of the compro- 
mise that Arumbu got this estate, and 
that being the found: tion of her right, 
title and interest, it cannot be said that 
section 14 (t) would apply and her estate 
would become enlarged into an absolute 
one. 


(5) This being a compromise the restric- 
tions contained under sections 40 andl1 
of the Transfer of Property Act, cannot 
apply. 

12. Mr. K. Gopalachari, learned counsel 
for the respondents, in meeting the above, 
raised the following contentions, which 
in brief, could be noted as follows:— 


(1) The compromise, Exhibit A-4, rccog- 
nises only the pre-existing rights of the 
widow and it does not, in any manner, 
restrict her rights. (2) The intention 
in the minds of the parties in 1924 should 
be ascertained, in order to find out the 
true effect of the compromise. (3) 
Merely because the Will has been upheld 
in these proceedings, it would not mean 
that the possession of the widow is tacea- 
ble to the Will, and, therefore, her rights 
would remain unaffected. (4) If what 
Arambu got under Exhibit A-2 was a 
widow’s estate, by virtue of her being in . 
possession, it would become enlarged into 
an absolute estate, by the operation of 
section [4 (1) of the Act. 


13. I will take up these points seriatim. 
The first question that arises for determi- 
nation is the construction to be placed on 
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Exhibit A-4, in order to appreciate the 
scope and effect of the compromise. 
The provisions of the Will in question, 
Exhibit A-{, dated 10th February, 1921 
may bs taken note of. That reads: 


CTSG OTAU eh Sr UT F ÈI 
aw Geng gisaer wire DO p D 
cor FaHhoraeG ANG srox Aur 
rÀ p JAGOY Abor er ADI 
udg HUGEG WMS Oy Tr 
GurgsH alesrefudeniowyib rer 
Bower Gar sorior YGE.. 
Gary ura weer Weird Ft eu 
ssar urugi srog 
aAehiAu ASATumEeHse Cura 
AUOT get-go uh s HSO ar or 
HANH, stig gour Gh 
Quer acrfubmusG yer Fh 
SHS or ew Q) hg Gur Gib use 
SHH Co urama Verda 
Uris HOH STOA AA 
Du a&éOrunseHse@ Guwurádwu 
wrt Hi of hgh ar rA 
ogi.’ 


It would be seen that Sarangapani, under 
this Will, gave a life estate to his wife and 
after her life, the daughter Valliammai, 
and brother Balakrishna were conferred 
an absolute right and in the event of 
Valliammai dying without any male 
issues, the entire property would devolve 
absolutely on Balakeishis. It was this 
Will, which was challenged in O.S. No. 
255 of 1923. That suit, as scen above, 
resulted in a compromise which I extract 
in full, for a proper appreciation of the 
respective contentions: 


WET... Lf DEG 9. Op. 
Garfiint garadr MUE S gee 
QT. 255 grr 1923 an act 
1. H@by Abore 2. ower 
aerefluibeoi #4055 ACAD 
(sv anh Ap Peanr Pacer 1. ure 
Amar Arr. 2. LDS 
wrer Cpu piu ur Aab 
Uso THeanrGuyib AarOss 
pa shirir ADA. yit 23 A 
gi- MSY ar ugar ENT ÈIS 
ures! Barmur 10-1-21- 
TOD OasaiuryGeGb aul 
epr bygis ymw S g Bro shu 19. 
(testator) 2eor_wwragg AQergs 
H&sbruib age urA gyar 
Zudws  wuflwgsib (Widow's 
estate Gur &) wi @ STG 
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unin Sexapib Q F Ù Uur oA 
AMUEAS HS Darren nA 5 ir 
pib Gopu. ef  apwor i 
ys arD  Safeoréeri 


Ang ydd ArH ar HSE Aw h 
HGEGdD urA urgHumgeou 
Psd YWrA ang 2-alr BEG 
Qeug A_LUguTh “se anf 
6G ApG Lag ur AGU urA ST 
ur § es ap ib Q F ur ow 
(daughter’s estate Gur &) 
Cohuy eerw Gers gisaer 
wT al Hen MUL AWH AS gO anr or 
GADA Sirp 3114. EGarG 
2-b arQGseG Bow Ff 5 Dulh or 
we 2-5 urd An's Guri 
ULEAD Go ii. (testator) 
LOLUUTA gy O FT § giar uy th 
Ose AH arHuyb sag ou 
arreceib ste ash Priors 
BOA MG g or pib 2-0 g ur D&G 
Bor 55S) 2 cia 1 eyed (testator) 
2 ow Qer dgis abs 
gor Fh5H sta æ hAon a 
ADAPA ser gid ow en Ps 
eb gararae Aww yur 
wisi Autrgs g& Qarcre5Ap 
Qsrb 2-a gy Ar Heir D&G 
gui Sapribe wéhtiuy Sa 
br bs Aw AAMA g ox mith 2-0 gy 
arse yer 55D Qeorwe 
2-ag ar) Boss Gurab ur. 
F5SH of om Ese YW 
eur) (testator) zeru yor 
Gerggisadruyid Fre #55 DT 
WTS sol ashy 2-ug arHse 
Ques £659) cewinrhGgiare 
Ys ATH an Huyb yuy ow 
arteeehth Cue sete L pari D 
gwyb QerggaahaGhg 3 
srad He tbh City. 2-a g urg 
Wer Quer s55HEG ALAS 
Qar@éAp @Qgszerpibd prgtur 
WRU sre Abiu wail 
Qeiuw arSseb wee urs) 
aur Suh Arr SHED epi aor. Lire 
Agee Wrbr riy Obs 


Ame, JGD SDOT Es 
STi_@ erp 2-tb W78) arbéEese 
DLE fF smt ap menwud 
Wb.” 


14. The points that require to be noted 
concerning this Exhibit (4) are: (1) This 
compromise is in accordance with the 
provisions of the Will. That is clear 
because it states ‘‘ oa ufe ar ó giak 
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aes sg’? (2) Broadly speaking, 


it confers a life estate, without 
powers of alienation. I say ‘broadly 
speaking’, since the entire contro- 
versy centres round as to what is the 


nature of the estate conferred on her.; 
(3) Balakrishna relinquishes his rights 
made available under the Will, after the 
lifetime of Arumbu.’ (4) Valliammai, 
the daughter is confered a ‘daughter’s 
estate’, without powers of alienation; 
(5) In the event, the daughter died with- 
out male issues, Balakrishna would take 
the property absolutely. 


15. The fervent plea of Mr. K. Gopala- 
chari is, having regard to the law that 
was prevalent in 1924 and further, hav- 
ing regard to the fact that the compromise 
was drafted by men of law, the “widow’s 
estate’? must be given the proper meaning. 
According to him, under the law, as it 
stood then, the widow took a lifeestate 
without powers of alienation, excepting 
for necessities, and it was this, which 
came to be incorporated, stating: ‘‘ far 
Bos uupa’ (Widows estate 
Cure) anr@sr@urrSearqpb Get 
urd spuds gS Oar crf) pO ger 

tb’, Whatever restrictions, the widow 
thad withregard tothe alienations under 
Hindu Law, they alone would prevail and 
it cannot be contended that under no 
circumstances, the widow could alienate, 
even for necessities, since it is said that 
“widows estate Gura?”. 


16. The forceful reply of Mr. M.S. 
Venkatarama Iyer is that such a construc- 
tion ignores very many aspects. 


(i) Exhibit A-L is the fore-runner (i), 
The language employed is ‘‘w1@ Sr 
upr Serapib’*, which means “no aliena- 
tion whatsoever”. (ii) Vested remainders 
have been conferred upon the daughter 
and also Balakrishna. 


17. Ona careful consideration of the 
above arguments, I am inclined to hold 
the Mr. M.S. Venkatarama Iyer is right 
in his submissions, because the construc- 
. tion sought to be placed by Mr. Gopala- 
chari would be only highlighting the 
rights of Arumbu, while all the other pro- 
visions would be rendered nugatory. 
It is not necessary, as Mr. Gopalachari 
contends, that the widow should stard 
henefited by the compromise. Even assym- 
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ing that to be so, the benefit that is 
conferred on her is the vested reminders 
in favour of the daughter and Balakrishna. 
Asis well-known in a compromise, there 
is alweys give and Balakrishna 
relinquished his rights obtained under 
the Will, Exhibit A-1, while Arumbu 
was content witha lifeestate, without any 
power of alienation (including for legal 
necessities). In my view the accent should 
be on the words ‘‘ur@ ara uyr Ser 
apib’? and the proper meaning to the 
ascribed to the words “widow’s estate 
Gume’’ isenjoyment for life. This con- 
clusion is fortified since as seen above, 
the compromise itself wasin harmony, or 
in accordance with the provisions of the 
Will. Therefore, the conclusion, to my 
mind is that what was conferred on 
Arumbu was only a restricted estate, as 
otherwise, if it were to be held that it is a 
widow’s estate, it would defeat the latter 
clauses in the compromise relating to con- 
ferment of remainders. 


18. Ifthis be the true position, what is 
the correct law that has to be applied, 
is the next question that has to be con- 
sidered. Section 14 of the Act states 
as follows:— 


(1) Any property possessed by a female 
Hindu, he racquired before or after 
the commencement of this Act, shall be 
held by her as fullowner thereof and 
not as a limited owner. 


Explanation:—In this sub-section, ‘pro- 
perty” includes both movable andimmo- 
vable property acquired by a female 
Hindu by inheritance or devise, or at a 
partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from 
any person, whether a relative or not, 
before, at orafter her marriage, or by 
her ownskillor exertion, or by purchase 
or by prescription, or in any other 
manner whatsoever, and also any such 
property held by her as stridhana 
immediately before the commencement 
of this Act. 


( n Nothing contained in sub-section 
(1) shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or 
order ofa civil Court or under an award 
where the terms ọf the gift, will or 
other instrament op the decree, order of 


11] 


award prescribe a restricted estate in 
such property.” 


Whatever doubts were there earlier, the 
law is well-settled in the present day, that 
if the compromise, or the award, or the 
deed, etc., is the source or the foundation 
of the right of the widow, restrictions pres- 
cribed thereunder would govern and to 
such a case, section 14 (2) alone would 
apply. On „the contrary, if what the 
compromise, award or the document does 
is nothing more than to restate the law, 
as it then stood, the intervention of the 
same will not affect the rights of the widow, 
in which event, section 14 (1) will apply. 
It is also well-settled that section 14 (2) 
e in the nature of an exception to sec- 
tion 14 (1). I need hardly refer to any 
authority, excepting to quote the following 
passage from Mulla’s Hindu Law (Four- 
teenth Edition— 1974) at page 906: 


“Thus for instance if the female Hindu 
had prior to the date of the decree 
title to the property and what the decree 
really does is to declare that „title she 
cannot be said to have acquired the 
Pey under that decree. In order 
to invoke the application of this sub- 
section it is necessary to satisfy the 
essential condition that ‘the instrument 
which limits or restricts the estate 
should itself be the source or foundation 
of the female’s title to the property. 
If she had an existing interest in the 
property, the inter-position of any instru- 
ment will not affect the operation of 
sub-section (1). The instrument, for 
instance, may be a decree or order or 
deed or partition but if the pre-existing 
right was there, sub-section (2) cannot 
have the effect of taking the property 
out of the coverage of svb-section (1)”. 


and the ruling. in Badri Pershad v. 
Kanso Devi, wherein it was held at page 
1966: 
“Sub-section (2), of section 14 is more 
in the nature of a proviso or an excep- 
tion to sub-section (1). It can come 
into operation if acquisition in any of 


the methods indicated therein is made ` 


for the first time without there being 
any pre-existing right in the female 
So Sg eee a 
1. (1970) 2 S.C.J. 114: 


(1970) 2 $.G.R. 95: 
ALR, 1970 8,6, 1963, 
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Hindu who is in possession of the pio- 

perty’’. r 
19. In this case, therefore, under the 
compromise, Exhibit A-4, Arumbu took 
a restricted estate. She cannot, there- 
fore, put forth the plea that she is absolu- 
tely entitled to the properties as per 
section 14 (1) of the Act. Nor, is it 
open to her to put forth the contention 
that she would not be bound by the res- 
trictions prescribed under the compromise. 
The compromise, without declaring her 
pre-existing title, brought about the agree- 
ment between the parties conferring cer- 
tain rights mentioned under that com- 
promise, in which event, it would be 
binding upon the parties thereto. 


20. Similar is the case of Seetharama 
Pillai v. Seyu Pillait, which decision, I 
have considered in detail under an earlier 
decision of mine in Second Appeal No.671 
of 1972, dated 4th March, 1975, Naga- 
rathnammal and another v. Peria Munuswamy 
Goundar and 4 others®, The decision relied 
on by Mr. K.Gopalachariin B.B. Patil v. 
Gangabai®, will be of no assistance to him. 


ar. Inthe final analysis, what emerges 
is, that under the compromise Arumbv 
took a life estate without any power of 
alienation whatsoever, and after her 
demise, the vested reminders fell upon 
the daughter and Balakrishna, and if this 
was the nature of compromise entered 
into between the parties, in 1924, the fact 
that she continued in possession even after 
the passing of the Hindu Succession Act, 
1956, would not enable her to contend that 
section 14 (1) would apply. In my view, 
there is no’ necessity to cite much case 
law on this aspect and there isa pre-pon- 
derénce of the same, since as laid down 
by the Supreme Court in Badri Pershad v. 
Kanso Devit, the section has to be read asa 
whole and it would. depend on ‘the facts 
ofeach case whether the same is covered 
by the first sub-section or sub-section (2). 


22. This is more or less a case like Karmi 
v. Amru’, where a widow succeeded to 


1. (1970) 83 L.W. 226. 

2. S.A. No. 671 of 1972. 

3, A.LR. 1972 Bom, 16. WANS a 

4. (1970) 2 S.C.J. 114: ALR. 1970 S.C. 
1963 at p. 1965. 

5. 1971 S.G,D. 274; ALR. 1971 S.Q. 745, . 
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the properties of her deceased husband on 
the strength of a Will executed by her 
husband, under which only a life estate 
was conferred, it was held that she could 
not claim to have become an absolute 
owner under the Act, and this ruling also 
supports the submission of Mr. MS. 
Venkatarama Iyer, learned counsel for 
the appellants. 


23. The proper test is in the words of the 
Division Bench in Hussain Uduman v. 
Venkatachala Mudaliar?:, 


“Before applying section 14 (2) of the 
Hindu Succession Act, the proper ques- 
tion to ask is: does the instrument or 
decree prescribe a restricted estate in the 
property or does it merely acknowledge 
and recognise (and not prescribe) a 

1e-existing estate upon which the 
Hindu Law had imposed a restriction, 
because the holder’or the estate was 
a woman?” 


24. In the instant case, my answer is that 
the compromise decree under Exhibit A-4 
does prescribe a restricted estate and it 
does not ack 1owledge or recognise her pre- 
isting right, and therefore, section 14 (2) 
‘alone applies. The Courts below are 
‘wrong in holdirg that by application of 
section 14 (1), the widow’s estate became 
enlarged into an absolute one. 


27. The next aspect to be considered is 
what is the effect of the Will being upheld 
under this proceeding. For my part, 
I am unable to agree with the contention 
of Mr. K. Gopalachari that because the 
widow is not a party to the proceedings, 
her rights would remain unaffected, since 
this contention ignores the fact that Venu- 
gopal (the first defendant) claims under 
the Will. The effect of the Will being 
upheld would mean to relate the possession 
of Arumbu to this Will since the Will dates 
back to the death of the testator, Saran- 
gapani. In such an event, it is not open 
to her to set up a title other than the one 
under the Will. Mr. M.S. Venkatarama 
Iyer is, therefore, right in referring to and 
relying on the passage occuring in 
Ghitaley and Rao, Limitation Act, 1963 
4th 1965 Edition—Volume IT) at pages 
1261-1262. 


1. (1974) 2 M.L.J. 275 ; 87 LW. 583; ALR 
1975 Mad. 8, l 
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“Ttis also a fundamental principle that 
where ession canbe referred to a 
lawful title, if will not be considered to 
be adverse. The reason is thata person 
whose possession oan be referred to a 
lawful title willnot be permitted to show 
that his possession was hostile to another 
title. The leading case on the point is 
Themas v. Thomas1, decided by the 
Court of Chancery in the year 1855. 
In that case X was entitled under the 
marriage settlement of his father znd 
mother to certain real estates upon 
the death of his mother, to whom a life 
estate had been given therein. The 
mother died in 1832. X attained 
majority in 1836. The father remained 
in possession of the settled estate till 
his death in 1852. The question was 
whether the father’s possession was 
adverse to X or whether it must be 
deemed to have been as guardian of X. 
Wood, V.C., observed as follows: 


‘But there is another princple which 
affects this case, namely that possession 
is never considered adverse if it can 
be referred to a lawful title. An impor- 
tant authority on this point is Doe d 
Milner v. Brightwen*, where a party 
who had taken possession of copyholds 
on the death of his wife, by an adverse 
title, lived more than twenty years after- 
wards and it was then fovnd that there 
was an old custom of the manor Ly 
which he had a right to curtsey, and 
therefore his possession was referred to 
that title which was consistent with the 
title of the other party. 


In this case x father, who had several 
children entitled to estates on the death 
of his wife, all the children being under 
age at that time, entered upon the 
estates........ I think I must reasona- 
bly infer that the entry was an entry 
on their behalf and as their guardian 
and was totally different from the case 
ofamere stranger entering upon the 
roperty under similar circumstances. 
n it is said that though the entry 





1. (1855) 110 R.R. 107 (110) : 25 L.J.Ch. 


159. 
2. (1809) 10 East 583 (594) : 103 E.R. 897, 
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might have been lawful in its inception 
the retention of the property after the 
children attained twenty-one barred 
their rights under the statute of limita- 
tion; butI think the better and sounder 

_ View here is that, if this gentleman 
entered as guardian this Court would 
never allow him to set up any other title 
to the estate.’’ 


This is what Grose, J., held in Dae v. 
Brightwen? ; 


“On the part of the defendant, who 
claimed under the present Lord Hare- 
wood, it was contended, Ist, that there 
had been an adverse possession from 
the death of Mrs. Lascelles in 1764, 
upwards of 40 years. To this it was 
answered, that by the custom of the 
manor the husband was entitled to hold 
the copyhold tenements of his wife, 
after her death, for his life, in the nature 
of tenant by the curtesy; and that 
Lord Harewood having survived ‘his 
wife, and lived till 1795, there was no 
possession adverse to the title of the 
lessor of the plaintiff till after that time; 
inasmuch as the heir at law of Mrs. 

Lascelles could not recover the s- 
sion of the premises while her husband’s 
estate by the curtesy existed........ 
In the present case Mrs. Lascclles’s title 
was as heir to the three coparceners; her 
title was compelete without admission, 
to all purposes, except as against the 
lord, with respect to his right to his 
fine; and therefore we think that the 
entries given in evidence were sufficient 
to support the custom of tenancy by the 
curtesy, without the qualification of 
admittance of the wife, inasmuch as 
her title was such as not to require 
admittance to perfect it.’’ 


26. Lastly, the applicability of sections 
10 and {1 of the Transfer of Property 
Act may be referred to. I am affraid, 
on this aspect of the matter, the Courts 
below have mis-direted themselves. Sec- 
tion 10 relates to a transfer of property 
with a condition restraining alienation 
while section 11 speaks of ‘restriction 


Tepugnant to an absolute interest. In: 


this case neither the Will, Exhibit A-I, 


1. 103 ER. KBD. XXXIJ-p. 897 at 


p. 901. 


a 


nor ibe compromise, Exhibit A-4 confer, 
an absolute estate. Even that apart 
there is no scope for applying these 
sections to a compromise, since a com- 
promise is nota transfer. 


27. For all the above reasons, J come to 
the conclusion that the findings of both 
the Courts below are incorrect and I, 
therefore, set aside the same. The Second 
Appeal will stand allowed with costs. 
There will be a decree in favour of the 





plaintiffs, as prayed for. However, I 
grant leave. 
S.J. Appeal allowed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


PRESENT:—T. Ramaprasada Rao and §. 
Ratnavel Pandian, J}. 


The South Indian Bank Ltd., by its 
General Manager, M.G.P. Nambiar 
Appellant” 


v, 


M/s. V. Krishna Chettiar and Brother 
by its Partner V. K. Palaniappan 
and others -+ Respondents. 


(A) Transfer of eo Act (IV of 1882), 
section 3—*“‘Attached to the earth’ —Machi- 
nery and other articles in factory— Whether 


movable property—Burden of proof. 


(B) Interest at 11 per cent. with Ge 
renis— Whether usurious. 


There is no decisive and final test or 
guidelines tc earmark property such as 
machinery etc., found in a building as 
immovable property or movable pro- 
perty. The English maxim ‘‘qutcquid 
plantatur solo, solo cedit? does not apply 
to India. The question as to whether 
movable properties which are, fixed to 
the earth are an annexation to the land 
often depends upon the mode of annexa- 
tion and primarily on the intention of 
the parties and other relevant surround- 
ing circumstances, in each particular 
case. It is often presumed that if an 
owner of machinery which could be: 


* A. No. 744 of 1970 and C.M.P. No. 14045 of 
1974, 18th December, 1974, 
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annexed to the earth, so annexes it, 
with his own ‘immovable property in 
connection with his trade or business, 
then it is said to assume the character of 
immovable property. Equally, a prima 
facie presumption, but not a sure one, is 
raised in the case of a tenant or a person 
not owning the immovable property 
but causing such annexation of movable 
property such .as machinery etc., to be 
made to the premises as such, which is 
to the effect that such annexed property 
is movable property, because the tenant 
or a person having only a leasehold 
interest in the immovable property 4s 
often free to remove his movable property, 
such as machinery, etc. But, in the 
ultimate analysis, if the intention of either 
the owner or the tenant in making such 
annexation of movable property to 
immovable property is to permanently 
fix it along with the earth or the said 
immovable property, then it becomes 
part aud parcel of it. The onus is-on 
the person, who alleges that the parti- 
cular article was always intended to 
retain the character of movable property. 
Such intention on the part of either the 
owner or the tenant, to treat such machi- 
nery fixed to the earth as moveable 
property can sometimes be inferred by 


their voluntary treatment of such prto- 


perty as belonging to one or the other 
species of property and by their conduct. 
[Para. 13.] 


Attachment should be for the permanent 
beneficial enjoyment of that to which 
it is attached. [Para. 15.} 


To find whether a particular rate of 
interest stipulated with a Bank is usurious, 
excessive, 'or unreasonable, the aggrieved 

should at least let in evidence to 
show that such was not the rate of interest 
which the other Banks charged under 
similar circumstances. Each case has 
to be decided on its own merits. No 
hard and fast rule can be invoked merely 
on the mathematics of the rate per cent. 
to hold that the rate of interest was 
excessive. [Para. 26.} 


Held on facts, that interest at the rate of 
i1percent. per annum with quarterly 
rests, even though it is secured by the 
property of the borrower, cannot be said 
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in the circumstances of the case to be an 
excessive, exorbitant and unresonable. 
[Pora. 27-] 


Cases referred to :— 


Fan Chand v. Kishne, A.1.R. 1960 Gal. 3315 
Satyancrayanamurthy v.  Gangayya, (1939) 
1 M.LJ. 692 : 49 LW. 578 : ALR. 
1939 Mad. 684. 


Appeal No. 744. of 1970. 


Appeal against the decree of the Gourt 
of the Subordinate Judge (Principal) of 
Salem dated znd January, 1969 and 
passed in Original Suit No. 85 of 1969. 


C.M.P. No. 14045 of 1974. 


Petition praying that in the circum- 
stances stated therein and in the affidavit 
filed therewith the High Court will 
be pleased to add to the principal amount 
in the decree of the lower Court, the 
following amounts paid by the petitioner, 
Bank for renewal of the insurance for 
buildings and machineries mortgaged 
by the respondents to the petitioner 
namely :— 


1. Rs, 1,742-85nP. paid on aist 
September, 1973 for renewal of fire- 
insurance on the suit buildings and 
machineries; 


2. Rs. 726-85nP. paid on 26th August, 
1974 for renewal of fire insurance ‘on 
the suit buildings; and 


3. Rs. 1,016 paid on 26th September, 
1974, totalling to Rs. 3485-70 nP. toge- 
ther with future interest in the said 
Appeal No. 744 of 1970, on the file of 
the High Court. 


C. Kurian, N.E. Arumugham and N. Kanaka- 
raju, for Appellant. : 


M.S. Venkatarama Iyer, V. Krishnan and 
Sankaran, for Respondents. 


The Judgment of the Court was delivered 
by 


Ramaprasada ` Rao, F.—The_ plaintiff in 
O.S. No. 85 of 1966 on the file of the 
Subordinate Judge, Salem, is the appel- 
lant. Defendants 2 to 8, as partners of 
a registered partnership firm, known as 
V. Krishna Chettiar and Brother had on 


» 
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-application obtained financial aid from 


the plaintifi-Bank under four different 
heads, such as Key Loan Advances, Cash 
Credit Open Loans, Bills Purchases 
Account, and Gheques _ Discounting 
Account. From time to time, under 
one or other of the Heads of Advances, 


. moneys were lent by the plaintift-Bank to 


the partnership firm. The partnership 
was running an oil mill anda Ginning 
Factory. The premises in which the 
machinery of the mill and the factory 
was situate bzlong d to some of the part- 
ners of the firm. But, in connection with 
the advances made by the Bank to the 
partnership firm in comnrection with 
the partnership business, two kinds of 
securities were offered by the partners. 
The first one was under Exhibit A-24, 
dated 15th May, 1964, wherein some of 
the partners of the firm, who are the 
owners of the premises, which contained 
the machinery deposited the title deeds 
of the premises at Coimbatore, with 
the intention of creating an equitable 
mortgage thereon. The other security 
which they offered was under Exhibit 
A-29, dated goth May, 1964, which was 
in connection with an express loan granted 
by the Bank to the tune of Rs. 80,000 
on a hypothecation of the machineries 
and movables contained in the mill 
premises, but delineated in a particular 
schedule attached to Exhibit A-29, 
which was the deed of hypothecation. 


4. The case of the plaintiff is that the 
defendants were operating on the various 
accounts uQder which financial aid was 
given by the Bank to the partnership 
firm. Originally, the rate of interest 
at which the amount so advanced by 
the Bank was repayable by the defen- 
dants, was agreed to at 9 percent. per 
annum with quarterly rests. Latcr, admit- 
tedly, under Exhibit A-33, having regard 
to the increased demand in the rate of 
interest by the Reserve Bank of India, 
the rate of interest was increased from 
9 per cent. to 11 per cent. per annum, 
The plaintiff has come to Court for the 
realisation of the amount due ard pay- 
able by the defendants under the yarious 
héads of account and under which 
advances were made by the Bank to the 
defendants’ partnership firm. The suit 
was laid for the recovery of a sum of 
ML J—95 


Rs. 1,52,941-50 made up of a sum of 
Rs. 83,941-77 on the Cash Credit Open 


Loan and a sum of Rs. 66,725-20 
under the Fully Secured Account 
and a sum of Rs. 95-87 under the 


Cash Credit Account. The plaintiff 
claims that it would be entitled to a 
concurrent remedy against defendants 
personally for the recovery of the suit 
debt and also sought for a charge decree 
against the immovable property, which 
is the mill premises which was equitably 
mortgaged with it, under Exhibit A-24 
and also sought a charge on the machi- 
neries enumerated in the deed of hypothe- 
cation, Exhibit A-29, dated 20th May, 
1964. 

3. The gth defendant was added on as 
a party-defendant, as it appears that he 
is a subsequent mortgagee over the 
immovable properties. i 


In so far as the defence is concerned 
the defendants do not dispute the accounts 
and the principal amount due. Inter 
alia, the main contention raised by the 
defendants was that the plaintif, by 
virtue of the deed of hypothecation, 
Exhibit A-29, is not entitled to claim a 
charge on the machineries and movable 
properties in the mill premises, as accord- 
ing to the defendants, the said machine- 
ries have got imbedded themselves with 
the premises, which contained them and, 
therefore, such movable properties or 
imachinery enumerated in the deed of 
.hypothecation should be deemed to be 
annexed to the immovable property and 
in the absence of a regular instrument of 
mortgage, as contemplated’ under the 
Transfer of Property Act, and registered 
under the Registration Act, the deed of 
hypothecation, by itself, cannot create a 
right in the plaintiff to seek for a charge- 
decree as against the movables which 
are the subjectmatter of the deed of 
hypothecation. 


5. The second contention is that the 
rate of 11 per cent per annum with quar- 
terly rests is an arbitrary and usurious 
tate of intcrest ard on that ground, the 
claim of the plaintiff was resisted. ` No 
doubt,.they also contended that there was 
no proper equitable mortgage acceptable 
in the eye of law over the ‘A’ Schedule 
properties, which are the mill premises, as 


© 


434 


according to them, there was no proper 
deposit of title deeds with the intention 
of creating an equitable mortgage over 
them, in a manner ordinarily under- 
stood in law. These are, in the main, 
the defences to the action. ` 


6. On these relevant pleadings, the 
following issues were framed:— 


1. Is the alleged mortgage over the 
plaint ‘A’ schedule properties by deposit 
of title deeds true, valid and binding on 
on any or all of the defendants ? 


2. Is the alleged charge over the 
plaint ‘B’ schedule properties true, valid 
and binding on the defendants? 


3. Is there any charge over items 25 
to 28 of plaint ‘B’ schedule properties? 


4. What is the amount for which the 
charge if any, is available over one or 
more of plaint ‘B? schedule properties ? 


5, Is the plaintif entitled to club 
together plaint ‘A’ and ‘B’ schedule pro- 
perties for the entire suit amount? 


6. Is the plaintiff entitled to claim 
interest at 11 per cent. per annum and 
not at 9 per cent. per annum? 


7, Are the alleged mortgages and 
charge unlawful and do they amount 
to a fraud on the statute as pleaded by 
the 9th defendant? 


8. What is the amount, if any, due 
to the 9th defendant in respect of the 
mortgage deed dated 17th November, 
1965? 


9, What is the nature of the decree 
that the 9th defendant is entitled to? 


10. To what relief is the plaintiff 
entitled? 


q. Issue No. 3 havirg been deleted, 
the learned Judge found on Issue No. 1, 
that there was a valid mortgage by 
deposit of title deeds over the ‘A’ schedule 
properties at Coimbatore and that 
Coimbatore bemg an area notified under 
section 69 of the Transfer of Property 
Act, the equitable mortgage by the 
plaintiff is sustainable. There is no 
cross-appeal over this finding. On the 
issue whether the hypothecation deed, 
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Exhibit A-29, could be acted upon, so 
as to vest in the plaintiff a right to claim 
a charge on it, on foot that it was a 
mortgage on movable property, the find- 
ing of the trial Court is that the deed of 
hypothecation could not be acted upon 
or enforced, as the hypotheca, in the 
peculiar circumstances of the case, ought 
to be understood as movable property 
annexed to immovable property and, 
in the absence of a registered instrument 
on the foot of which such a relief could 
be asked, the trial Court negatived the 
relief for a charge over the ‘B’ Schedule 
property for the recovery of the suit claim. 
On the other question whether the interest 
at 11 per cent. per annum with quarterly 
rests, was usurious, it found in favour of 
the defendants. In the result, the trial 
Court decreed the suit for a sum of 
Rs, 1,48,223-82 with subsequent interest 
from the date of suit upto the date fixed 
in the usual mortgage decree at g per cent. 
per annum with quarterly rests and at 
the rate of 6 per cent. per annum there- 
after and proportionate costs personally 
as against defendants 1 to 8, and created 
a charge over the ‘A’ Schedule properties 
only. It also incidentally gave a direc- 
tion that the gth defendant would b> 
entitled to a sum of Rs. 26,000 with 
interest from 1st March, 1968, from and 
out of the surplus sale proceeds, if any, 
when the ‘A’ Schedule properties are 
brought to sale, As already indicated, 
it negatived the plaintiffs request for a 
charge-decree over the ‘B’ Schedule pro- 
perties, which are the machinery oF 
yaaa hypothecated under Exhibit 
~29. 


8. Itisasagainst this, the present appeal 
has been filed by the Bank. 


g. There is no appeal as against this 
judgment and decree by the gth defendant. 
Nor, is there a cross-appeal by the con- 
testing defendants against the finding of 
the trial Gourt that there is a valid mort- 
gage over the ‘A’ Schedule properties and 
that the usual mortgage decree ought to 
be for the amount due and pay- 
able by the defendant-partnership firm 
to the Bank. 


to. The Bank’s contention, however, 
is that the trial Court went wrong in 
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having found that the ‘B’ schedule pro- 
perties cannot be proceeded against by 
the plaintiff on the foot that a charge has 
been created over it for the amount lent 
thereon under Exhibit A-29. The sub- 
mission is that under the hypothecation 
deed, the plaintiff has secured a right 
to obtain a charge as against the hypo- 
thecated articles and such deed being 
an independent and separate one, the 
Gourt ought not to have denied the usual 
charge-decree as against the ‘B’ schedule 
properties as wel 


11. The second contention is that the 
trial Court, without any material, which 
is acceptable by Gourts of law, barely 
relied upon the contentions of the defen- 
dants in holding that 11 per cent. per 
annum with quarterly rests, would be 
usurious. As a matter of fact, the defen- 
dants having agreed to pay the said rate 
of interest, since the Reserve Bank of 
India, in turn has raised the rate of 
interest which it could claim from its 
subsidiaries, the argument is that there 
is no arbitrariness or usury ip the claim of 
the plaintiff-Bank when it demanded 11 
per cent. interest with quarterly rests 
on the actual amount due under 
the various accounts of the defendant with 
the plaintiff-Bank. 


zz, Mr. M. S. Venkatarama Iyer, 
learned Counsel for the contesting res- 
pondents, however, would urge that in 
the context of events, the hypothecation 
deed should be interpreted in the light of 
the equitable first mortgage, and so 
interpreted, it should be held that the 

i understood that the movables 
which were the subject-matter of the 
hypothecation were also being mort- 
gaged as if it got annexed to the mill 
premises to which they were attached, and 
so understood, it would amount to a 
mortgage of immovable property and 
such mortgage not being evidenced by a 
deed of mortgage, in accordance with 
law, and registered in accordance with 
the Registration Act, the relief for a 
charge decree, as against the movables 
as if it is a separate transaction is a 
misconceived one. On the next cop- 
tention, it is stated that 11 per cent. 
interest with quarterly rests, would be 
usurious. 


13. In so far as the first question is 
concerned, it is a vexed one. Movable 
property has not been defined in the 
Transfer of Property Act. If some light 
at all is thrown in the Genera] Clauses 
Act, movable property is that which is 
not immovable property. There is no 
decisive and final test or guidelines to 


perty or movable 
maxim ‘“‘quicquid plantatur 
does not apply to India. Thus, the difficul 
question as to whether movable properti 
which are fixed to the earth are an annexa 
tion to the land often depends upon the 
de of annexation and primarily on the in- 
tention of the parties and other relevant 
surrounding circumstances, in each parti- 
cular case. It is often presumed that 
if an owner of machinery which could be 
annexed to the earth, so annexes it, with 
his own immovable property in connec- 
tion with his trace or business, then it 
is said to assume the character of im- 
movable property. Equally, a prim 
facis presumption, but not a sure one, 
is raised in the case ofa tenant or a person 
not owning the immovable property bu 
causing such annexation of movable 
property, such as machinery etc., to be 
made to the premises as such, which is 
to the effect that such annexed property 
is movable property, because the tenan 
ora person having only a leasehold interest 
in the immovable property is often free 
to remove his movable property, such as 
machinery, etc. But, in the ultimate 
analysis, ifthe intention ofeither the owner 
or the tenant in making such 
annexation of movable property to im- 
movable property is to permanently 
fix it along with the carth or the said 
immovable property, then it becomes 
part and parcel of it. Gases may arise 
when an article or machinery may be 
very firmly fixed to the land, but, yet the, 
surrounding circumstances may be such 
as to show that it was never intended to 
be a part of the land. Thus, it reduces 
itself to a question of fact and a matter 
of proof. ‘The onus is on the person, 
who alleges that the particular article 
was always intended to retain the characes 
ter of movable property. He has to 
establish it. It. ultimately depends upon 
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the intention of the parties. Such inten- 
tion on the part of cither the owner or 
the tenant, to treat such machinery 
fixed to the earth as movable property 
can sometimes be inferred by their volup- 
tary treatment of such property as belong- 
ing to one or the other species of property 
and by their conduct. 


14. A true test is contained in the expla- 
nation given to the parenthesis ‘attached 
to the earth” appearing in section 3 of 
the Transfer of Property Act. 


“Attached to the earth” means— 


(a) rooted in the earth, as in the case 
of trees and shrubs; 


(b) imbedded in the earth, as in the 
case of walls or buildings; 


or 


(c) attached to what is so imbedded for 
the permanent beneficial enjoyment of 
that to which it is attached”. 


15. From the above meaning given by 
the statute to the expression attached to 
the earth”, it is clear that such attach- 
ment should be for the permanent bene- 
ficial enjoyment of that, to which it is 
attached.. 


16. Mulla in 
Property Act, 

with approval 
High Gourt in 
stated: 


“In a recent Galcutta case, it has been 

held, it is submitted, correctly, that the 

test is ‘whether the annexation is with 

the object of the permanent beneficial 

enjoyment of. the land or building; 
so machinery for metal-shaping and 
electroplating which was attached by 

‘ bolts to special concrete bases and 
Gould not be easily moved, was held 
not to be a part of the structure housing 
it or the soil beneath it. The Court 
held that the machinery was not 
attached for the morc bencficial enjoy- 
ment of either the soil or the concrete; 
it was actually a case of the structure 
being built around the machinery to 
protect it.” 


eg 


1, ALR, 1960 Cal. 331, 


his book on Transfer of 
1966 (Sixth Edition) quoted 
a decision of the Calcutta 
Jan Ghand v. Kishore’ and 
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17. We shall now refer to the evidence 
let in, in the instant case. The plaintiff 
examined P.W. 2, who was the Agent 
of the plaintifi-Bank at Salem Branch, at 
or about the time when the financial aid 
was granted by the Bank to the partner- 
ship firm. While giving out the nature 
of the machinery in the factory premises 
ard asa person who had first hand know- 
ledge of it, as he had inspected the mills 
and the machineries, the witness would 
have it that all the machineries were not 
permanently fixed to the earth. He went 
on to describe the important machine- 
ries housed in the factory such as the 
transformer, lathe, the welding trans- 
former, and generator, etc., in cross 
examination and would say, that each of 
these and parts of machinery which were 
in the mills and the Ginning Factory 
were based on studs or platforms fixed 
on the earth and they were fitted by 
bolts and nuts. He was emphatic that 
almost all the parts inside the factory 
premises were all so fixed on studs which, 
in turn, of course, were imbedded to 
earth. 


18. In fact, D.W. 2, examined on the 
side of the defendants, would not speak 
about the machineries being annexed to 
earth, or imbedded on earth, in chief 
examination, and even in cross-examina- 
tion, his case is that all the machineries 
have been fixed on concrete platforms, 


19. Thus, therefore, the principle in 
the Calcutta decision, cited above, 
squarely applies to the facts of this case. 
The machineries are attached by bolts 
to special concrete bases or studs, or 
platforms and no one interested in saying 
so, would say that they are so attached to 
earth, so as to make it appear that such 
articles bave been so imbedded for the 
permanent beneficial enjoyment of the 
mill premises itself. We accept the 
evidence of P.W. ‘2, in the absence of 
any contrary materials befere ‘us, to s7y 
that the imbedding is as urged by Mr. 
Venkatarama lyer. 


a0. One other aspect, which also 
prompts us to hold. that the parties 
intended to treat che machinery and 
other articles in the factory premises as 
movable property and not property 
attached to earth or imbedded to earth, 
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within the meaning of the provisions of 
the Transfer of Property’ Act, is that 
when. they secured financial] aid from the 
Bank, they executed an independent 
hypothecation deed, wherein they -say 
that they have hypothecated in favour of 
the Bank, machineries and other movables 
described in general terms in the schedule 
to that deed. They have described the 
‘hypotheca as ‘‘hypothecated goods”. 
They have explained the meaning of 
the expression as meaning all the machi- 
neries and other movables of any kind 
now fixed to the earth, installed in, or 
kept in, or that will be hereafter fixed 
from time to time, or which shall be 
brought in and instaNed, or mounted 
or kept in use at the horrowers’ premises 
or. workshop. The sctedule to this 
deed gives the description.of the machi- 
neries. There are 24 items in it and 
almost all these items have been referred 
to by P.W. 2 in his evidence. We have 
already refered to his testimony. He 
would say that all such items are either 
‘fixed to a platform or affixed to a stud 
over the earth by bolts and nuts. The 
parties, therefore, intended, at all material 
times, and at the crucial time when they 
borrowed money under Exhibit A-29 
that the machineries which they had and 
the machineries to be brought in, on 
‘which they obtained financial aid from 
the Bank, have to -be. treated as movable 
property. Jf their evidence was that 
this property sHould also be treated as 
annexed to their mill premises, nothing 
prevented them from including these 
movables as an additional schedule 
under Exhibit A-24, whereunder they 
deposited their title deecs to their pro~ 
perties with the intention of creating an 
equitable mortgage. 


ax. From the conduct of the t-orrowers 
and from the intrinsic value of the 
recitals in Exhibit A-24, which is the 
hypothecation deed, we are unablé to 
resist the reasonable conclusion which 
flow from the surrounding circumstances 
and the facts cf this case, that the parties 
intended that the machineries delineated 
in Exhibit A-29 were to be understood and 
meant as movable property rather than 
as immovable property in the sense that 
they become imbedded to earth so 


permanently as without it, the mill pre- , 


mises capngt he heneffcially enjoyed, 


22. One other circumstance, which 
also reflects such an intention of the 
parties is that whilst the deposit of title 
deeds was made on 15th May, 1964. under 
Exhibit A-24, the deed of hypothecation 
deed over rhe movables was made 5 days 
later, under Exhibit A-29. This conduct 
of the. bor1owers is also a pointer to tle 
fact that the intention was to keep the 
mortgage over immovable property 
distirict, separate and different from the 
hypothecation over movables. This 
treatment of the machineries as indepen- 
dent goods, different from the ‘premises 
which contained them makes the inten- 
tion of the parties clear. That in such 
matters, it is the intention of the parties, 
which often looms large, is clear from 
the decision of a Division Bench of our 
Court in Satyanarayanamurthy v. Gangayya}, 
Vacadachariar, J., speaking for the Bench, 
fourd as a fact, that the machinery which 
formed part of the building was dealt 
wich independently in an independent 
schedule and even -then, the learned 


‘Judge wa» satisfied that the movables 


which formed part of a separate schec ule 
cannot: be treated as immovable property 
and- dealt with, as such. The learned 
Judge went on to say “It also appears to 
us that on the construction of mortgage 
deeds the machinery specified in schedule 
‘Q’ was mortgaged not 2s part of or passing 
with the immovable property, but inde- 
pendenuy as immovable property’. We 
are, therefore in the instant case unable 


‘to agree with the contention of the learned 
‘counsel for the respondents that the 


machinery in the instant case should. 
be ‘considered as movable, which got 
imbedded to earth so as to metamor- 
phose itself into in movable property and 
be treated as suck, for purposes of this 
discussion. Bos . 


23. The trial Court, therefore, was 


wiong in having applied certain principles 


in certain well settled ‘decisions of this 


‘Court and other Courts, which obviously 


depended upon the facts and circums- 
tances in those relevant decisicns. But, 
as it appears 10 us, and on the facts and 
circumstances of this case, and having 
regard to the conduct and intention of 
the parties, which is explicit,.we find 





1. (1939) 1 M.L,J. 692:49 L.W. 578: ALR. 
1939 Mad. 684, ; 


438 


that the hypothecation related to movable 

perty and that the pleintiff, therefore, 
in terms of Exhibit A-29, is entitled to 
cleim a charge-decree over the properties 
described in the ‘P?’ Schedule to the plaint, 
whick are the movables enumerated in 
Exhibit A-29. To this extent, the judg- 
ment of the trial Court is reversed. 


24. The othe contention of the learned 
counse) for the appellant is that the 
plaintiff is entitled to interest at 11 per 
cent. per annum with quarterly rests. 
The learned Judge referred to various 
decisions, which touched upon usury 
and unreasonable rate of interest and 
suddenly concluded that the 11 per cent. 
interest with quarterly rests is excessive, 
having regard to the security offered by 
the borrowers. No doubt under Exhibit 
A-21,. the interest originally agreed to 
on the advances to be made by the 
Bank was only 9 per cent. per annum 
with quarterly rests. But, under Exhibit 
A-33 the contesting defendants were 
informed that the Reserve Bank of India 
has increased the Bank Rate from 5 to 6 
per cent. .and placed restrictions on 
borrowings by scheduled Banks from it. 
It is also claimed that the -Reserve Bank 
advised that the rates of interest on Savings 
Bank and time Deposit should be stepped 
up in order to enable the Barking System 
to attract more deposits. In those cir- 
cumstances, the plaintiff-Bank, in turn 
said, that it was constrained tu increase 
the rate of interest onits advances from 
g.per cent. to rr per cent. on overdraft, 
open loan, and key loan facilities. That 
was to take effect from the 18th of 
February, 1965. 


25. On receipt of this communication, 
one tner of the first defendant firm, 
who is a defendant in the action, agreed 
to the enhancement in the rate of interest, 
as stated in Exhibit A-33. There was, 
therefore, a contract openly entered into 
between the borrowers on the one hand 
and the Bank on the other, whereunder 
due to certain known circumstances, 
the rate of interest was increased frem 9 

cent. to II per cent. per annum 
with quarterly rest. 


26. To find whether a particular rate 
of interest is usurious, excessive or un- 
reasonable, the aggrieved paity should 
at least let in evidence tg show that such 


THE MADRAS LAW JOURNAL REPORTS 


(1975 


was not the rate of interest which tht 
other Banks charged under similar cir- 
cumstances. There should also be tell- 
ing evidence before the Court to estab- 
lish that on a prima facie examination of 
the facts of a particular case it would 
ordinarily prompt the Court of law to 
opine that the rate of interest is exorbi- 
tant or excessive. Each case has to be 
decided on its own merits. No hard and 
fast rule can be invoked merely on the 
mathematics of the rate per cent to hold 
that the rate of interest was excessive. 
In the instant case, the parties were 
appraised of the increase in the rate of 
interest, not because the Bank wanted 
to make unreasonable gain and make 
the borrowers suffer unreasonable loss, 
but the increase itself was attributed to 
the increased demend of rate of interest 
by the Reserve Bank of India. This 
was, therefore, a circumstance, which 
was of universal applicction, in tbe sense 
that it applied to al) banks and borrowers 
in similar cicumstances, Therefore, 
it canrot be szid that the increase from 9 
per cent. to 11 per cent., having regard 
to the circumstances and time, at which 
the rate was increased, was an un- 
reasonable or excessive rate. i” 


a7. The next question is whether the 
interest payable with quarterly rests 
would automatically :be assumed or pre- 
sumed to be an excessive payment made 
by the Bank. Here again, Mr. M. S, 

enkatarama Iyer did not refer tọ us 
any circumstances, or the testimony of 
the partner, to say that the plaintiff- 
Bank has chosen to adopt the method of 
recovery of interest with quarterly rests 
unusually and quite differently from the 
other banking institutions in the State. 
It is not even brought cut to us that the 
resultant of the interest calculated on 
the basis of rı per cent. per annum with 
quarterly rests, would be unconsciousably 
high, or would be unreasonably 
excessive. It is only in those circums- 
tances when the Court’s conscience is 
shaken on a prima facie understanding of 
the facis, that such demand for interest, 
in the circumstances of a particular case 
would place the defendant in a pitiable 
situation that the Courts will interfere 
with the contract-rate openly agreed to 
by parties. No such evidence has been 
let m and no such materials have heeg 
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placed before us for consideration to 
decide whether the 11 per cent. interest 
with quarterly rests, would result in a 
great prejudice to the borrowers in the 
instant case. In this respect also, the 
Trail Court went wrong in referring 
mechanically to certain decisions of our 
Court wherein the rate per cent. was 
held to be usurious. Having regard 
to the time at which the increase in 
the rate of interest was made and as the 
borrowe-s themselves did not raise any 
protest to it, at any time, until they were 
called upon to repay the principles with 
interest at that rate, we fee] that the objec- 
tion is merely an afterthought. Even 
otherwise, the materials before us do not 
compel us to hold that the 11 per cent. 
interest per annum with quarterly rests, 
even though it is secured by the property 
of the borrowers, can be said to be an 
xcessive, exorbitant and an unreason~ 
able rate of interest. 


28. The trial Court’s decision on this 
aspect is also reversed. 


2g. The above contract rate ofinterest 
will be applied until the date of suit. 
Thereafter the contesting defendants are 
liable to pay interest at the rate of 1t per 
cent. per annum without being further 
charged with additional interest at quar- 
terly rests, 5 


30. The result is that there will be a 
decree, as prayed for, and together with 
interest thereon at 1r per cent. with 
quarterly rests, upto the date of plaint 
and thereafter at the rate of 11 per cent. 
from the date of suit till the date of pay- 
ment and the usual mortgag.-decree 
will be passed including Schedules A and 
B, as the hypotheca or the security from 
which the plaintiff could realise the 
decree amount. The appeal is allowed 
with costs. 


G.M.P. No. 14.045 of 1974. . 


31. The plaintiff has filed a petition to 
include a sum of Rs. 3,485.70 to the 
principal amount claimed on the foot 
that it has paid the insurance premia in 
connection with the fire insurance on the 
suit building and machineries. The 
plaintiff is entitled to it end this amount 
will be added to the principal, pro- 
vided the plaintiff pays the court fee 
gn this account, 
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32. He would be entitled to interest 
thereon at 6 per cent. from the date of 


payment. 


33. The appeal and the civil miscell- 
aneous petition are allowed. There will 
be no order as to costs., 


Appeal and 
Petition allowed. 


RS. 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS, 


Present :— S. Mohan, J. 
Krishnaswami Goundar .. Appellont* 


D. 


A-2190 Jambuthurai Kottai Co-opera~ 
tive Society by its President and 
others . Respondents. 


Civil Procedure Gode (V of 1908), Order 2, 
rule 9o—Madras Co-operative Societies Act 
(LIII of 1961), Section 100 and rale 6g— 
Sale follewing award decree by Deputy Regis- 
trar of Co-operative Societies— Sutt properties 
subsequently attached: and brought to sale by 
civil Gourt— Suit- by purchaser in civil Court- 
sale for possession— Bar of suit—Exclusion of 
jurisdiction of civil Court. 


The plaintiff had purchased the suit 
property in a Court-auction and the sale 
was confirmed: on goth April, 1970. 
When the plaintiff sought to take delivery 
of possession he ‘was. obstructed by the 
first defendant, a co-operative society 
which had obtained an award decree 
before the Deputy Registrar of Co-opeia- 
tive Societies and in execution thereof 
had purchased the property on 24th 
November, 1969. The plaintiff filed a 
suit for possession and the suit was decreed, 
On appeal, the lower Court reversed the 
decree. On second appeal by the plain- 
tiff, i 
Held, The prior sale in favour of the Go- 
operative Society has to prevail. Had the 
civil Court been informed of the earlier 
sale there would not have been an occa- 
sion for the Court-sale at all. On merits, 
there was no difficulty in concluding that 


* Appeal No. 1187 of 1973, 18ih July, 1974, 
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the first sale has to prevail, irrespective of 
the fact whether the civil Court had 
jurisdiction 01 not. [Para. 7.] 


Relying on section 100 of the Co-operative 
Societies Act read with rule 69 (7), apart 
from there being a finality, there is an 
ouster of the jurisdiction of the civil 
Court. 


Cases referred to :— 


Sree Raja Kandregula Srinivasa Jagannadha- 
rao Panthulu Bahadur Garu v. State of Andhra 
Pradesh, ( 1970) 2 -S.Q.R. 714 : (1971) T 
S.G.J. 192 : (1971) 1 M.L.J. (S.G.) 26: 
(1971) 1 An.W.R. (S.C.) 26: ATR. 1971 
S.C. 71;  Kovvidi Satyanarayana v. Motu 
Industries P. Lid., (1963) 1 An.W.R 323 5 
Baggavarapu Venkata Subbiah v. Chenchupolli 
Penah, (1951) 2M.LJ. 269 : 64 L.W. 
762: A.LR. 1952 Mad. 266; Ramabakthalu 
Ramayya v. Chittoor District Co-operative 
Deputy Registrar, I.L R. (1046) Mad 330 : 
58 L W. 341:(1945) 2 M.L.J. 12: ALR. 
1945, Mad. 370. 


Appeal against the decree of the sub- 
Court, Madurai in A.S. No. 332 of 
ig72, preferred against the decree of the 
District Munsif Court, Madurai Taluk in 
O. S. No. 579 of 1971. 


V. Venkataraman and S. Balasubramaniam, 
for Appellant. : 


N. S. Srinivasan, for 1st Respondent. 
The Court delivered the following 


Jupament.—O.S. No. 579 of 1971 was 
preferred before the file of District Munsif, 
Madurai, for declaration and mandatory 
injunction and the plaintiff's allegations 
are briefly as follows : 


2.° The suit properties originally belong- 
ed to F. Milaya Gounder; the 3rd defen- 
dant. The second defendant had obtain- 
ed a decree against the 3rd defendant in 
O.S. No. 359 of 1968 on the file of the Dis- 
trict Munsif Court, Madurai. The suit pro- 
perties were attached in execution of his 
decree in E.P.No.85 of 1969 on 8th March, 
1969 and were brought to sale on 23rd 
February, 1970. The plaintiff purchased 
them for Rs. 1,300 subject to the encum- 
‘-brance and the sale was confirmed on 
goth Apri], 1970. E.A. No. 564 of 1970 
was filed for delivery cf the properties 
and the same was effected on’ 6th June, 
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1970 and the delivery was also recorded 
ason 8th June, 1970. That ever since the 
date he had been in possession and enjoy- 
ment of the properties is seen from the 
patta and cist receipts. While that bsing 
so, the first defendant obtained an award 
decree in A.R.C.No.141 of 1968 before the 
Deputy Registrar of Co-operative Socie- 
ties and in execution of that award he 
came to purchase the property on 24th 
November, 1969 itself. When the plain- 
tiff wanted to take delivery of the posses- 
sion he was obstructed by the first defen- 
dant and his men and hence the suit. 


3- The first defendant filed a written 
statement stating as follows. The pro- 
perty has been purchased by this society 
on 24th November, 196g itself in execu- 
tion of the award decree obtained against 
the grd defendant, and that therefore 
any subsequent sale in favour of the plain- 
tiff, be it a Court sale, will not divest the 
title of the first defendant and as between 
the competing titles, the title of the society 
ought to be preferred it being earlier in 
point of time. It is a valid sale, by 
which the property had already been sold 
and hevelore the plaintiff derived no 
title. The learned District Munsif of 
Madurai who tried the suit decreed in 
favour of the plaintiff holding that the 
Court sale ought to be preferred to that 
for the sale in execution of the award 
obtained under the Co-operative Socie- 
ties Act. He also held that the bar 
under section 100 of the Co-operative 
Societies Act, 1961, could not oust juris- 
diction of the civil Court. 


4- On appeal, in A.S. No. 332 of 19 72> 
the learned Subordinate Judge of Madurai 
reversed the fiiding and set aside the 
decree. Against, this, the present second 
appeal has come to be preferred. 


5. Mr. Balasubramaniam, learned coun- 
sel for the appellant, contends that the 
finding of the lower appellate Court about 
the bar of jurisdiction under section 100 
is incorrect in view of the later judgments 
of the Supreme Court and one such is in 
Sree Raja Kandregula Srinivasa Fagannadha- 
rao Panthulu Bahadur Garu (decd.) v. Stcte of 
Andhra Pradesh’ where their Lordships of 


1. (1970) 2 S.C.R. 714 : (1971) 1 S.G.J. 192 : 
(1971) 1 M.L.J. (S.C.) 26: (1971) 1 An.W.R. 
(S.G.) 26 :A.LR. 1971 S.Q, 71, 


IT] XRISHNASWAMI GOUNDAR 7. JAMBUTHURAT KOTrAr GO, OP. SOCIETY (Mohan, 7.) 441 


the Supreme Court set out the grounds 
on which the jurisdiction of the civil Court 
should be excluded. The first ground 


mentioned is: 


“1, Where the statute gives a finality 
to the orders of the special 
Tribunal the civil Court’s jurisdicticn 
must be held to be excluded if there is 
adequate remedy to do what the civil 
Courts would normally do in a suit. 
Such provision, however, does not 
exclude those cases where the provi- 
sions of the particular Act have not 
been complied with or the statutory 
Tribunal has not acted in conformity 
with the fudamental principles of 
judicial procedure.’’ 


Relying on the above principles, it is 
contended that the provisions of the Act 
have not been complied witl , and therte- 
fore, the bar under section 100 of the 
Co-operative Societies Act cannot be 
invoked as against the appellant. It is 
further submitted by the J:arned counsel 
that his sale ought to be preferred since 
the sale by the Society, in favour of itself, 
is vitiated by fraud and illegality. Lastly, 
it is submitted that from the date of 
purchase, the plaintiff was alore in posses- 
sion and enjoyment as seen from Exhibits 
A-15 to A-18 the pattas issued in his favour 
and Exhibit A-19 to A-22 the kist receipts. 


6. Per contra, Mr. N. S. Srinivasan sub- 
mits that his sale is prior in point of time 
namely, 24th November, 1969 while 
that of the plaintiff is later. There is 
absolutely no evidence to show that the 
sale is in any way vitiated by fraud or 
illegality. The bur under section 100 
read with rule 69 (7) could be validly 
invoked in this case. 


7. On a careful consideration of the 
above submissions, I come to the follow- 
ing conclusion: The sale in favour of 
the Co-operative Society is dated 24th 
November, 1969 while the sale under 
which the plaintiff got title is, dated goth 
April, 1970. Undoubtedly therefore, the 
prior sale in favour of the Co-operative 
Society has to prevail. If the civil Court 
had been informed of the earlier sale 
there would not have been an occasion 
for the Court-sale at all, because, in view 
of the previous sale in favour of the Co- 
operative Society, the judgment-debtor, 
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y 
ramely 3rd defendant had lost all his 
rigats, title and interest in the suit pro- 
perty, and therefore, the Court sale could 
not convey any right in favour cf the 
plaintiff. So, on merits, there is no 
difficulty in concluding that the first sal 
has to prevail, irrespective of the fac 
whether the civil Court has jurisdiction o 
not, 


8. Inasmuch as the point relating to the 
jurisdiction has been elaborately argued I 
also think it necessary to deal with the 
same. The reliance placed, in Sree Raja 
Kandegula Srinivasa Fogannadhorao Pantulu 
Bahadur Giru v. Stete of Andhio Pradesh? 
by the learned counsel for the appellant 
is misconceived, This is not ə case in 
which there is any non-compliance with 
provisions ofrule ner again is this the case 
where the statutory tribunal has not‘acted 
in conformity with the fundamental 
principles of judicial procedure. In fact, 
the first half of the provision extracted 
above will clearly govern, this case. It is 
stated there : ' 


“Where the statute gives a finality to 
the orders of the special Tribunal the 
civil Gourt’s jurisdiction must be held 
to be excluded if there is adequate 
remedy to do what the civil Courts 
would normally do in a suit........ > 
In this connection, I find the reliance 
laced on section 100 read with rule 69 
7) by the learned counsel for the respon- 
dent is well-founded. Section 100 states 
as follows : 7 


“ No order of award passed, decision 
or action taken or directio 1 issued wider 
this ‘Act by an arbitrator, a liquidator, 
the Registrar or an officer authorised 
or empowered by him, the Tribunal or 
the Government or any officer subordi- 
nate to them, shall be liable to be 
called in question in any Court.” 


Rule 69 (7) is to the following effect : ~ 


“ All orders made under the rule shall 
subject only to the provisions of section 
97 be final and shall not be liable to be 
questioned in any suit or other legal 
proceeding.” . C 





1. (1970) 2 S.C.R. 714 : (1971) 1°S.C.J: 192:. 
(1971) 1 M.L.J. (S.C.) 26 : (1971) 1 An. W.R 
(S,C.) 26 ; A.LR. 1971 $.C;71, ; 
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Apart from there being a finality, there 
is an ouster of the jurisdictioa of the civil 
Court. In a case reported in Kovvidi 
Satyanrarapana v. Motu Industries (P.) Ltd. 
the provisions of the previous Act came 
up for interpretation. Section 48 of the 
old Act corresponded to the present sec- 
tion 100 while rule 22 was similar to 
rule 69. In such a case, after referring 
to various decisions regarding exclusion of 
the jurisdiction of the civil Court it was 
held as follows : 


“ It is not open to the plaintiff to chal- 
lenge the correctness of the award passed 
by the Deputy Registrar under section 
51 of the Madras Co-operative Societies 
Act, or the sale held pursuant to the said 
award, The Act has, under section 57 
empowered the Registrar and the State 
Government to correct the decisions 
embodied in awards under section 51. 
Section 51 (6) expressly bars the juris- 
diction of civil and revenue Courts to 
call in question the decision under 
section 51. Likewise, rule 22 of the 
rules made under the Act provides the 
procedure to be followed m execution 
of an award passed under section 51, 
and also for setting aside the sale 
on the ground of material irregularity 
or fraud. The jurisdiction of the civil 
Courts to set aside the sale is also barred. 
Therefore, the suit for declaration that 
the sale is void and not binding on the 
plaintiff and other creditors is barred 
by the provisions of the Co-operative 
Societies Act.” 


It may be noted that the learned Judge 
who decided the case relied on the deci- 
sion of this Court in Baggavarapu Venkata 
Subbiah v. Ghenchupali Periah®, wherein 
Panchapagesa Sastri, J., following the 
earlier decision in Ramabakihalu Ramayya 
v. Chittoor District Co-operative Deputy Regis- 
trar®, held:— 


“that a sale in execution of awards of 
Co-operative Societies cannot be attack- 
ed by 2 suit in a civil Court either on 
the ground of fraud or irregularity in 


— 


1. (1963) 1 An.W.R. 323. 

2. (1951) 2 M.L.J. 269 :64 L.W.762 : ALR. 
1952 Mad. 266. 

3. LLR. (1946) Mad. 330: 58 L.W. 341 : 
(1945) 2 M.L.J. 112 sA.LR, 1945 Mad. 370. 
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the conduct of the sale or even illega- 
lity, and the civi] Court has no jurisdic- 
tion to go into such matters.” 


I find the Court below has relied upon the 
last of the decisions, namely, Romabakthula 
Ramayya v. Ghittoor District Co-operative 
Registrart, which is also on point. In this 
view I have no hesitation in holding that 
the jurisdiction ot the civil Court is exclud- 
ed in the present case. Assuming that 
the civil Gourt has jurisdiction I find that 
no evidence whatsoever has been let in 
on behalf of the plaintiff to prove that the 
sale in favour of the Co-operative Society 
was vitiated by fraud, illegality or irregu- 
larity, On this aspect of the matter I 
am in entire agreement with the finding 
of the lower appellate Court which states 
in Para. 8 of its judgment : “ In the first 
Jace I may poit out that there is abso- 
lutely no evidence worth the name on the 
side of the plaintiffs to show that the 
sale was vitiated by any fraud, illegality 
or irregularity.” 
9. Further, it is contended by the learned 
counsel for the appellant that the presi- 
dent of the first defendant Society and 
the third defendant are close relations, 
and therefore, it can easily be inferred that 
the sale was done in a clandestine way 
and fraudulent manner ‘This is too tall 
a statement and I cannot accept the same. 
In the absence of evidence regarding 
fraud, illegality or irregularity it must be 
held that the sale in favour of the Go- 
operative Society is valid one. 


zo. For the above reasons I hold that 
the second appeal is liable to be dismissed. 
Accordingly, the same is dismissed. There 
will be no order as to costs. No leave. 


S.J. Appeal dismissed. 


See 





1. LLR. (1946) Mad. 330 : 58 L.W, 341: 
)1945) 2 M.L.J. 112: ALR, 1945 Mad. 370. 


IT] 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—M. M. Ismail, J. 


Combined Traders by its Managing 
Partner, T J. Cherian .. Petitioners* 


U. 


State of Tamil Nadu represented by 
the Secretary to Government, Agri- 
cultural Department, Fort St. George, 
Madras-9 and others .. Respondents. 


Constitution of India (1950), Articles 19 (1) 
(£), gor vernment property—Auction for 
Sale of  bluegum—Condition tmposed by 
Governmeni— Whether violative of Articles 
301 and 19 (1) (f). 


Neither Article gor, nor Article 19( (Sf) 
of the Constitution can have any applica- 
tion whatever to the property of the Go- 
vernment. When the Government are the 
owners of a property they have a right to 
deal with the same in any manner as they 
like just like any other owner is competent 
to do. [Pora 7.} 


The Government can sell the property on 
any terms they like and a person like the 
petitioner has no fimdamental right to 
purchase the Government property. When 
a condition is imposed by the Government, 
subject to which alone the property is 
sold, nobody can contend that Article 301 
of the Constitution of India has been 
violated. [Para. 7.] 


Cases referred to :— 


G. K. A chuthan v. The State of Kerala and 
others, 1959 S.G J. 465 : (1959) 1 An.W.R. 
(S.G.) 164: (1959) 1 M.LJ. (S.G.) 
164 : A.I.R. 1959 S.G.490; Railway Board, 
New Delhi and another v Niranjan Singh, 
(1969) 2 S.G.J. 513 : (1969) 3 S.Q.R 
548 : AIR. 1969 S.C. 966; Damodara- 
swami Naidu v President of District Board, 
Goimbatore and unother, 69 L.W. 993 : 
AIR. 1957 Mad. 149; Perkins v. Luken 
Steel Go., (1940) 84 Law Edn. 1108 ; 
Stute of Mysore v. H. Sanjeeviah, ( 1967) 2 
S.G.J. 313: (1967) 2S.C.R 361: ALR. 
1967 S.G. 1189; District Collector of 
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Hyderabad and athers v. Ms. Ibrahim and 
Company, (1970) z S.C.J. 609: (1970) 2 
M.LJ. (S.G.) 109: (1970) 2 An.W.R. 
(S.C.) 109: AIR. 1970 S.C. 1275 ; 
Rashlikarı Panda v State of Orissa, (19 69) 
2 S.QJ 6%: ALR. 1969 S.C. 1081; 
G FV. Rajagopalachon v. Stote of Mudras, 
G.M.P. No. 6187 of 1951. 


K. E. Venugopol, È. P. N. Nambiar, P. 
Chidambarum and T. K. Rajeswaran, for 
Petitioner. 


V K. Thiruvenkatachari for Subbaraya 
Iyer, Padmanabhan, Ramamani and sS. V. 
Subramanyam, S. Rumalingam, Assistant 
Government Pleader and T. R. Rama- 
chandran, for Respondents. 


The Gourt made the following 


OrpER.— These four writ petitions deal 
witb the same controversy and the facts 
as can be gathered from the various a flida- 
vits filed in these writ petitions are as 
follows : 


2. The South India Viscose Limited, 
Goimbatore, hereinafter referred to as 
Viscose, is a company established in 1958. 
It has got its factory at Sirumugai near 
Mettupalayam, Avanashi Taluk, Coim- 
batore District. The factory is engaged 
in the manufacture of wood pulp, rayon 
yarn and staple fibre. The most essen- 
tial raw material for high grade rayon 
pulp manufacture is bluegum timber 
grown in the Govetnment reserve as well 
as private forests in the Nilgiris District. 
For the of obtaining this raw 
materiel from the forests in the Nilgiris 
without any interruption to its work in th; 
factory, the Viscose had approached the 
Government on several occasions. The 
Government entered into an agreement 
with the said Viscose on 5th April, 1965 
for the supply of bluegum wood over 
7,800 acres from 1966 to 1975 at Rs. 450 
per acre per annum for the first three 
years and at revised rates for the subse- 
quent years. The following are the 
details of the bluegum areas allotted to 
the said Viscose for working from 1966 
to 1973: 


196 6 300 acres 
1967 406.45 acres 
1968 -» 489.85 acres 
1969 re 809.00 acres 
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1970 .. 788.32 acres 
1971 .. 900.00 acres 
1972 1140.25 acres 
1973 1000,00 acres 


The rate or Rs. 450 was subscquently 
revised at Rs. 650 per acre from Ist 
January, 1959 to 31st March, 1973 and 
as Rs. 750 per acre from 1st Apts], 1973. 
Since the Viscose was not able to get all 
its requirements of raw materials from 
these areas allotted by the Government, 
it had approached tlie Government for 
‘allotment of all the Government forest 
lands to it for purposes uf getting the 
necessary bluegum timber. In order to 
consider this request of the Viscose, a 
meeting was held on gth May, 1966 at 
Ootacamund, attended by the Chief 
Minister of the State, the Minister for 
Co-operation, the Secretary of Govern- 
ment, Department cf Agriculture, the 
Chief Conservator cf Forests and a 
1epresentative cf the Viscose. As a result 
of the discussion, the Government arrived 
at certain conclusions, and those conclu- 
sions appear in thé subsequent memo- 
randum of the Government-Memoian- 
dum No. 48227/II/66-7' Agriculture De- 
partment, dated 7th June, 1966. The 
Government at that conference did not 
take a final decision on the request of the 
Viscose for allotment of all the reserved 
forests of the Government with bluegum 
plantation for its benefit ana ‘they had 
allotted the acreage as indicated above. 
This memorandum points out that during 
the discussion, it was brought to notice 
that the bulk of blugegum wood auctioned 
in the Nilgiris District was not reaching 
the civil population for use as firewood, 
that the coupes were taken in auction by 
various contractors 4nd that the wood 
‘was then exported outside the State ; 
and that in view of this, the Government 
had decided that the bluegum wood sold 
out in duction in the Nilgiris District 
should be used only as fuel, posts etc., for 
the benefit of the civil] population in the 
Nilgiris District and should not be allowed 
to go out cf the District. Subsequent to 
this the Government passed G.O. Ms. No. 
3440, Agricultura! Department, dated 
26th October, 1966 which dealt with the 
supply of bluegum and wattle to Viscose 
and considered its representations. The 
Government decided to allow upto 100Q 
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acres to Viscose and that was to be done 
fiom 1972 to 1975 and the rate per acre 
was also revised. This Government order 
also pointed out that as bluegum was 
more suitable than debarked wattle 
for rayon and paper industry, the Govern- 
ment derided that in future all the blue- 
gum raised in the departmental planta- 
tions in the Nilgiris Division should be 
supplied to the pulpwood industries and 
that the debarked wattle wood might be 
made available to the public for use as 
firewood instead of bluegum. Nctwith- 
standing this, the Government by the 
very same order also pointed out that the 
ban on the export of the bluegum raised 
by the Forest Department in the reserved 
forests in the Nilgiris District outside the 
district would continue, but the restriction 
imposed by the Government would not 
apply to bluegum felled by the Viscose 
exclusively for rayon pulp manufacture. 
Pursuant to the decision taken. by the 
Government in their memorandum, dated 
7th June, 1966 the following condition 
was imposed as condition No. 25 in the 
auction notice for-the sale of bluegum in 
the Government reserved forests Fy public 
auction. 


“25. Bluegum wood should not | be 
transported outside the Nilgiris Dist- 
rict ” 


Before I proceed further, it is necessary to 
refer to tbe quantity of bluegum area 
avzilable for being sold in public auction. 
Paragraph 5 of the counter-affidavit 
filed by the Government in W.P. No. 351 
of 1974 refers to a letter addressed by the 
Government to the Viscose wherein it is 
stated : 


“ Bluegum wood is the main source of 

“fuel for the local population in the 
Nilgiris and Kodai hills. It is there- 
fore considered essential to continue to 
offe: bluegum plantation to the public 
for consumption as fuel through public 
auction. Further, the extent of blue- 
gum areas disposed of by public auction 
is negligible when compared to the 
areas allotted to the Company ” 


In paragraph 14 of the same counter- 
affidavit, it is pointed out that after meet- 
ing this requirement, namely, allotment to 
the Viscose, the remaining area. viz , about 
80 hectares alone is offered for public salę 
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to meet local requirements. Ia paragraph 
16 of this affidavit, it is further pointed 
out that as firewood was available in 
excess of local requirements, as there was 
a large number cf wind fallen trees due 
to a storm during 1973 and as Messrs. 
South India Viscose Limited were in 
need of more raw materials, the second 
respondent permitted the following six 
contractors to transport the bluegum 
wood to Messrs. South India Viscose 
Limited and that this permission,’ issued 
by the secorid respondent, was'ratified by 
the Government in G.O. Mr. No. 310, 
Forests and Fisheries Department, dated 
26th December, 1973. 


(1) Nilgiris Traders. 


(2) Combined Traders (Petitioners in all 
these writ petiticns). 


(3) Thiru V. V. Raman. 

(4) Bhuvaneswari Depot. 

(5) Thiru A. Subramaniam ; and 
(6) Thiru M. Mathan. 


Thus, it is clear that during 1973 only the 
contractors who were supplying the blue- 
gum purchased by them at the auction 
conducted by the Government were per- 
mitted to remove the quantity of bluegum 
from the District which thcy were supply- 
ing to the Viscose. There is nothing on 
record to show that any such permission 
was gianted in 1974. 


3. There is yet another matter to which 
I must draw attention at tbis stage itself 
and that is, the price at which. the blue- 

wood was sold. The counter- 
affidavit filed on behalf of the Government 
points out that the price of bluegum fire 
wood varies from Rs. 75 to Rs. 80 per 
tonne according to the prevailing local 
market rates, that Messrs. South India 
Viscose Limited are buying bluegum wood 
at Rs. 98 per tonne at their depot at 
Mettupalayam, that the transport charges 
per tonne are Rs. 25 and thatif that is 
deducted, it comes to Rs. 73 per tonne. 
However, in the affidavits filed in support 
of the writ petitions, it is stated in para- 
graph 5 thereof that the current purchase 
price of South India Viscose Limited, is 
Rs. 98-5¢ per tonne, while tbe price of 
Gwalior Rayons Ltd., offered at Mettu- 
j-alayam depot is Rs. 92-75 per tonne and 
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that if bluegum is sold as firewood, the 
rate will be Rs. 20 to Rs. 25 per tonne. 
But this controversy may not be relevant 
except to a limited extent to which I shall 
make reference later. 


4. In W.P. No. 351 of 1974,, the prayer 
is for the issue of a writ of mandamus to 
respondents 1 to 4, namely, the State of 
Tamil Nadu, the Chicf Ccenservator of 
Forests, Madras Conservator of Forests, 
Coimbatore Circle and the District Forest 
Officer, : Nulgiris South, Ootacamund, 
forbearing them from confirming , the 
sale by auction of bluegum trees in 44 
coupes held on 21st February, 1974 pur- 
suant to the notice of the fourth respon- 
dent in Ref. No. 1587/74-L, dated 2nd 
February, 1974. In W.P. No. 352 of 
1974, the prayer of the same petitioner is 
for the issue cf a writ of mandamus for- 
bearing respondents 1 to 4 from impli- 
menting or giving effect to the restriction 
on the movement of bluegum wood from 
Government reserved. forests outside the 
Nilgi:is District, pursuant to the execu- 
tive Orders contained in tbis behalf in 
the memorandum, dated 7th June, 1966, 
G.O. Ms. No. 3440 : Agriculture, dated 
26th October, 1966 and condition No. 25 
of the sele notice of the fourth respondent, 
to all of which I have already made a 
reference. W.P. No. 2086 of 1974. has 
been filed by the petitioner, after it his 
participated in the auction held on 21st 
June, 1974, bid for a particular coupe for 
Rs. 3,500. Even in this writ petition, the 
prayer is the same as that contained in 
W.P. No. 352 of 1971. W.P. No. 2400 of 
1974 bas been filed on goth August, 1074, 
with reference to a notice of auction, 
dated 12th Jure, 1974 for ccnducting an 
auction on 16th August, 1974. Since no 
interim orders were issued, the auction 
was held on 16th August, 1974.. The 
petitioner claims that it. has bid at that 
auction also. The prayer ia the writ 
petition also is the same is that in W.P. 
No. 2086 of 1974. Thus, the complaint 
of the petitioner, in all the writ petitions 
is that condition No. 25 incorporated in 
the auction notice, pursuant to the memo- 
randum of the Government, dated 7th 
June, 1966 is illegal and therefore ought 
not to be given effect to. Therefore, the 
real question for consideration is, whether 
the said condition is illegal and therefore 
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respondents 1 to 4 should be prevented 
from giving effect to the same or not. 


5. Mr. K. K. Venugopel, whe, as usual 
addressed very elaborate arguments, put 
forward three contentions in support of 
these writ petitions. The first contention 
was that condition No 25 violated free- 
dom of trade, comimerce and intercourse 
guaranteed under Article gor cf the 
Constitution of India. The second con- 
tention was that by preventing the peti- 
tioner from bidding at the auction in 
competition with those who had entered 
into contracts with Viscose for supply of 
bluegum wood the fumdamental right of 
the petitioner under Article 19 (1) (g) of 
the Constitution of India has been violat- 
ed. The third contention was that inas- 
much as the authorities had permitted 
the removal of the bluegum wood -from 
the Nilgiris District for supply to Viscose 
and had not given auy such permission 
to any other person, fer instance, a person 
like the petitioner who would like to 
remove the bluegum wood outside the 
district for supply tc a competitor, 
namely, Messrs. Gwalior Rayons Limited, 
who is prepared to pay a higher price 
and as a consequence the petitioner also 
would be prepared to offer a higher bid 
at the auction, the action of the authori- 
ties would constitute violation of Article 
14 of the Constitution of India. I shall 
consider the validity of these submissions 
in the order in which I have mentioned 
them. 


6. Article 301 of the Constitution of 
India states that subject to the other pro- 
visions of that Part, trade, commerce and 
intercourse throughout the territory of 
India shall be free. Only if Article gor 
applies, the other Article will have rele- 
vancy. Consequently, the first question 
for consideration is, whether Article 301 
can ever be invoked, having regard to the 
facts and circumstances of this case. I 
repeat the writ petitions are confined only 
to bluegum trees grown in the reserved 
forests of the Government and sold in 
public auction and they are not directed 
against allotment of specific acres of reset v- 
ed forests with bluegum plantation for 
the benefit of the Viscose. With regard to 
the auction sale, admittedly the forests 
are the properties of the Government and 
consequently the bluegum plantations 
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grown there are also the properties of the 
Government. The Government, with 
teference to their property, can choose 
any method whatever for disposal of the 
same. In this case they have chosen the 
method of public auction. With refer- 
ence to such a public auction, they have 
imposed condition No. 25. Therefore, 
the question for consideration is, whether 
that will attract Article 301 of the Consti- 
tution of India at all. Mr. K. K. Venu- 
gopal frankly conceded that he was not 
able to lay his hands on any authority 
which directly deals with a case where 
Article 301 of the Constitution of India 
has been held to apply toa case where the 
property belongs absolutely to the Govern- 
ment. Hcwever, he relied on certain 
other decisions to which I shall make a 
reference in the course of this judgment. 


7. In wy opinion, neither Article gor, 
nor Article 19 (1) (f) can have any 
application whatever to the property of 
the Government. When the Government 
are the owners of a property, they have a 
right to deal with the same in any manner 
as they like just like any other owner is 
competent to do. The fact that th 
owners in this case happened to be 
Goverament does not make any difference 
and the Government do not suffer from 
any disability which any other owner does 
not suffer from . The auction notice is 
merely an invitation to others to make an 
offer for the purchase of the Government 
property. Since this invitation contains 
condition No. 25, any offer that can be 
made to the Government by any tenderer 
can be only on the basis of bis acceptance 
of that condition. Certainly it is not 
open to such a person to say, “ I am mak- 
ing an offer, but without the condition 
you have imposed ”. Therefore, when 
any particular person makes an offer or 
tenders pursuant to such an invitation 
he does so, only on accepting the condi- 
tions imposed by the Governmert. Asa 
matter of fact, no individual has got a 
a right to say that the Government’s 
invitation shou'd be without such a condi- 
tion or in otker words, the invitation of the 
Government should be on terms which 
an intending offeror would prefer or like 
to have. When the owner of a property 
is entitled to sell his property on any 
terms, he likes, certainly an intending 
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purchaser has no right to control that 
right of the owner to sell his property. 
It must be noticed at this stage itself that 
no statutory provision dealing with the 
sale of such Government property was 
brought to my notice so as to contend 
that condition No. 25 is in violation or 
contravention of such statutory provision. 
When the Government are the absolute 
owners of the property, just like any other 
owner they can sell the property on any 
terms they like, and a person like the peti- 
tioner has no fundamental right to pur- 
chase the Government property. The 
questioa of fundamental rights, if any, will 
arise only after the petitioner becomes the 
absolute owner of the property. When 
the petitioner itself purchases the property 
subject to the cond ition, namely, that the 
very right it secures is subject to the limi- 
tation, it is not open to it thereafter to 
contend that such a condition violates its 
fundamental right under Article rg (1) (g) 
of the Constitution of India. Asa matter 
of fact, the very tender notice contem- 
plates the execution of an agreement by 
the highest bidder, whose bid has been 
confirmed, with the Government in 
respect of the sale as well as the work of 
the coupe which had been. sold. It is 
admitted that condition No. 25 contained 
in the auction notice has been incorpora- 
ted as condition No. 35 uf the agreement, 
Thus, it is clear, that the very purchase 
of the property by the petitioner in W.P. 
No. 2086 of 1974 was subject to the condi- 
tion that it had no right to remove the 
purchased goods from the Nilgiris. To 
that effect it had expressly agreed not 
only by making the offer and bidding at 
the auction, but also by subsequently 
entering into an agreement with the 
Government. Therfeore, in my opinion, 
the question of freedom of trade, com - 
merce and intercourse cannot have any 
relevancy in dealing with the property of 
the Government which the Government 
have right to deal with in any manner 
they please. When sucha condition is 
imposed by the Government, subject to 
which alone the property is sold, nobody 
can contend that Article 301 of the Consti- 
tution of India had been violated. Simi- 
larly, as I have pointed out already, no 
citizen has any right to claim that he 
has got a fundamental right to purchase 
the property of the Government. In this 
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case, the very purchase itself is subject to 
condition No. 25 and therefore once a 
person purchases a property subject to 
such a condition, it is not open to him 
thereafter to contend that the condition, 
which was in existence ever. before the 
purchase and subject to which alone he 
purchased, interfered with his fundamen- 
tal right either under Article 19 (1) (f) 
or 19 (1) (g) of the Constitution of India. 
8. Now, let me refer to a few decisions 
cited at the Bar with regard to the first 
two points. As far as this Gourt is con- 
cerned, there is the earliest decision of a 
Bench of this Gourt concerning Govern- 
ment property. That is C. V. Rajagopala- 
chart v. The State of Madras represented by 
Secretary to Government Public Works Depart- 
ment, Madras’, In that case, the peti- 
tione! claiming to be the Secretary of the 
Peoples’ ‘Civil Liberties Union, Madras 
prayed for the issue of a writ of mandamus 

irecting the State of Madras represented 
by the Secretary to Government Public 


‘Works Depariment, to allow the petitioner 


to hold the annual conference of the 
Pecples’ Civil Liberties Union on any two 
consecutive days in May, 1951 in the 
Rajaji ‘Hall, A Bench of this Court 
(Rajamannar, G.J., and Venkatarama 
Ayyar, J.) held : 
“ The Government would be at liberty 
to let property belonging to them to 
any one whom they choose...s... sere 
If the position is that Rajaji Hall is 
property belonging to the Government, 
then there can be no question of any 
citizen as such having a right to demand 
the use of the ball from the Govern- 
ment. If he has no such right, it 
follows that Article 14 of the Consti- 
tution is in no way infringed. The 
petitioner referred us to Article 298 of 
the Constitution; but it does not help 
him in any way. He was unable to 
point out any law made by the appro- 
priate Legislature, i.e., the Legislature 
of this State concerning the grant or the 
disposition or mortgage of any property 
held by the Government for the purpose 
of the State. :The petitioner’s con- 
tention that the Government should not 
make a discrimination in letting any 
property by belonging to them is not sup 
ported by any authority or principle.” 


1. C.M. P. No. 6187 of 1951. dated 6th 
September, 1951. 





Adi) 


‘9. The next devision is that of the 
Supréme Court in C. K. Achuthan v. The 
State of Kerela and others1, The petitioner 
therein held contracts for the supply of 
‘milk to the Government Hospital at 
Cannanore ever since 1946. In 1957 
the petitioner and a co-operative milk 
supply union submitted their respective 
tenders for the supply of milk and after 
‘scrutiny the tender of the petitioner was 


accepted Later on, however, the Dis- - 


trict Medical Officer cancelled the peti- 


tioner’s contract for the supply of milk - 


and gave it to the co-operative milk 
supply union. The petitioner filed a 
writ petition under Article 32 of the 
‘Constitution of India hefore the Supreme 
Court. The Supreme Court beld : 


“The gist of the present matter is the 


breach, if any, of the contract said to ` 


have been given to the petitioner which 
has been cancelled either for good or 
for bad reasons. There is no discrimi- 
nation, because it is perfectly open to 
the Government, even as it is to a 
private party, to choose a person to 
their liking, to fulfil contracts which 
they wish to be petforméd. When one 
person is chosen rather than anothcr, 
the aggrieved party cannot claim the 
protection of Article 14 because the 
choice of the peison to fulfil a parti- 
cular contract must be left to the Govern- 
ment. Similarly, a contract which is 
held from Government stands on no 
different footing from a contract held 
from a private party. The breach of 
the contract, if any, may entitle the 
person aggrieved to sue for damages or 
in appropriate cases, even specific per- 
formance, but he cannot complain that 
there has been a deprivation of the 
right to practise any profession or to 


carry on any ‘occupation, ‘trade or | 


business, such as is contemplated by 
Article 19 (1) (g). Nor has it been 
shown how Article 31 of the Constitu- 
tion may bé invoked to prevent can- 
céllation of a contract in exercise of 


‘ powers conferred by’ one of the terms , 


of the contract itself.” 


10.. The next decision of the Supreme 
Court is Railway Board, New Delhi and 





1. 1959 $'C.J.465 :(1959)  An.W.R: (S.C.) 
164: (1959) 1 M.L.J. (S.G.) 164: ALR, 1959 
S.C. 490. 
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another v. Niranjan Singh!. There the 
Railway employee: claimed a rigat to 
hold meetings and use the premises be- 
longing to the Railway. They contended 
that the direction issued by the General 
Manager aginst holding of any such 
meeting violated Article rg (1) (a), (4) 
and (c) of the Coastitution of India. 
Dealing with that contention, the Supreme 
Court pointed out : 
“ It was not disputed that the Northern 
Railway is the owner of the premises in 
question. The fact that the Indian 
Railways are State undertakings does 
not affect their right to enjoy their pro- 
peties in the same manner as any pri- 
vate individual may do subject only to 
such restrictions as the law or the usage 
may place on them. Hence umless it 
is shown that either under law or 
because of some usage the railway ser- 
vants have a right to hold their meet- 
ings in railway premises, we see no 
basis for objecting to the direction given 
by the General Manager. There is 
no fundamental right for any one to 
hold meetings in Government premises. 
If it is otherwise there is bound to be 
chaos in our offices. The fact that 
those who work in a public office can 
go there does not confer on them the 
right of holding a meeting at that 
office even if it be the most convenient 
place to do so. 


It is true that the freedoms guaranteed 
under our Constitution are very valuable 
freedoms and this Court would resist 
abridging the ambit of those freedoms 
except to the extent permitted by the 
Constitution. The fact that the -citi- 
zens of this country have freedom of 
speech, freedom to assemble peaceably 
and freedom to form associations or 
unions does not mean that they can 
exercise those freedoms in whatever 
place théy please. The exercise of 
those freedoms will cme to an end 
as soon as the right of someone else to 
hold bis property intervenes. Such a 
limitation is inherent in the exercise of 
those rignts. The validity of that limi- 
tation is not to be judged by the tests 
prescribed by sub-Articles (2) and (3) 
of Article 19.” 


1. (1969) 2 S.C.J. 513 : (1969) 3 S.C.R. 548% 
A.LR. 1969 S.C. 966. 
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xr. There is yet another judgment of 
this Court dealing with tenders invited by 
the District Board, Coimbatore. That 
decision is Damodaroswomy Naidu v. Presi- 
dent of Disir:.t Board, Coimbatore end another 
The point that was urged in that case was 
that the acceptance of tender of another 
person was in breach of rules 9 and 10 
of the Rules for Tenders and Contracts 
framed by the Government under section 
199 (2) (n) of the Madras District Boards 
Act, 1920. This Court held that the 
petitioner therein had no right to approach 
this Court invoking the jurisdiction of 
Article 226, because no right of the peti- 
tioner could be said to have been affected 
by the acceptance of the tender of another 
person. This Court elaborately consi- 
dered the question and referred to the 
following observations of Street on Govern- 
mental Liability, 1953 Eda., at page 97: 


EEE the proyisions are for the 
benefit of the United States as a whole 
rather than of the bidder, and they are 
designed to prevent fraud.” 


Thereafter, this Court referred to the 
decision in Perkins v. Lukens Sieel Co.?, and 
extracted the following passages : 


“Like private incividuals and busi- 
nesses, the Government enjoys the 
unrestricted power to produce its own 
supplies, to determine those with whom 
it will deal, and to fix the terms and 
conditions upon which it will make 
needed purchases. Acting through its 
#gents es it must ofnecessity, the Govern- 
ment may for the purpose of keeping 
its Gwn house in order lay down guide 
posts by which its agents are to pro- 
ceed in the procurement of supplies, 
and which created duties to the Govern- 
ment alone, 


It has done so in the Public Contracts 

Act. That Act does not depart from 

but insteac embodies the traditional 

principle of leaving purchases neces- 

sary to the operaticn of our Govern- 

ment to administration by the execu- 

tive branch of Government with ade- 
ee 

1. 69 L.W. 993 : ALR. 1957 Mad. 149. 

2. (1940) 84 Law Ed. 1108. 
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quate range of discretion free from vexa“ 
tious and dilatory restraints.......... 
It wes not intended to be a bestowal of 
litigable rights upon those desirous 
of selling to the Government ; it is a 
self-imposed restraint for viclation of 
which the Government but not private 
litigants can complain.......... 


piine prospective bidders for con“ 
tracts derive no enforceable rights 
against the agent for an erroneous inter- 
pretation ofthe principal’s authorisation. 
For erroneous construction of his in- 
structions, given for the solid benefit of 
the principal, the agent is responsible 
to his principal alone because his mis- 
construction viclates no duty he owes 
to any but his principal.” 


The Secretary’s responsibility is to 
superior executive and legislative autho- 
rity. Respondents have no standing in 
Gourt to enforce that responsibility or 
to represent the public’s interest in the 
Secretaty’s compliance with the Act. 
That respondents sought to vindicate 
such a public rightor interestis made 
apparent both by their prayer thet the 
determination be suspended as to the 
entire steel industry and by the extent 
of the injunction granted ........ 


Our decision that tbe complaining 
companies Jack standing to sue does 
net rest upon 2 mere formality. We 
Test it upon reasons deeply rooted in the 
constituticnal divisions of authority in 
our system of Government and the 
impropriety of judicial interpretations 
of lawat the instance of those who show 
no more than a mere possible injury to 
the public.” 


12. The above decisions make it cl 

that the Government can own property, 
deal with it and dispose it of in any 
manner it pleases, just like any other 
private citizen and equally it can enter 
into contracts with others for obtainiag 
its requirements and necessaries and for 
disposing of its property and possessions. 
In the exercise of such rights, the Govern- 
ment does not stand ina position different 
from that of any other private citizen and 
therefore no citizen can have or claim any 
enforceable or fundamental right with 
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reference tosuch exercise by the Govern- 
ment of its rights, since admittedly he has 
no such aright with reference toa simi- 
lar exercise by a private citizen. 


13. As far as the present case is concern- 
ed, condition No. 5 of the auction notice 
itself states that the sale is subject to con- 
firmatiov by the District Forest Officer, 
Nilgiris South Division, Ootacemand or 
the Conservator of Forests, Coimbatcre 
Circle, Goimbatore, asthe case may be, 
and the right to accept or reject any bid 
without assigning any reason is reserved. 
It is only with reference to this condition 
as well as condition No. 25 the petitioner 
can bid and has actually bid in one case. 
If that is so, I am unable to see what 
vested or enforceable right of the peti- 
tione: can be said to have been affected 
by the presence of condition No. 25, 
subject to which alone the petitioner bid 
and purchased the preperty in question. 


14. Article 298 of the Constitution of India 
states that the executive power of the 
Union and of each State shall extend of 
the carrying on of any trade or business 
and to the acquisition, holdingand dis- 
posal of property and the making of 
contracts for any purpose. There are two 
provisos to this Article, but they are 
not relevant for the purpose of this case. 
All that is relevant for the purpose of the 
present case is te note that this Article 
contemplates the executive power of the 
State extending tothe acquisition, hold- 
ing and disposal of property. If so, in 
the absence ofany other provision restrict- 
ing this power of acquisition holding and 
disposal of property, the petiuioner cannot 
contend that its fundamenta! right to 
purchase the property cfthe Government 
on its own terms is affected and that the 
imposition ot condition No. 25 violates 
Article 301 of the Constitution of India. 


15. Now, I shall refer to the decisions on 
which reliance was placed on behalf of 
the petitioner. I have already referred to 
the fact that Mr. K.K. Venugopal him- 
self admitted that there was ne direct 
decision dealing with Government. pro- 
perty with reference to which it has been 
held that Article 301 or Article 19 (1)\g) 
has been violated. The first decision to 
which my attention was drawn is that of 
the Supreme Court in State of Mysore v. 
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H. Sanjeeviah?. Yn that case, in exercise 
of the powers conferred on the State 
Government by section 37 (1) of the 
Mysore Forest Act, 1900, the Government 
had məde certain rules and those rules 
contained two provisions enacted on two 
different occasions. One proviso was : 


“ Provided that no such permit shall 
authorise any person to transport forest 
produce between sun-set and sun-rise 
in any cf the arees specified in Sche- 
dule ‘A’. The Second Proviso was : 


Provided further that permission may 
be granted to timber merchants on 
their requisition to transport timber up 
to 10 P.M. (22hrs.) under the follow- 
ing conditions— 


(i) the party who wishes to avail of the 
concessions should pay a cash deposit 
of Ks. 1,000 as security for due com- 
pliance with the timber transit rules as 
in force. 


(ii) that the deposit may be forfeited 
to Government for breach of any of the 
conditions of the Timber Transit 
Rules. 


The Supreme Court struck down these 
two provisos on twe independent grounds. 
The first was that under section 37 (1) 
the Government bave power to make 
tules to regulate transit of forest produce 
but the provisos referred to above are not 
regulatory in character, but restrictive, 
and prohibitive in character and that 
therefore they went beyond the power 
of the Government to make rules under 
section 37. The second ground was that 
the provisos offended Article 301 itself. 
In my opinion, that cecision has no 
relevancy to the facts of the present case 
for the simple reason that that case dealt 
with the right of transport of every forest 
produce irrespective of to whor it belong- 
ed and bow it was acquired by the person 
who wanted to transport the seme. 
Consequently, trade in timber produce 
itself was generally affected. In view of 
this, that decision does net throw any 
light on the controversy raised in this 
case. 





1. (1967) 2 S.C.J. 313 : (1967) 25.G.R. 361: 
A.LR. 1967 S.C. 1189.  ~ 
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16 The next decision relied on by the 
learned counsel for the petitioner is also 
that of the Supreme Court in the District 
Collector of Hyderabad and others v. Ms. 
Ibrahim andCo., etr.1, andit dealt wita the 
case of grant of monopoly by the State 
Government to the Greater Hyderabad 
Consumers Central Co-operative Stores 
Ltd ., Hyderabad, for distribution of sugar 
qucta in the twin cities of Hyderabad 
and Secunderabad. The Supreme Court 
held that such executive power went 
beyond the statutory orders in that behalf 
and therefore such instructions were nct 
valid. In that context reference was 
made to Article 301 of the Constitution of 
India also. Jn my opinion, this decision is 
also not of any avail for the simple reason 
that the sugar quota that was allotted was 
not the absolute property cf the Govern- 
ment, but that was one obtained from the 
manufacturers of sugar on the basis of 
certain statutory provisions ‘and statutory 


rights. 


17. The next decision on which strong 
reliance was placed by Mr. K. K. Venu- 
gopal, and which, according to him, is 
the nearest he can think of, as far as the 
present case is concerned, is that of the 
Supreme Court in Resbihari Panda etc. v. 
State of Orissa®. That case dealt with the 
construction of section 10 of the Orissa 
Kendu Leaves (Control of Trade) Act, 
1961. In that case what came up for 
consideration before the Court was the 
action of the Government with regard to 
the sale of Kendu leaves in which the 
State had the monopoly, under the very 
Act itself. The Government in that case 
decided to invite offers for advance pur- 
chase of Kendu Jeaves only fiom persons 
who purchased these leaves from indivi- 
dual units during the previous year and 
who acted as purchasers without default 
and to the satisfaction of Government and 
the method of sale by open competition 
was given up. It was this action which 
was adopted by the Government which 
was held illegal by the Supreme Court. 
The Supreme Court stated in paragraph 
15 of its judgment : 


je rt 
1. (1970) 2 S.C.J. 609 : (1970) 2 M.L.J. (S.C.) 
109 : (1970) 2 An.W.R. (S.C.) 109 : A.LR. 1970 
S.C. 1275. 
2. (1969) 2S.C.J.6£0 :A.LR. 1969 S.C. 1081. 
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“ Section 10 of the Act is a counter-part 
of section 3 and authorises the Govern- 
ment to sell or otherwise dispose of 
Kendu leeves in such manner as the 
Government may direct. If the mono- 
poly of purchasing Kendu leaves by 
section 3 is valid, in so far as it is 
intended to be administered only for 
the benefit of the State, the sale or dis- 
posal of Kendu leaves by the Govern- 
ment must also be in the public interest 
and not to serve the private interests of 
any person or class of persons. It is 
true that it is for the Government having 
regard to all the circumstances, to act 
as a prudent businessman, would, and. 
to sell or otherwise dispose of Kendu 
leaves purchased under the monopoly 
acquired under section 3, but the profit 
resulting from the sale must be for the 
ublic benefit and not for private gain. 
Scan 11 which provides that out of 
the net profits derived by the Govern- 
ment from the trade in Kendu leaves. 
an amount not less than one half is to 
be paid to the Samitis and Grama 
Panchayats emphasises the concept 
that the machinery of sale or disposal 
of Kendu leaves must also be geared 
to serve the public interest. If the 
scheme of disposal creates 2 class of 
middlemen who would purchase from 
the Government Kendu leaves at con- 
cessional rates and woud earn large 
profits disproportionate to the nature 
of the service rendered or duty per- 
formed by them, it cannot claim the 
protection of Article 19 (6) (ii).” 


18. Thus, it will be seen that the right of 
the Government tc sell Kendu leaves under 
section 10 was correlated to the right of 
monopoly which was acquired unde sec- 
tion 3 to purchase Kendu leaves and the 
Supreme Gourt held that just like mono- 
poly of purchase was to serve public 
interest, the sale must also be te serve 
public interest. In my opinion, this deci- 
sion 2 lso does not help the petitioner from 
two points cf view. In the first place, 
this decision does not deal with a case 
where independent of any statute, the 
Government are the owrers of the pro- 
petties, and enjoy the same absolutely 
just like any other person. Secondly, it 
ras not dealt with Article gor of the 
Constitution of India, at all, but has dealt 
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with Article 1g and therefore that has no 
bearing on the question in issue, as far as 
the present case is concerned. 


1g. Having regard to certain observa- 
tions made in the abcve judgment, Mr. 
‘Venugopal contended that the action of 
respondents 1 to 4 in permitting the 
removal] of the bluegum wood from the 
Nilgiris District only for the benefit of 
Viscose is for the benefit of a private 
individual or a company and it is not for 
the benefit of the State Exchequer and 
therefore the action of the Government is 
not that of a prudent businessman, as 
pointed out by the Supreme Court. In 
my opinion, this contention ignores several 
facts in the present case. The counter- 
affidavit filed on behalf of Viscose clearly 
points out that it requires for its uninter- 
rupted work of the factory arezs in the 
region of about 2400 acres, every acre 
yielding 25 tons bore dry or 40 tons air 
dry bluegum end that over and above 
what it obtained by way of allotment 
from the Government it had been pur- 
chasing bluegum from others also and 
that in 1973 it had purchased to the ex- 
tent of nearly 60,000 tons. As a matter of 
fact, that Viscose is purchasing bluegum 
over and above that it obtairs from the 
acres allotted to it by the Government 
is admitted by the petitioner itself, when 
the petitioner contends that the contrac- 
tors who are supplying to Viscose alone 
are permitted to take timber from the 
Nilgnis District. In para. 4 of the 
‘counter-affidavit filed by Viscose, it is 
stated that Viscose is the only producer 
of rayon yarn and staple fibre in the State 
ef Tamil Nadu, that its totel fixed assets 
according to its balance-sheet as at gist 
December, 1972 is Rs. 16,23,14,129 5 
that the value of the fixed assets of its 
pulp plant is Rs. 8,32,95,334 and that it 
employs a labour force of well over 2,000 
persons. As already pointed out, the 
petitioner has contended in para. 5 of 
the affidavits filed in support of the writ 
petitions that the current purchase price 
of the Viscose is Rs. 928-50 per ton 
while the price of Gwalior Kayons Ltd., 
offered at Mettupalayam is Rs. 92.75 per 
ton. From this, it is clear that even ifa 
person like the petitioner is permitted to 
remove bluegum from the Nilgiris Dis- 
trict for the purpose of selling the same to 
M/s. Gwalior Rayons Ltd., at Mettu- 
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palayam, the price being not higher than 
that offered by Viscose, there is no ques- 
tion of a person like the petitioner bidding 
for a higher amount at the auction. Apart 
from this, assuming that the restriction was 
not present and if an auction was held 
without such a restriction, the Govern- 
ment were likely, to get more money, it 
was for the Government to decide whether 
they should prefer to get a few more 
rupees by way of removing the restriction 
or prefer to see that the only industry in 
the State manufacturing this particular 
roduct is not starved and over 2,000 wor- 
s who are employed therein are not 
thrown out of employment. This is a 
balancing consideration which the State 
alone will have to take into account and 
there cannot be an invariable and inflexi- 
ble rule that in every case, where there is 
a possibility of getting more money to 
the State exchequer, the Government 
should follow’that course only and no 
other course, whatever the othe 
considerations may be. 


20. Apart from this general considera- 
tion, the counter-affidavit filed on behalf 
of the Government also points out that 
there were several persons who bid at the 
auction and who were not contractors 
for supplying bluegum to Viscose. In 
para. 6 of the counte1-affidavit filed on 
behalf of the Government in W.P. No. 
2086 of 1974, it is pointed out that at the 
auction held on 21st June, 1974, 12 units 
of fuel coupes were sold and that out of 
the same one unit only was taken by the 
contractors who have undertaken to 
supply bluegum to Viscose and all the 
other 11 units were taken by other persons 
who bave nothing to do with the supply 
to Viscose. Thus, the very contention 
of the petitioner that those persons who 
entered into contracts with Viscose for 
supply of bluegum stand on a better 
footmg for the p se of making offers 
at the auctions, while others do not have 
that advantage is belied by what had 
happened at the auction held on 21st 
June, 1974. Having regard to all these 
circumstances, I am clearly of the opinion 
that the argument of the learned counsel 
for the petitioner based upon Article go1 
as well as Article 19 (1) (g) of the Consti- 
tution of India fails and even the argu- 
ment based upon the decision of the 
Supreme Court in Rasbthan Panda etc. v. 
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State of Orissat, wherein it was pointed out 
that the Government will have to act as 
a prudent businessman will not help the 
petitioner having regard to the facts of the 
present case, as explained by me already. 


ax. Then, there remains the last argu- 
ment based upon Article 14 of the Consti- 
tution of India. I have already referred 
to the judgment of this Court in G. V. 
Rajagopalachari v. State of Madras, represe- 
nied by Secretary to Government, Public Works 
Department, Madras*, dated 6th September, 
1951, wherein it was held that the Govern- 
ment had a right to let their property to 
anybody they pleased and there was no 
uestion of violation of Article 14 of the 
Constitution of India. In this particular 
case also, the entire thing isin. the region 
of contract. I have already referred to 
the fact that the notice calling for tenders 
is an invitation and tender is an offer and 
after the acceptance of the offer, a regular 
written contract is entered into between 
the parties. Therefore, indisputably, 
the whole transaction is in the region of 
contract and it cannot be held that Article 
14 of the Gonstitution of India has any 
application to such a case. Even assum- 
ing that Article 14 can have application, 
I am clearly cf the opinion that the classi- 
fication as between the timber to be 
supplied to Viscose and other timber is a 
valid classification. As I have pointed 
out already, Viscose is the only factory in 
Tawil Nadu which is manufacturing this 
rayon yarn and the essential raw material 
for that manufacture is the blu 
Therefore, in order to see that that indus- 
try isnot starved and the persons working 
therein are not thrown out of employ- 
ment, if the Government make an exemp- 
tion in favow of the supply of bluegum 
to that industry, that will satisfy the 
requirement of classification on a reason- 
able basis, having nexus to the object 
sought to be achieved. Therefore, the 
argument of the learned counsel for the 
petitioner, based upon Article 14 of the 
Constitution of India also fils. 


a2. There is only one matter to which I 
must draw attention. As I have pointed 


Se a a a 
1. (1969) 2 S.C.J. 680 : (1969) 3 S.C.R. 374: 
ALR. 1969 S.C. 1081. 
2. C.M.P. No. 6187 of 1951. 
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out already, there is a memorandum of 
the Government, dated 7th June, 1966 
as well as an order of the Government, 
dated 26th October, 1966. The learned 
counsel points out that-the very object of 
imposing restriction, as can be gathered 
from the memorandum, is to conserve 
bluegum for the civil population to be 
used as firewood. In the subsequent 
Government order, the Government had 
taken a decision that bluegum need not 
be used as firewood and that it was enough 
if the debarked wattle wood was made 
available to the public for use as firewood. 
The argument is that once the Govern- 
ments had taken that decision, the need 
for imposing a restriction against removal 
cf the bluegum wood out of the Nilgiris 
District disappeared and therefore the 
cendition in question need not have been 
continued. There are two answers to 
this submission. One is, the very same 
Government order which referred to the 
debarked wattle wood being made avail- 
able to the public as firewood instead of 
bluegum also provided for the continua- 
tion of the restriction already imposed. 
Secondly, the counter-affidavit filed on 
behalf of the Government has pointed out 
that the decision taken by the Govern- 
ment that the debarked wattle wood alone 
may be made available to the public for 
use as firewood has not yet been imple- 
mented. In view of these two factors, 
there is no substance in this contention. 
of the Jearned coursel for the petitioner. 


ag. There was some argument about 
the Timber Transit Rules. But I do not 
consider it necessary to refer to the same 
for the simple reason that the prayers in 
these writ petitions are only with reference 
to condition No. 25 in the auction notice 
and not with reference to anything con- 
tained in the Timber Transit Rules. 


a4. No other point was urged before me. 
Under these circumstances, all the four 
writ petitions fail and are dismissed. 
There will be no order as to costs. 


Petitions dismissed. 


S.J. 
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IN THE HIGH GOURT OF JUDIGA- 
TURE AT MADRAS. 


PRESEN T :—T. Remaprasada Rao and S. 
Ratnavel Pandian, F). 


Kazimar Periya Pallivasal through 
its trustees M. Mir Hamidulla 
Hussaini and others Appellants * 


L. 


K. A. S. Arumugam and others 
.. Respondents. 


Civil Procedure Gode (V cf 1908), section 
94, Order 40, rule 1—Suit for appointment 
of Receiver—Phoceedings pending before Land 
Tribunal under the Madras Minor Inams 
(Abolition and Conversion into Ryotweri) Act 
(XXX of 1963) —Sutt whether maintainable. 


Proceedings were pending before the Land 
Tribunal between the plaintiffs and 
defendants regarding grant of Patta under 
Act (XXX of 1963). Pending such pro- 
ceedings the plaintiffs filed a suit for the 
appointment of a receiver in respect of 
the suit lands. On the question whether 
the suit was maintainable, 


Held, unde: the Givil Procedure Code, an 
application for appointment of a receiver 
is generaly made as an inte:locutory 
measure when a main relief is pending 
adjudication by the Court. It is made 
either under Order 40, rule 1 or under 
section 94, Civil Procedure Code. If 
any person seeks relief under section 94 
and inter alia asks for the appointment ofa 
receiver, the condition precedent for 
making such a request is the existence ofa 
main action already initiated by the person 
seeking the interlocutory relief. As there 
is no enforceable substantive right in the 
plaintiff for him to enforces it in 2 substan- 
tive action and as no interlocutory relief 
by way of 2ppointmert of a receiver can 
be asked without a pre-existing action 
in which the substantive rignt is being 
agitated, the suit is not maintainable, 


[Paras. 11, 13 and 23.] 
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Appeal against the decree of the Sub- 
Court, Madurai in O.S. No. 388 of 1968. 


A. Sundaram lyer for C. A. Mohamed 
Ibrahimand M. Khaju Mokideen, for Appel- 
lants. ` 


K. Parasaran, P. WNorasimhan, A. 
Ramanathan and R. Vedantham, for Respon- 
dents. 


The J udgment of the Court was delivered 
by 


Ramaprasada Rao, 7.—The Kazimar Periya 
Pallivasal, Kazimar Street, Madurai, 
represented by its trustees, who are the 
plaintiffs in O.S.No.388 of 1968 on the file 
ofthe Subordinate Judge, Madurai are the 
appellants. The plaintiffs filed a bare suit 
for the appointment of a receiver for the 
suit lands and for certain ancillary direc- 
tions in the following circumstances. The 
Pallivasal owns properties in Iruvatha- 
nallur limits, Madurai District, and the 
defendants are said to be the lessees in 
occupation of such lands belonging to the 
pallivasal which they have been cultivat- 
ing on 2 waram basis. After the passing 
of the Madras Minor Inams (Abcliticn 
and Conversion into Ryotwari) Act, 
(Madras Act XXX of 1963), the inams 
came to be vested in the Government 
under section 3 of Act XXX of 19 63 and 
in consequence thereof and as ordained 
by the provisions of the Act there was an 
enquiry as to the nature of the rights to 
which the plaintiffs and the defendants 
would beentitled to. In the firstinstance, 
the Settlement Tahsildar granted a ryot- 
wari patta in favour of the defendants, 
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On appeal, the appellate Tribunal set 
aside the order ; and a re-enquiry was 
directed to be made by the Settlement 
Tahsildar. It is now reported that on 
such re-enquiry patta was granted in 
favour of the Pallivasal, but the defendants 
have taken up the matter on appea! to the 
Tribunal (Land Tribunal, Madurai) and 
the same is pending there. 


2. According to the plaintiffs, the defen- 
dants who were the lessees and who were 
cultivating the lands on a watam basis are 
‘bound to pay the waram for the lands and 
cash rent for the cocoanut tope and they 
having failed to pay the same after the 
‘date on which the above Act was notified 
and as the defendants have no properties 
of their own it would be just and con- 
‘venient to grant only relief of appointment 
of a receiver who could be directed by 
the Court to harvest and pay Half of the 
produce to the plaintiffs as also the usual 
cash rent towards the use of the cocoanut 
topes. 


3. The defendants thrcugh the 15th defen- 
dant claimed that the plaintiffs are not 
iruwaramdars ; but on the other hand, 
they are entitled to kudiwaram right in 
the lands and they are in lawful possession 
of the suit properties in exercise of their 
tight as kudiwaramdars and that the 
‘Government had collected the kist from 
them and so the plaintiffs are not even 
entitled to receive kudiwaram produce 
for the lands as also the rent for the tope. 
‘Effectively the defence that a bare suit 
‘for the appointment of a receiver, which 
would impliedly oust the lawful posses- 
‘sion of the defendants from the properties, 
is not maintainable and that the suit is 
‘barred by the provisions of the Madras 
Act XXX of 1963. 


4- On the above pleadings the following 
issues were framed : 
1. Whether the suit as framed is 
maintainable ? 
2. Whether the plaintiff is entitled to 
melwaram ? 
3. Whether the suit is barred by Act 
XXX of 1963 ? 
4. To what relief is the plaintiff entitl- 
ed? 
Additional Issue : 
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Whether the plaintiff is entitled for 
the appointment of a receiver for the 
suit properties as prayed for in the 
plaint? 


The Court below held that the defendants 
are in actual possession of the suit lands 
and their possessicn is admittedly lawful. 
It also found that no receiver could be 
i eae on the only ground that the 
defendants are poor and they may not 
be able to pay all the arrears of rent in 
one lump sum. On the question of 
maintainability of the action, the Court 
held that it was nct maintainable and in 
its discretion expressed the view that as 
there was no complaint of acts of waste on 
the part of the defendants, it was neither 
just nor convenient to appoint a receiver. 
In the result the suit was dismissed. It is 
as against this, the present appeal has 
been filed. 


5. Mr. Sundaram Iyer, learned counsel 
for the appellants, based on the analogy 
of a similar sister enactment viz., the 
Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (Madras Act 
XXVI of 1948) contends that the plain- 
tiffs as landholders sbould be deemed in 
law to be in possession of the suit lands ; 
and fictionally and notwithstanding the 
induction of Act XXX of 1963 their 
possession as landholders shculd be deem- 
ed to be continuous and in that view they 
have a present right to seek for the relief 
of appointment of a receiver so as to 
protect and safeguard their interests. 
On the question of maintainability he 
would say that though the relief is not 
one vormally sought for, yet, the arm of 
justice could be extended in deserving 
cases by such appcintment of receiver, 
though the relief asked for is the only 
relief in a lis. Contending contra, Mr. 
Parasaran, learned counsel for the respon- 
dents brought out the main distinclion 
between the working of the two enact- 
ments and urged that though the purpose 
of both the legislations is similar, yet the 
manner and the modus operandi of their 
working is distinct and separate. Whilst 
under Madras Act XXVI of 1948, there 
is no forum prescribed in the matter of 
adjudication of the rights to obtain patta 
in so far as a ryot is concerned, he points 
out that under Madras Act XXX of 
1963 a special Tribunal is created for 
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sucb enquiries. and for the ultimate 
grant of such patta to the tenant in occu- 
pation; and when this distinction is 
borne in mind, the point in controversy 
could easily be visualised and apprecizt- 
ed. Furthering his contention, the learn- 
ed counsel would say that as on the date 
of institution of the present action neither 
the respondents nor the appellants could 
project an existing right which is compre- 
hendable ‘in law as an enforceable right, 
it would be a travesty of the exercise of 
jurisdiction by Courts if a receiver is 
appointed for the mere asking .of it. 
Relying upon precedents of tbis and other 
Courts the learned counsel submits that a 
suit for the appointment of a receiver 
simpliciter is unknown to law and is a 
strange and a queer request. He there- 
fore, sustains the ultimate conclusion of 
the Court below that the suit is not main- 
tainable not only under the common law 
but also because of the special provisions 
contained in Madras Act XXX of 1963. 


6. It is common ground that the civil 
Courts have no jurisdiction -to grant a 
patta either under Madras Act XXVI of 
1948 or under Act XXX of 1963. Though 
a forum has not been created for such 
grant of pattas to persons in occupation 
of the land under Act XXVI of 1948, yet 
by practice, the Tribunals created by the 
statute for the grant of such pattas to the 
landholder, were enabled to enquire into 
the competence of an individual in pcsses- 
sion of the land to secure such a patta 
from the same Tribunals which were consti- 
tuted under ‘that Act to grant such pattas 
under sections 12 to 14 to the landholde:. 
In juxtaposition to this, we have a special 
provision in Act XXX of 1963. Section 
8 of Act X XX of 1963 says that subject, 
to the provisions of sub-section (2), 
every person who is lawfully entitled to 
the kuc iwaram in an inam land immedia- 
tely before the appointed day whether such 
person is an inamdar or not shall, with 
effect on and from the appcinted day, 
be entitled to ryotwari patta in respect 
of that land. In order to effectuate this 
provision, a certain hierarchy of officers is 
created by it who are -ordained and enabl- 
ed to determine the lands in respect of 
which any person is entitled to a ryotwari 
patta. Section 11 says so and authorises 
the Assistant Settlement Officer to enquire 
into the claims of any person for ryotwari 
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patta under this Act in respect of any 
inam land and render a decision thereon. 
Further appeals as against his decision 
are provided for as is seen from clause (3) 
of section 11 and section 30 of the Act. 
It is therefore clear, as was pointed out by 
a Bench of our Court in State of Madras v. 
Ramalingaswami Madam}. “We have al- 
ready pointed out that the grant of a 
ryotwari patta under the Act is a right 
created under the Act and that the 
machinery provided under the Act is the 
only remedy for obtaining 1 yotwari patta 2t 
The plaintiffs, when they came to Gourt, 
Wwere not clothed with any right known 
to law to seek for a relief in civil Courts. 
Under section 3 of Madras Act XXX of 
1963, with effect.on and from the appoint- 
ed day and save as otherwise expressly 
provided in the Act, every inam shall 
stand transferred to the Government and 
vest in them free of all encumbrances. 
We are not quoting section 3 in extenso. 
A proviso, however, added by section 2 
of the Tamil Nadu Act XXIX of 1971 
says that the Government shall not dis- 
posses any person who is personally culti- 
vating any land in a minor inam wti) the 
Assistant Settlement Officer and Tribunal 
and the other appellate Tribunal for 
appeal, if any, decided that such person is 
not actually entitled to a ryotwari patta 
in respect of that land under the provisions 
of the Act. This basic provision in Act 
XXX of 1963 positively makes out that 
on and after the notified date quondam 
rights cf the inamdar as well as the rights 
of the person in possession of the lands 
whether as a kudiwaramdar or otherwise 
got postponed and suspended as if by 
an automatic operation of the notification 
under which the Act is notified. During 
this interrugnam or period of suspension 
as we characterise it, it is difficult for 
either an inamdar or any person in occu- 

tion to assume and vest in him any right 

own to law. The civil Gourt cannot 
adjudicate or determine whether one or 
the other is entitled to a patta. Such an 
investigation is admittedly pending. Until 
that stage is reached and the determina- 
tion made by the statutory Tribunals, 
neither the plaintiffs nor the defendants 
could come to a civil Gourt and seek for 


-relief which on the date of such asking is 
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in the nature of an expectancy or a bare 
spes successionis. It is elementary that no 
relief can be asked on rights which are in 
the nature of expectancies or bare antici- 
pations. No one is sure whether the 
plaintiffs or the defendants would get the 
ryotwari patta in accordance with the 
provisions of the Act. But one thing how- 
ever is clear that on and from the notified 
date the inam has vested in the Govern- 
ment free from all encumbrances. Such 
bemg the legal as well as the statutory 
position, it would be idle for the plaintiffs 
to seek for relief on the basis of a bare 
expectancy and ask for the sole and the 
only remedy of appointment of a receiver. 
Mr. Sundaram Iyer however says that 
the Courts have the power de hors the 
common law to appoint a receiver in 
certain situations. 


7- Reliance is placed upon a passage in 
Halsbury’s Laws of England, Volume 32, 
Simonds Edn. para 633, at page 394, 
which runs thus :— 


“Receivers are consiantly appointed 
pending the trial of an action or pend- 
ing the constitution of a legal represen- 
tative of a deceased person, or, if neces- 
sary, pending a reference to arbitration 
or the trial of an interpleader issue or 
pending proceedings in another Gourt.” 


The last sentence is pressed into service. 
According to the learned counsel as pro- 
ceedings are pending in another forum, 
though of course the creature ofa statute 
yet it cannot said that the civil Court has 
no jurisdiction to’ appoint a receiver. 

8. Again referring to a passage in Kerr 
on Receivers, 13th Edn., at page 5, the 
learned counsel says that the object sought 
by such appointment is to safeguard the 
property for the benefit of those entitled 
to it. It would not be out of place for a 
civil Court to exercise jurisdiction even at 
the threshold if it is satisfied that in ano- 
other forum, though not a civil Coun, 
disputes are pending in the matter of the 
Tecognition of rights of parties to the pro- 
perty in question or to be more specific 
in the instant case when an investigation 
as to the grant ofa patta is pending before 
the Tribunals created under Act XXX of 
1963. There is a fallacy in this argu- 
ment. It is not as if that as on the date 
when the suit was instituted and even so 
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as on date, there isa dispute as regards the 
ownership of the property or its possession. 
What is sought to be agitated re the 
statutory Tribunals is as to who is entitled 
to a ryotwari patta to the lands in ques- 
tion. Strong reliance, however, is placed 
upon a passage in Md. Mustafa Marakayar 
v. Udayanacht Ammal!. Veeraswami, J. (as 
he then was), while considering the scope 
of similar provisions under the Madras 
Estates Abolition Act (KXVI of 1948), 
expressed his opinion in the following 
lines : 
“In effect both possession and title of 
the person who is entitled to a ryotwart 
patta are saved from the effect of the 
notification under section 3 (b) and 
the ownership in such lands continues 
in the quondam Jandholder notwith- 
standing the notifications and the fact 
that it is subject to determination of the 
character of the land for which he 
will be entitled to a ryotwari patta.” 


In our view, this passage is being torn 
out of its context so as to serve the interests 
of the plaintiffs. No doubt, if the land- 
holder obtains a patta on the completicn 
of the enquiry by the statutory Tribunals 
then if he were in possession of the lands 
on the notified date he would certainly 
Continue in possession thereofas quondam 
landholder. But if, on the other hand, 
the land is in the possession of lessees or 
tenants the position is different. In view 
of section 3 of Act X XX of 1963 the 
ownership of an inam is automatically 
transferred to the State and it vests in 
them free from all encumbrances. The 
vesting of the inam and the lands com- 
prised therein rests as it is on a statutory 
fiction by which both the ownership and 
the possession becomes automatically 
transferred on such notification, only to 
slope down on the shoulders of the person 
entitled to a ryotwari patta which entitle- 
ment could be found only after investiga- 
tion by the tribunals. It is in this light 
we state that the right, ifany, which either 
the landholder or the person in occupa- 
tion has obtained under the provisions of 
Act XXX of r963, is postponed and that 
there is an interregnum between a notified 
date and the date when the Tribunals 





1. (1968) 2 M.L.J. 58 :80 L.W. 424. 


458 


determines as to who is entitled to a 
ryotwari patta. During the nebulous 
period, neither the plaintiffs nor the 
defendants could, in a manner known to 
law, project any right known to law and 
seek relief as if such rights are existing 
enforceable rights. 


9. The learned author Kerr in the same 
edition referred to above at page 7 contem- 
plated a difficult case like the one under 
consideration. He says: “Where the ob- 
ject of the plaintiff is to assert a right to 
property of which the defendant is in- 
enjoyment, the case presents more diffi- 
culty. The Court by taking possession 
at the instance of the plaintiff may be 
doing a wrong to the deféndant; in some 
cases 2n irreparable wrong. If the plain- 
tiff should eventually fail in establishing 
his right against the defendant, the Court 
may by its interim interference have 
caused mischief to the defendant for 
which the subsequent restoration’ of the 
property may afford no adequate cym- 
pensation.” (Relience has been placed 
upon Marshall v. Charteris. 


ao. If, therefore, the plaintiffs seek for a 
relief at a time when they are not clothed 
with en enforceable legal right and when 
they could obtain such a right only on the 
completion of an enquiry by the statutory 
‘Tribunals, and when admittedly such an 
enquiry is still pending, the plaintiffs 
cannot seek for relief in a Court on the 
projection of such inchoate and incomplete 
rights. In our view, he has merely a 
‘bare expectancy in his favour and that is 
not equated generally in a civil Gourt to 
an enforceable right. 


1x. This leads uson to the question whe- 
ther a bare suit for receivership is main- 
tainable at all. Under the Civil Proce- 
dure Code, an application ter appointment 
oi a receiver is generally made as an inter- 
locutory measure when a main relief is 

ading, adjudication by the Court. It 
is made either under Order 40, rule 1 or 
under section 94, Civil Procedure Code. 
There can be no doubt whatsoever: that 
even section 94, Civil Procedure Code, is 
nota substantive provision,but a provision 
which speaks of the existence of a main 
relief for the grant cf a supplemental 
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relief by the appointment of 2 receiver: 
Undoubtedly, Order 40, rule 1, contem- 
plates a present action for one or the 
other of the parties to it to seek for the 
appoirtment of 2 receiver. That is not 
the case here. The question is whether 
section 94, Civil Procedure Code,by itself 
would enable the plaintiff to the relief of 
appointment of > receiver without a 
substantive suit laid by rim for any com- 
prehenshive purpose otherwise. Section 
94 appears in Part VI of the Civil Proce- 
dure Code, under the caption ‘ Supple- 
mental proceedings’. The relevant por- 
tion reads thus : 


“Tn order to prevent the ends of justice 
from being defeated the Court may, if 
it is so prescribed, appoint a receiver of 
any property and enforce the perfor- 
mance of his duties by attaching and 
selling his property and make such 
other interlocutory orders as may 
appear to the Court to be just and 
convenient.” 


12. The use of the word ‘other’ in 
clause (e) of sectioa 94 is very significant. 
That word gives the clue to the content 
of section 94. Though primo facie part 
VI appears to be substantive in nature 
and original in application, yet clause 
(e) of section 94 makes it clear thet the 
relief enumerated in clauses (a), (c) and, 
(d) are only interim in nature meaning 
thereby that these reliefs mentioned in 
section 94 could only be granted as an 
aid or ancillary to 2 main relief scught 
for by the person sezking the interlocutory 
order. 


13. In Ramanatha Iye1’s Law Lexicon, 
the word ‘supplementary proceeding’ 
has been explained thus : 


“A supplementary proceeding is a 
separate proceeding in an original 
action in which the Court where the 
action is pending is called upon tr exer- 
cise its jurisdictior in aid of the judg- 
ment in action.” 


It appears to us that if any person seeks 
relief under section 94 and inter alia asks 
for the appointment of a receiver, the 
condition precedent for making such a 
request is the existence of 2 main action 
which was already initiated by the person 
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pee the interlocutory relief. This 
situation is abzent in the instant case. 


14. It cannot be said that section 151, 
Civil Procedure Code, could bs invoked 
in such circumstances. The special ex- 
cludes the general is elementary principle 
of law. When the Civil Procedure Code 
has provided for grant of such a 1elief of 
appointment of receiver both under sec- 
tion’ 94 and under Order 40, rule I, it 
-would be improper to invoke the inherent 
jurisdiction of the Code under section 151 
to entertain a bare suit for the appoint- 
‘ment of a receiver and hold that such 
interlocutory orders can be made in the 
absence of a request for any other main 
relief. 


15. In State of Orissa v. Ramachondral 
the Supreme Court said that an interim 
relief can be granted only in aid of and 
as auxiliary to the main relief which may 
be available to the party on final deter- 
mination of his rights in a suit. 


16. It therefore follows that it would be 
-difficult for the plaintiff to ask for a bare 
interlocutory relief of appointment of a 
‘receiver. Again there is abundant autho- 
Tity of both our Court and other Courts 
for the proposition that such a request in 
the abstract and solely for the purpose of 
“wresting property from the person in law- 
ful possession ought not to be encouraged. 


17. A learned single Judge of the Madhya 
‘Pradesh High Court in Fhatalomel Khundro- 
mal v. Bhagwan Prasad Tiwari,® strongly 
expressed the view that to file a suit only 
for the appointment of receiver is queer 
on the face of it and proceedings for the 
appointment of a receiver are termed 
supplemental proceedings in Civil Proce- 
dure Code and section 94 contains provi- 
sions for general powers of the Court in 
regard to various kinds of inter'ocutory 
orders which it can pass in course of 
proceedings before it and supplementa! 
‘proceedings are a means to an end and 
not an end in themselves. 


18. In Chandreswar Prasad Narasinh Singh 
v. Bisheswar Pratap? a Division Bench of 
‘the Patna High Court said that a Cow 





1. A.I.R. 1964 .S.C. 685. 
2. A.LR. 1955 N.U.C. Cases 3355. 
3. (1920) 581.C.405 :5 P.L.J. 513. 
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has no jurisdiction to appoint a receiver 
in respect of property regarding whic no 
litigation is pending. 

19. In Remswarup Das v. Ramesha Dast 
another Division Bench of that Cowt 
observed : 


“ The power conferred on the Court by 
Order 40,rule 1 (a) to appoint a receiver 
refers orly to the appointment of a 
receiver in respect of property in regard 
to which litigation is pending, that is to 
say, as long as the suit remains pending. 
The Court has no power to direct the 
appointment of a receiver, or the conti- 
nuance of the receiver already appoint- 
ed, to hold charge of the property after 
the litigation is determined.” 


Obviously, the learned Judges had in 
view the situation in respect of property 
in regard to which litigation is pending in 
the same Court in which the application 
for receiver is made when they said “‘in 
respect of property in regard to which 
litigation is pending.” The litigation 
should be pending in the same Court in 
which the interlocutory relief is asked 
for. 


20 In Chockalingam Pillai v. Pichappa 
Chettiar? Coutts Trotter, G.J., accepted 
the contention raised before him that a 
civil Gourt cannot by way of receivership 
dowhat it cannot do by way of decree in 
the suit. 


21. Jn this case, the Court cannot grant 
a patta when the pending litigation before 
the statutory Tribunals is in relation to 
grant of patta. Ifthe civil Court cannot 
grant a patta, it cannot grant the relief of 
appointment of receiver. 


22. In Kochunniv. Kunnukuttupunni®, the 
learned Judges after referring to a passage 
of the House of Lords in Qwen v. Homen* 
observed thus :— 


“Though the issue of injunction and the 
appointment of receivers are two forms 
of specific relief under section 5 of the 
Specific Relief Act, 1877, a stronger 
case is required for the latter than for 
the former. In appointing a receiver 


1. A.LR. 1950 Pat. 184. 
2. (1925) 22 L.W. 579: ALR. 1926 Mad. 
155 
3. ALR. 1964 Ker. 86. 
4. (1853) 4 HLL.C.997. 
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the Court wrests the possession from the 
defendant and assumes management of 


the property.” 


Hence in cases involving ouster of a per“ 
son in exclusive possession, the applicant 
has to make out special circumstances 
necessitating special protection of his 
rights by the appointment of a receiver ; 
and as such dispossession may be wrong 
done to the defendant, the Court ought to 
be very reluctant to grant such a prayer. 
A fortiori in a case where the plaintiff has 
no rights in praesenti but has only a bare 
expectancy in future for obtaining patta 
he cannot prematurely ask for the appoint- 
ment of a receiver, resulting in the distur- 
bance of certain rights in the person who 
is in lawful possession of the property. 


23. On the greund that the suit is not 
maintainable and on the basis that no 
edifice could be put up without a founda- 
tion and as there is no enforceable susb- 
stantial right in the plaintiff for him to 
enforce it in a substantive action and as no 
interlocutory relief by way of appoint- 
ment of a receiver can be asked without 
a pre-existing action in which the sub- 
stantial right is being agitated, we are of 
the view that the suit is not maintainable 
and the relief asked for is not only pre- 
mature but misconceived. The appeal 
therefore fails and is dismissed. There 
will be no order as to costs. 


a4. Weare compelled before parting 
with this case to give a direction to the 
Minor Inams Abolition Tribunal to dis- 
pose of Q.M. As. Nos. 82 tog5 of 1972 
on its file before the end of March, 1975 
and to report the same to this Court. 


S.J. Appeal dismissed. 
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IN THE. HIGH GOURT OF JUDE 
CATURE AT MADRAS. 


Present :— K. S. 
Maharajan, FF. 


Cosmopolitan Club, Madras-a by its 


Venkataraman and S. 


Secretary Petitioner" 
2 ` 

The Tahsildar, South East, Madras-4 
and others .. Respondents. 


Tamil Nadu Urban Land Tax Act (XXXIV 
of 1963), section 2€— Levy of urbun land tax 
—Land belonging to members club— Members 
whether occupying building for residential 
purposes— Whether club can claim leny at 


concessional rate. 


A members’ club owned buildings and 
grounds and was required to pay Urban 
Land Tax. The club claimed the con- 
cessional rate under section 26 of the 
Urban Land Tax Act on the ground that 
the members occupied the premises for 
residential purposes. On the question 
whether the club was entitled to the 
concessional rate, 


Held, 


1. The occupation of the club by the 
members cannot at all he said to be for 
residential purposes. The occupation was 
ony for recreational purposes, for pur- 
poses of social intercourse. [Para. 10.} 


2. Where an individual, major or minor, 
or a family occupies a building for 1esi- 
dential purposes, the concession should 
be given. Perhaps the concession will 
also be admissible even where some per- 
sons form an association and buy a build- 
ing for residential purposes only. But 
beyond that the Legislature does not 
seem to have been prepared to go. 


[Para. 13.] 
3. Held, however, that the instant case 
was a fit one where Government may 
consider the question of gianting con- 
cession under section 27 of the Act. 

[Para. 13.} 


Cases referred to :— 


Young Men’s Indiun Association, Madras v. 
Joint Commercial Tax Officer, (1963) 14 





* W.P. No. 1856 of 1972.  2Lot Januory. 1975- 
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S.T.G. 1030: 76 L.W. 704: A.LR. 1964 
Mad. 63 ; Joint Commercial Tax Off icer v. 
Young Men’s Indian Association, (1970) 26 
S.T.G. 241: 11960) 2 S.C J. 595: 
(1970; 2 An.W.R. (S.C.) rog : (1970) 2 
M.L.J. (S.C.) 103 : (1970) 3 S.G.R. 680 : 
AIR. 1970 S.G. rare ; Craff v. Evans, 
(1882) 8 Q.B.D. 373; Madras Gymkhana 
Glub Employees Umon v. Management of 
Gymkhana Glub, (1968) 2S.G.J. 138: 
ALR. 1968 S.G. 554 ; Cricket Club of Indra 
v. Bombay Labour Union, (1969) L.L.J. 
775 : (1969) 1 S.C.R. 600: ALR. 1969 
S.G. 276 ; Lyene v. Commissioners of Land 
Revenue, 13 Tax Gases 486. 


Petition under Article 226 of the Consti- 
tution praying the High Court to issue 
a writ of certiorari calling for the records 
of the petitioner’s case in A. 12125/72, oa 
the file of the respondent and quash 
the order dated 28th March, 1972 etc. 


V. Balasubramaniam avd N. V. Bala- 
subramaniam, for Petitioner. 


Satyadeo, Assistant Government Pleader, 
tor Respondent. 


‘The Order of the Court was made by 


Venkataramun, J.—The Cosmopolitan 
olub, Madras, which is a well-known 
members’ club, owns 66 grounds 2150 
sq. ft. of land in Mount Road, Tine 
club was required to pay urban land tax 
under the Tamil Nadu Urban Land 
Tax Act, 1963, for eight years from rst 
July, 1963 at the standard tax rate of 
0-4, p.c. on the market value of the urban 
land owned by the club. The club 
claimed that it was entitled to the con- 
cession of 25 per cent. under section 26 of 
the Act, whol so far as materia] says: 


“26.—(1) Where any building is occu- 
pied wholly by the owner for residen- 
tial purposes only and where such 
owner makes an application to the 
Urban Land Tax Officer, that officer 
shall. .reduce by 25 per cent.the amount 
of urban land tax payable cn the 
urban land on which the building has 
been constructed and on the urban 
land appurtenant to such building”. 


The Urban Land Tax Officer rejected 
the claim, observing— 


“€... section 26 (1) is very clear that 
a building occupied wholly by the 
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owner for résidential purposes only is 
eligible for concession of 25 per cent. 
But in your case it is an association and 
the land under reference issued for 
different purposes (i.e. recreational 
lodging and‘ boarding etc.). Hence 
the request fur concession under section 
26 (1) cannot be complied with.” 


Aggrieved by this order the club filed 
W.P. No. 1856 of 1972. Another writ 
petition No. 3069 of 1973 was filed 
later in respect of Fasli 1381. The 
point involved is the same. 


2. Before dealing with the arguments 
advanced before us, we can briefly notice 
the facts which are really not in contto- 
versy. The club is a members’ club, 
that is to say, no person who is not a 
member is admitted to enjoy the benefits 
of the club, and all the assets really belong 
only to the members. It was founded 
in 1873, by a few men of vision. They 
formed,themselves into an association “‘for 
social intercourse, discussion, exchange 
of ideas, recreation etc.” In 1934 the 
members got the club registered under 
section 26 of the Indian Companies 
Act, 1913, as a non-profit organisation. 
As already stated, the club owns 66 
grounds 2150 square ft. ofland. Upon 
this land there are a few buildings, and 
appurtenant to them are vacant spaces 
requisite for those buildings. The main 
building houses the administrative offices, 
members lounge, restaurant, billiard 
rcom, card room, library, conference 
rocm etc Behind the main building 
there are the mofussal quarters wherein 
mofussal members come and stay. The 
space in between is occupied by tennis 
Courts, car parks, pathways and roads. 
In the front there is a garden All the 
buildings and appurtenant lands are in 
the exclusive occupation of the club for 
the club’s own purposes. No portion 
of the buildings or appurtenant lands has 
been let out on rent to any party. The 
club exists for no purpose other than for 
its purposes as a members’ club. A 
stranger cannot get in unless he is intro- 
duced by a member. Ifa stranger par- 
takes of refreshments, it has to be paid 
for by the member who introduces him. 


3. The submission of Mr. V. Balasubra- 
manizm, learned counsel for the peti- 


462 


tioner, consists of two steps: (#) Though 
normally a company is a different juris- 
tic entity from its shareholders, ia the 
case of a members’ club, like the peti- 
tioner, the incorporation does not make 
any difference. The club belongs only 
to the members and the incorporation is 
only a convenient method for suing and 
for being sued. It does not alter the 
character of the members’ club. Hence 
for the purposes of section 26 of the Act, 
it can be assumed that the building is 
occupied wholly by the members. (ii) 
The occupation is for residential purposes 
only. 


4. Mr. Satyadev, learned Assistant 
Government Pleade:, concedes, in view 
of seme Supreme Court decisions, that 
the incorporation does not alter the essen- 
tial character of a mewbers’ club, and 
that, consequently, we can proceed on 
the assumption that the huildings are 
occupied wholly by the members. But, 
he stoutly resists the second limb of the 
submission of the petitioner’s learned 
counsel. According to the learned 
Assistant Government Pleader, the occu- 
pation is for recreational purposes; it 
is not at all for residential purposes, much 
less for residential purposes, only. 


5. Though it is a matter of concession 
that, for the purpose of section 26 of 
the Act, incorporation does not make any 
difference, and the buildings can be said 
to be occupied wholly by the members, 
we shall say just a few words explaming 
the position on that point. Section 7 
requires every owner of urban lard, 
liable to pay urban land tax to submit a 
return. Section 8 specifies the persons 
who should sign the return in the case 
of ‘en individual, a Hindu undivided 
family, ccmpany, firm, other association 
and any other person’. Technically, in 
this case, the owner will be the company. 
But, the case law shows that, where the 
company is a members’ club, virtually 
the owners are the members themselves. 
The importance of this, for the purpose 
of section 26, is obvious, namely, it is 
easier for the assessees to build up an 
argument that the members are occupy- 
ing the buildings for residential purposes 
only than to contend that the company 
is occupying it for residential purposes 
only. No doubt, in statutes like the 
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Income-tax Act, 1961, there is 2 distinc- 
tion between’ a company resident in 
India aad not resident in India, but the. 
Income-tex Act itself gives a definition 
to determine that question, and where 
there was no such definition in England, 
some tests were applied to determine 
whether a company was resident in. 
England or not. 


6. But the question before us is very 
limited, namely, whether section 26 of 
the Tamil Nadu Urban Land Tax Act 
applies, and it will be noted that there 
is no definition in the Act of the words. 
“residential purposes” or of the werd 


4. The direct case of this Court 
dealing with this point is reported in 
Young Men’s Indian Association, Madras 
v. Joint Commercial Tax Offices?, It 
was 2 decision of Ramachandra Iyer, 


C.J. and Anantanarayanan, J. The 
Young Men’s Indian Association was 
assessed to sales-tax under the pro- 


visions of the Madras General Sales-tax 
Act, 1959, in respect of supply of refresh- 
ments by the club to its members. The 
decision was that there was no sale at all, 
that the true characte: of the transaction 
was that the club merely acted as an 
agent of the members in purchasing the 
articles, making them into refreshments 
and supplying them to the members, 
that consequently throughout it was only 
the members as a whole who bought the 
articles, made the refreshments and distri- 
buted them oe themselves, and 
that consequently there was rot transfer 
of property which is cne of the essential 
elements of a sale. This decision was 
upheld on appeal by the Supreme Court 
in Joint Commercial tax Officeisv. Young 
Men’s Indian Association Madras?. At p. 
245, (of 26 S.T.G.) their Lordships 
observed : 


“The law in England has always been 
that members’ club te which category 
the clubs in the present cese belong 
cannot be made subject to the piovisions 
of the licensing Acts concerning sale 








1. (1963) 14 S.T.C. 1030: 76 ,L.W. 704: 
A.LR. 1964 Mad. 63. 

2. (1970) 26 S.T.C. 241: (1970) 2 S.C.J. 
595 : (1970) 2 An.W.R. (8.C.) 103 : (1970) 2 
M.L.J. (S.C.) 103 : (1970) 3 S.C.R. 680 : ALR. 
S.C. 1212. 
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bscause the members are joint owners 
of all the club property including the 
excisable liquor. The supply of 
liquor to a member at a fixed price by 
the club cannot be regarded to be a 
sale. If however, liquor is supplied co 
and paid for by a member who is not a 
bona fide member of the club or his duly 
authorised agent there would be a sale. 
With regard to incorporated clubs a 
distinction has been drawn. Where 
such a club has all the characteristics 
of 2 members’ club consistent with its 
incorporation, that is to say where 
every member is 2 shareholder and 
every shareholder is a member, no 
licence need be taken out if liquor is 
supplied only to the members. If 
some of the share-holders zre not 
members or some of the members are 
not share-holders, that would be the 
case of 2 proprietary club and would 
involve sale. Proprietary clubs stand 
on a different footing. The members 
are not owners of or intersted in the 
property of the club. The supply 
to them of food or liquor though at a 
fixed tariff is a sale. (See Halsbury’s 
Laws of England, 3rd Edn. Vol. 5 
pages 280-281). The principle laid 
down in Graf v. Evans}, had through- 
out been followed. In that case Field 
J., put itthus: “I think, the ttue con- 
struction of the rules is that the mem- 
bers were the joint owners of the general 
property in all the goods of the club, 
and that the trustees were their agents 
with respect to the genera! property 
in the goods”. 


The difficulty felt in the legal property 
ordinarily vesting in the trustees of 
the members’ club or in the incorpo- 
tated body was surmounted by invok- 
ing the theory of agency, i.e., the club 
or the trustees acting as agents of the 
members...... What was essential was 
that the holding of the property by 
the agent or trustee must be a holding 
for and on behalf of and not a holding 
antagonistic to the members of the 
club.” 


At page 247 they observed: 


“The final conclusion of the High Court 
in the judgment under appeal was that 





1. (1882) 8 Q.B.D. 373. 
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the cases of each club was analogous 
to that of an agent or mandatory 
investing his own moneys for preparing- 
things for consumption of the prin- 
cipal, aad later recouping himself for 
the expenses incurred.............. 
As no transaction of sale was involved 
there could be no levy of tax under 
the provisions of the Act on the supply 
of refreshments and preparations by 
each one of the clubs to its members”. 
This was a 


jud 
Lordships. $ 
the final result. 


8. Mr. Satyadev, referred also two other 
decisions of the Supreme Court, where 
it was held that the incorporation does 
not alter the character of the members’ 
club: Madras Gymkkena Club Employees 
Union v. Management of Gymkhana Club} 
(¢.g., paragraph 32 to 24: and Cricket 
Club of India v. Bombay Labour Union?, 
paragraph 14 at page 285). 


9. Mr. Balasubramaniam, referred also. 
to 5 Halsbury (Simonds) grd Edn., 

ges 255-255, and 6 Halsbury 
Hailsham) 4th Edn., pages 58-59, where 
members’ clubs are divided into wun- 
incorporated members’ club and incor- 
porated members’ clubs. In respect of 
an unincorporated members club, it is 
stated: 


ent of five of their 
> J. also agreed with 


“It is not recognised as having any 
legal existence apart from the members 
of which it is composed”. 


Under the heading of ‘Incorporated 
members’ clubs’, the following is stated: 


“A members’ club incorporated under 
the Companies Act, 1948, or earlier 
Companies Act, enjoys the advantages 
incidental to incorporation as a com- 
peny, especially that of suing and being- 
sued as a legal entity”. 


He also referred to Roscoe Pound’s 
Jurisprudence, Vol. IV, at page 250, 
where Jhering’s (Cracket) Theory in 
respect of incorporated association is 
discussed. It is stated. 








1. (1968) 2 S.C.J. 138 : ALR. 1968 S.C. 554.. 
2. (1969) 1 S.G.R. 600 : (1969) LL.J. 775 atı 
784: A.L.R. 1969 S.C. 276, 
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“Tn this theory of incorporated asso- 
ciations ppily called by Maitland 
the Cracket theory) the members of 
an incorporated association are com- 
sidered the bearers of rights and as 
bound by the duties which for conveni- 
ence are referred to as the rights and 
duties of the corporation itself”. 


zo. We can therefore proceed on the 
basis that the incorporation of the club 
does not matter, and that, for the purpose 
of section 26 of the Act, the building is 
occupied wholly by the members of the 
club. The more important question is 
whether the occupation is for ‘residential 
purposes only’. In our opinion, the 
occupation of the club by the members 
cannot at all be said to be for residential 
purposes. The occupatioa is only for 
recreational purposes and for purposes 
of social intercourse. The term ‘residen- 
tial purposes’ is not defined in the Act, 
and its meaning is what an ordinary 
Jayman would understand by it. The 
common man, in our opinion, wil! not 
say that the members occupy the club for 
residentia) purposes. He would only 
say that the members resort to the club 
for recreational purposes and for purposes 
of social intercourse etc. He would 
further say ‘that each of the members 
has his own residence and comes to the 
club only for other purposes, like recrea- 
tion, meeting others etc. We have 
no hesitation in adopting this ccmmon 
man’s interpretation Without meaning 
any offence or disrespect to the learned 
.counse) for the petitioner, we would 
venture tu remark that the Legislature 
-must have thought, when it used the 
term ‘residential purposes only’ that 
-there could be no doubt about the matter, 
‘and the Legislature could not have 
imagined that 
put forth at all in respect of a members’ 
-club like the Cosmopolitan Club, Madras 
that its building is occupied by the 
members for residential purposes or for 
residential purposes only. The mofussil 
quarters are, no doubt, occupied as 
temporary residence, by the mofussil 
members, but such temporary residence, 
is only part of the amenities extended to 
the mofussil members as members of the 
-club, and we douht whether that would 
‘qualify as ‘residential purposes only’ 
under section 26 of the Act. In any 
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case, that is only on a small poron, of the 
buildings in the club and the main 
buildings are occupied tor purposes of 
recreation, social intercourse, taking 
refreshments etc., which are not at all 
residential and therefore, it cannot be 
said that the buildings, taken together, 
are occupied wholly for residential pur- 
poses only. 


xr. In our view, the position is very 
clear and simple and it is unnecessary 
even to refer to the dictionaries. We may, 
however, refer tc some of the standard 
dictionaries. The Concise Oxford dic- 
tionary, which everybody uses, has this 
to say: 

Reside—(of persons) have one’s home, 

dwell permanently. 

Residence: 1. residing, dwell; 2. place 

where one resides, a bode.of. 


Residential: suitable for or occupied 
by private houses; connected with 
residence. 


The Shorter Oxford English dictionary 
says: 


Reside : 1. To settle; to take up one’s 
abode or station. a 


2. To dwell permanently or for a con- 
siderable time to have one’s settled or 
usual abode, to live in or ata parti- 
cular place. 


Residence: 1. To have one’s residence; 
to have one’s usual dwelling place 
or abode; to reside; to take up one’s 
residence, to establish oneself; to 
settle; 


the circumstances or fact of having 

one’s permanent or usual abode in 

or at a csttain place; the fact of resid- 
_ ing or being resident; 


z. the fact of living or staying regularly 
at or in some place for the discharge 
of special duties; 


g. the place where a person resides ; 
his dwelling place; the abode of a 
person; 

Residential.—serving or used as a resi- 
dence; adapted or suitable for the 
residence of thcse belonging to the 
better class characterised by houses 
of a superior kind; connected with, 
pertaining or relating to residence. 


1I) 


Words and Phrases, Permanent Edition 
by West Publishing Company, under the 
heading ‘residential’ says : 


A house a portion of which was used 
in the practice of dentistry, was not 
being used exclusively for ‘residential’ 
purposes, 


‘Residential’ means used, serving, or 
designed as a residence or for occupa- 
tion by residents or residences, as resi- 
dential trade, occupied by residents, asa 
residential quarter; or, pertaining to, or 
connected with, residents or residences 
residential trade qualifications, or, 
zones : or pertaining to a resident. 


Residential building—A residential build- 
ing, within restrictive covenant, is a 
building which is used for residential 
purposes, that is, one in which people 
reside or dwell or in which they make 
their homes, as distinguished from one 
which is used for commercial or business 
purposes. 


Residential purposes: Where -deed of 

using ‘authority contained valid 
covenant restricting use of realty sold 
to ‘residential purposes’, and purchaser 
purchased the lots with full knowledge 
of the covenant, use of the reality for 
church purposes would violate the 
restrictive covenant. 


Stroud’s Judicial Dictionary. 4th Edn., 
at page 2358, says: ` 


‘Residence’ signifies a man’s abode or 
continuance in a place. . 


SE Ai I take that that word where 
there is nothing to show that, it is 
used in a more extensive sense, denotes 
the place where an individual eats, 
‘drinks and sleeps, or where his family 
or his servants, eat, drink, and sleep.. 
A man’s residence is where he habitually 
sleeps. 


Webster’s Third New International dic- 
tionary says: 
Reside: 1. to settle oneself or a thing 
in a place; be stationed: 


2. to dwell permanently or continu- 
ously; have a settled abode for a time; 
have one’s residence or domicile; 
3. to have an abiding place. 

M LJ -—59 
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Residential: 1. used, serving or designed 
as a residence or for occupation by 
residents: 


2. adapted or restricted to or occupied 
by residences: 


3. relating to or connected with 
resicence or residences. 


Mr. Balasubramaniam has contended that 
even an individual residing in a particular 
house with his family may have a billiards 
table or tennis court in his house, or appur- 
tenant to it and it will not be said that 
he is not residing in his house merely 
because of the existence of the billiards 
table or tennis court. Proceeding, he 
submits that, if, instead of having a 
biliards table and tennis court in his 
house, he goes to the Cosmopolitan club 
for playing billiards or tennis, it can be 
said that he resorts to the club for resi- 
dential purposes. In owr opinion, this 
argument is untenable. The vast majo- 
rity of people do not have billiards tables 
or tennis courts in their houses and 
hence the existence of a billiards table 
or tennis court is not usually considered 
as an incident to residence. Indeed, 
it is precisely because an ordinary man 
cannot have a billiard table or tennis 
court in his house, he goes to the club 
to play billiards or tennis, and that pur- 
pose served by the club cannot in any 
sense be termed a residential purpose. 


12. Mr. Balasubramaniam referred to Lyene 
v. Commissioners of Inland Revenue!, and the 
observations of Lord Hanworth, M.R. 
(at page 497) The question in that 
case was whether the appellant therein 
was a resident or ordinarily resident in 
the United Kingdom for the purposes of 
some provision of the Income-tax Act. 
The facts were briefly these. He was 
a British subject and until March, 1918, 
he was a house-holder in London. He 
then surrendered the lease of his house and 
sold his furniture, and from March, 1918 
until January, 1925, he did not occupy 
any fixed place of residence, but lived 
in hotels, ‘whether in this country or 
abroad’. He was admittedly resident 
and ordinarily resident in the United 
Kingdom unti] December, 1919. He then 





1. 13 Tax Cases 486. 
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went abroad and in each subsequent 
year he had spent between 7 and 8 
months abroad and between 4 and 5 
months in the United Kingdom. The 
Commissioners were satisfied, upon the 
evidence, that when he left the United 
Kingdom io December, 1919, he had 
formed the intention, which he had con- 
sistently carried cut evei since, of living 
abroad for the greater part of the year, 
but of retwning to that country each 
year and remaining there for considerable 
periods but not for a period equal on the 
whole to six months in any year. It was 
held that he was resident and ordinarily 
resident in the United Kingdom. This 
decision was upheld by the Court of 
appeal. It was in that connection that, 
after dealing with the case-law, Lord 
Hanworth, M.R., observed that it was 
not possible to frame a concrete definition. 
of the word ‘residence’. He proceeds:— 


“Residence must depend on questions 
of degree and of fact; and I think the 
Commissioners were right in saying 
that the subject’s claim to exemption 
must be determined on the balance of 
the facts in each case. 


I suggest a3 a characteristic factor for 
consideration, even if it does not fulfil 
the nature of a test, to ascertain if the 
suggested alternative place of resi- 
dence is one which the subject seeks 
willingly and repeatedly in order to 
obtain rest or refreshment or recreation 
suitable to his choice; where for 
a time he is embedded in the enjoy- 
ment of what he desired to attain, and 
found in the abode of his option. 


Another factor may .be found—and 
an important one—if he returns to 
and seeks his cwn fatherland in order 
to enjoy a sojourn in proximity to his 
relations and friends.” 
The passage on which Mr. Balasubra- 
maniam relies is this: 


PEE to ascertain if the suggested 
alternative place of residence is one 
which the subject seeks willingly and 
repeatedly in order to obtain rest or 
refreshment or recreation suitable to 
his choice”. 

Using this language, Mr. Balasubra- 

maniam submits that Cosmopolitan Glub 
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is one which a member ‘secks willingly 
and repeatedly in order to obtain rest or 
refreshment or recreation suitable to his 
choice’, and argues that, according to the 
suggestion of Lord Hanworth, the Gos- 
mopolitan Club can be said to be occu- 
pied by the members for residential pur- 
ses. In our cpinion, this submission 
is far-fetched. The observations must 
be understood in the background of the 
facts of that case. No question arose 
there similar to the present. There was 
no doubt that whatever place the assessee 
was occupying, it was for residential 
purposes and the only question for deci- 
sion there was whether he was resident 
and ordinarily resident in the United 
Kingdom. The question here is, how- 
ever entirely different, namely, whether 
the occupation of the Cosmopvlitan Club 
by its members is for residential purposes 
at all and for residential purposes only. 


13. Mr. Balasubramaniam laid great 
emphesis on the fact that the club made 
no profit and distributed no dividends 
to the members. But this will only mean 
that the occupation of the building is 
not for commercial purposes. But it 
does not follow therefrom that, the occu- 
pation is for residential purposes only. 
The assumption in the submission con- 
sists in thinking that thé only alternative 
to commercial purpose is residential 
purpose. Actually there is at least one 
other alternative, like recreational pur- 
pose and purposes óf social intercourse. 
To put it in another way, if the Legisla- 
ture was anxious to give the concession 
to any person or set of ns using a ~ 
building otherwise than for commercial 
purposes, it would have beer the easiest 
thing to enact a provision to that effect; 
but the Legislature has limited the 
concession by using the words ‘for resi- 
dential purposes only’. When the words 


` are clear, it is really unnecessary to go 


into the reason why the Legislature used 
the words ‘for residential purposes only’. 
But, taking the different juristic entities 
mentioned in, section 8 of the Act, it 
seems to us fairly clear that, where an 
individual, major or minor, or a famil 

occupies a building for residential pur- 
poses only, the concession should be given. 
Perhaps the concession will also be admis- 
sible even where some persons form an} 
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association and buy a building for resi- 
dential purposes only. But beyond that 
the Legislature does not seem to have been 
prepared to go. However, it seems to 
us that this is a fit case where the Govern- 
ment may consider the question of grant- 
ing concession under the provisions of 
section 27 of the Act. 


14. The writ petitions are accordingly 
dismissed, but without costs. 


S.J. 


IN THE HIGH GOURT OF JUDI- 
CGATURE AT MADRAS. 


PRESENT.—K. S. Venkataraman anc N. 
Krishnaswami Reddy, FF. 


L. Arunachalam 


D. 


The Deputy Chiéf Mechanical Engi- 
neer, 5. Railway, Madras and 
another .. Respondents 


Railway Seroanis (Discipline and Appeal) 
Rules (1968), sections 2—Jndian Railway 
Establishment Code, Rule 145— Railway 
employee—Entering service by giving false 
date of birth—After 21 years service fraud 
detected by Department—Employee removed 
from seroice— Whether correct. 





— Petitions dismissed, 


Appeliant® 


The words ‘for good and sufficient’ which 
occur in the Railway Servants (Discipline 
and Appeal) Rules, are of sufficient 
amplitude, so as to permit the department 
to take into account the fraud played by 
an employee for entering the job. 


[Para. 10.] 


Rule 145 of the Indian Railway Estab- 
lishment Cade does a prohibit the 
department from punishing railway ser- 
vants for false declaration of age, from 


inflicting even the punishment of remo- - 


val. 
Cases referred to :— 


State of Andhra Pradesh v. Sri Rama Rao, 
(1964) 3 S.Q R. 25 : (1964) M.L,J. (Crl.) 
221: (1964) 1S.QJ. 402: ALR. 1963 
S.G. 1723; Hiro Lilaram Chablani ` y. 
c 

* W.A. No. 355 of 1974. 20th Fanuary, 1975. 


[Para. 24]. 


State of Hyderabad, A.I.R. 1953 Hyd. 485 
Ishwar Singh v. President of Dt. Board, 
Muzaffarnagar, A..R. 1961 All. 2925, 
Abdul Aziz Khan v. Union of India, (19 75) 
S.L.J. 597; Shivadas Khajuria v. State of 
J& K, ALR. 1959 J. & K. 3, 161; 
Viswanathan v. Dy. Director of Agricul ture. 
Adilabad, (1974) A.P.H.N. 141; Rama- 
varma Raja v. State of Kerala, (1970) 1 
LLJ. 526 : AIR. 1969 Ker. 317; 
L.K. Krishnan v. State of Madras, (19 72) 
1 MLJ. 1: 84 LW 761; Umashanker 
Misra v. Board of High School and Inter- 
mediate Education, UP., ALR. 1974 
Al. 290; S tate of Orissa v. Bidya Bhushau 
Mohapatra, (1963) 1 S.C.R.648 (Supp.)= 
A.LR. 1963 S.C. 779. 


Appeal under Clause 15, Letters Patent 
against the order of Ismail, J.. dated 13th 
March, 1974 in W.P. No. 502 of 1974. 


Mrs. Leela Seetharam, for Appellant. 


G. Ramaswami, K. Venkateswara Ra; R. 
Raman, M. A Sadanand, for Respondents. 


The Order ofthe Court was made by 


Venkataraman, 7.—The appellant was 
employed in the Locọ Works, Perambur, 
in the Southern Railways. He was. 
removed from service with effect from: 
goth July, 1973, by order dated 28th 
July, 1973 by the Deputy Chief Mechani- 
cal Engineer, Mechanical Works, Peram- 
bur. He preferred an appeal to. the 
Superintendent, Mechanical Works (Per- 
sonnel). That authority dismissed the 
appeal on 29th August, 1973. To quash 
the order of removal, he filed W.P. No. 
502 of 1974 in this Court, which was. 
dismissed by Ismail, J. at the admission 
stage. This writ appeal has been filed. 
against the order of Linail, Je. 


2. The appellant entered the - railway 
service as a trade apprentice on goth 
February, 1948. The rules required 
that an applicant for that post must have 
attained the age of 17 years and should 
not have attained the age of 19 years on 
ist December, 1947. The appellant, 
in his application dated 9th February; 
1948, gave his date of birth as 20th 
April, 1929. On goth February, 1948 
he was appointed on the basis that his 
date of birth was 20th April, r929. If 
that was his date of birth, he was certainly 
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eligible for the appointment. In support 
‘of the date of birth furnished by him, 
-the appellant is alleged to have produced 
a transfer certificate purporting,to have 
“been issued by the Methodist Mission 
‘Secondary School, St. Thomas Mount, 
‘and that showed his date of birth as goth 
April, 1929. In_ his application, the 
.appellant gave ,his father’s name as 
Loganathan and in fact he styled himself 
as L. Arunachalam. On the basis of 
:the above representation, he was appoint- 
‘ed, 
g. After the appellant had put in 21 
years of service, ill-feeling developed 
“between him and one Sahadevan. 
Sahadevan claims that he and the appel- 
‘lant are sons of one Ekambaram but by 
.different wives and the appellant being 
‘the son through the third wife. Accord- 
ing to Sahadevan, th> appellant never 
„studied in any school in St Thomas 
“Mount. He gave a complaint to the 
Vigilance Department of the railways, 
stating that the appellant had secured 
this job by false representation. The 
.complaint was enquired into and accord- 
ing to the department, the transfer certi- 
‘ficate which the appellant had produced 
was a bogus certificate. According to 
the department, the appellant did not 
‘study at all in the Methodist Mission 
‘Secondary School in St. Thomas Mount 
and such a certificate had not been 
issued at all by the authorities of that 
schoo]. Further, according to the depart- 
ment, the real date of birth of the appel- 
lant was roth May, 1926. Further, the 
appellant’s father was Ekambaram and 
‘not Loganathan. The case ofthe depart- 
ment is that if the appellant had given his 
real age and his father’s name, he would 
-not have been eligible at all for appoint- 
ment in view of the age restrictions and 
-that was why he produced a bogus trans- 
‘fer certificate giving his date of birth 
which would make him eligible and in 
order to cover up any possible investi- 
-gation he also gave out his father’s name 
wrongly as Loganathan instead of 
‘Ekambaram. Further particulars of the 
fraud played by the appellant are also 
alleged. The Department accordingly 
‘framed the following charge against the 
appellant on 31st March, 1970: 

“That you secured appointment as 

Trade Apprentice on goth February, 
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1948 in Carriage Works P.W.P. by 
producing (1) a bogus transfer certi- 
ficate; (2) showing your uncle’s rame 
as your father’s name; you thus procured 
appointment in false antecedents”. 


Enquiry was made by ose Sri N. Arava- 
mudhan. He held the charge to be 
proved. The disciplinary authority 
accepted the findings and removed the 
appellant from service. 


4- Against that order, the appellant 
filed W.P. No. 460 of 19 72. Ramaprasada 
Rao, J., allowed it on 17th April, 1973 
on the ground that the enquiry had not 
been properly conducted. He gave 
liberty to the department to hold a fresh 


enquiry. 


5. Accordingly, a fresh enquiry was 
made, by one Sri V. Rema Iyer. It 
was an elaborate enquiry. He submitted 
his findings holding the charges proved. 
The disciplinary authority agreed with 
the findings and gave an opportunity 
to the appellant to show cause as to why 
he should not be removed from service. 
After considering his explanation, the 
disciplinary authority passed the order 
of removal on 28th July, 1973. Against 
that order, the appellant filed W.P. No. 
4393 of 1973. Ramaprasada Rao, J. 
dismissed it on the grounc that the depart- 
mental appeal was the proper remedy and 
observed —‘“This is mot a case where 
prima fucie it appears to me that the 
rules of natural justice have been violated. 
W.A. No. 145 of 1973 was filed against 
the said order, but was dismissed on 9th 
August, 1973- The appellant then filed 
an appeal departmentally to the Superin- 
tendent, Mechanical Workshops, and 
that authority dismissed the appeal by 
order dated 29th March, 1973. Against 
that order, this writ petition W.P. No. 
502 of 1974 was filed. 


6. Before the departmental authority, 
the appellant maintained that his real 
date of birth was zoth April, 1929 and 
not roth May, 1926. He admitted that 
his father was Ekambaram and that 
Loganathan whom he mentioned as his 
father was only his father’s brother. But, 
he claimed that Loganathan brought him 
up as his foster father and that was why 
he mentioned Loganathan as his father. 
He alleged that it was long afterwards 


11] 


he came to know that his father was 
Ekambaram. 


7. It was stated before us by Sri G. 
* Ramaswami, the Senior Standing Counsel 
for the Railways, that the punishment of 
removal wasimposed under the Railways’ 
Servants (Discipline and Appeal) Rules, 
1968. The particular provision appears 
under section 2 and is to the following 
effect— 


“The following penalties may for good 
and sufficient reasons and as herein- 
after provided be imposed on a railway 
servant, namely... .( viii) removal from 
service which shall not be a disquali- 
fication for future employment under 
the Government or railway adminis- 
tration; (ik) dismissal from service 
which shall ordinarily be a disqualifi- 
cation for further employment under 
the Government or railway adminis- 
tration...... e 


Mrs. Leela Seetharam, learned counsel 
for the appellant, contended before us (1) 
that the disciplinary authority had no 
jurisdiction at all to pass the order of 
removal, (2) that there was no evidence 
before the departmental authority in 
support of the charge and he only acted 
on suspicion, 2nd (3) that grave injustice 
was caused to the appellant, because 
the enquiry was started 21 years after 
the alleged misrepresentation and the 
necessary material evidence had dis- 
n ppenred and it was unfair to the appel- 
nt. 


8. It would be convenient to take up 
points 2 and g first. It is well-settled 
that if there is some « vidence before the 
department, this Court cannot interfere 
in writ proceedings. State of Andhra 
Pradesh v. Sri Rama Rao1, But, if there is 
no evidence this Court can interfere. 
That is why the appellant’s learned 
counse] represents that there is no 
evidence. We have gone through the 
records. But, we find that there were 
sufficient materials before the department 
in support of the charge. In fact, the 
materials were ample. It is not neces- 
sary even to indicate the materials because 
eee 


1. (1964) 3 S.C.R. 25 at 3? : (1964) M.L.J. 
(Cel) 221 : (1964) 1 S.C.J.402 : A.LR. 1963 S.C. 
1723. 
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the orders of the enquiry officer Sri 
V. Rama Iyer and the disciplinary autho- 
rity Sri Krishnamurthi are very detailed. 
It is enough to point out the following. 
Itis strange that the appellant should have. 
given his father’s name as Loganathan 
when his father was Ekambaram. He. 
himself admits that fact now: but he 
would say that he came to know his. 
father’s name only later. His explana- 
tion is absolutely umacceptable. The 
appellant would say that he was brought 
up by Loganathan. But it is disproved. 
by the evidence of Sahadevan and another 
witness Ramachandran. According to 
their eviderce, the appellant did not 
study at all in any school in St. Thomas. 
Mount, but studied only in St. Pauls 
High School, Vepery. Actually, that is. 
what appears from the recoids of St. 
Pauls High School, Vepery and the 
earlier school, Galavala Cunnan Chetti 
High School, Perambur. The admission 
registers and the transfer certificates of 
these schools have been brought by the 
relevant authorities of those schools and. 
the records have come from proper 
custody. They show that one E. Aruna- 
chalam, whose date of birth was 1oth 
May, r926, was admitted in Calavala 
Cunnan Chetti High School, Perambw, 
on 16th June, 1943 and that he left the 
school on 15th April, 1944. His guar- 
dian is mentioned as E. Murugesan, 
(the evidence of Sahadevan is that this 
Murugesan is his brother). This E. 
Arunachalam joined St. Peuls High 
School, Vepery, Madras on 26th June, 
1944 and left in April, 1946. There 
again, his name was mentioned as E. 
Arunachalam. His guardian was men- 
tioned as E. Murugesan, and the appel- 
lant’s date of birth was mentioned as roth 
May, 1926. 

g. Apart from all these, evidence was 
forthcoming from the records of the 
Methodist Mission Secondary School., St. 
Thomas Mount, that no certificate like 
the transfer certificate Exhibit P-1, was 
issued at all for that school. It was 
clearly a bogus certificate. There were 
thus ample materials before the depart- 
mental authoriries tc come to a finding 
that the charge had been proved. We 
are thoroughly satisfied that the enquiry 
was conducted after observing all the 
formalities and principles of natural 


justice. It is true that the enquiry was 
started after 21 years. But, there is no 
legal bar and we are satisfied that the 
‘evidence which has been produced is 
such that could be accepted even after 
a lapse of 21 years. There is no sub- 
stance in points 2 and 3 made by the 
learned counsel for the appellant. 


xo. We shall now proceed to consider 
the question of jurisdiction. This is 
put on more than one ground by the 
learned counsel for the appellant. The 
main ground put forth is that the alleged 
fraud of the appellant was committed 
before he was entertained in service, 
that is to say, when he was not in railway 
service, and such bad antecedents could 
not be made a ground of punishment, 
particularly 21 years later. Before dis- 
cussing the authorities relied on by the 
learned counsel, we would observe that 
the words ‘for good and sufficient’ which 
occur in the Railway Servants (Disci- 
jpline and Appeal) Rules, are of sufficient 
amplitude so as to permit the department 
to take into account the fraud played by 
the appellant for entering the job. If 
he had mentioned the real facts, he would 
not have been eligible at all. Such a 
fraud, which goes to the very root of his 
appointment, is a geod and sufficient 
reason even for his dismissal if the autho- 
rities so choose. If we were to hold 
otherwise, it would mean that if some- 
how an applicant, who plays a fraud, 
happens to be entertained in service, the 
department would bs totally powerless 
to remove him from seivice and it would 
be obliged to continue him in service. 
‘That would be putting a premium on 
dishonesty. It is even possible to con- 
ceive of an extreme case of a candidate 
bribing the appointing authoritv on a 
false representation as to his age and 
getting employment. If, as the learned 
‘counse] contends, the department can- 
not interfere once he has been entertained, 
that would be æ sorry state of affairs. 
It is necessary to remember that the fact 
that the fraud wes detected 21 years 
afterwards is not at all relevant in decid- 
ing this question, because if the sub- 
mission of the learned counsel! were 
correct, it would mean that even if the 
fraud had been discovered a day after 
the appellant was entertained in service, 
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the department would have had no 
jurisdiction to remove him from service. 


11. There are two unreported decisions 
of this Court directly supporting the view 
whicb we have indicated above, JZ., 
(1) order dated 21st November, 1963 of 
Srinivasan, J., in W.P. No. 1041 of 1961 
and (2)the judgment of Anantenarayanan, 
C.J. and Natesan, J. dated 16th October, 
19 67, in W.A. No. 162 of 196 4, confi ming 
the above order. The petitioner was 
alleged to have obtained employment by 
falsely representing that he was the son 
of one Ghella Perumal, who was 2 tailway 
employee, since railway employees were 
given preference in the matter of appcint- 
ment to inferior posts. The department 
alleged that he was not the scn of Chella 
Perumal. The petitioner claimed that 
he had been adopted by CGhellaperumal, 
but that was disproved. The petitioner 
was entertained in 1944 and the proceed- 
ings were started in 1960. A similar 
contention was advanced that a mis- 
representation before he was entertained 
could nct be taken necte of. This con- 
tention was repelled by Srinivasan, J., 
thus: 


“ The contention that the railway has 
no authority to punish a misconduct 
where such misconduct was not com- 
mitted during the course of the employ- 
ment may no doubt be generally correct. 
But, it seems to me where this miscon- 
duct has relation to the employment, 
in the sense that by a false representation 
the petitioner successfully obtained the 
employment -‘when he might not 
have obtained the employment but for 
the alleged false relationship, the rail- 
way is not prevented from taking note 
of the fact of false representation made 
by the petitioner which is so intimately 
linked with procuring the order of 
emplcyment from the railway, and the 
misconduct to my mind, became a mis- 
conduct which the railway cannot 
ignore and is competent to take note 
of. This contention also fails.” 


This reasoning was affirmed by the Bench 
in the appeal. The Bench observed : 


“ The words ‘serious misconduct’ are 
not qualified by any such further ex- 
pression as misconduct in relation to 
the service or duty of the concerned 


ly 


employee, after his appointment. We 
can very well conceive of a case where, 
for instance, by the gross blackmail of 
an appointing authority by a person 
who knows some fact about such autho- 
rity’s private life, which that authority 
would dread to be disclosed, an appoint- 
ment is actually obtained. Can it be 
pleaded, for a moment, that this is not 
“serious misconduct’ of which the 
railway administration can take notice, 
when the true facts later come to light?” 


12. In the book “Employees? Miscon- 
duct ” by Alfred Avins, at pages 496-498 
it is pointed ovt that while there is some 
difference of opinion on the question 
whether getting a job by false representa- 
tion as to age would amount to an offence 
of cheating by way of contrast, the cases 
are unanimous that obtaining employ- 
ment by lying to get the job is industrial 
misconduct. 


ag. In Hiro Lilaram Ghablani v. State of 
Hyderabad', an officer was dismissed on 
the ground that he had given a false date 
of birth at the time of his appointment. 
The order of dismissal was set aside on the 
ground that there had been a violation of 
the Constitutiona) guarantee contained in 
Article 311 of the Constitution. The 
detailed discussion would have been totally 
unnecessary, if it was felt that no order 
of dismissal could be passed, because the 
furnishing of the false date of birth was 
prior to the appointment and was there- 
fore irrelevant. ‘This case is, therefore, 
an implied authority for tre position that 
furnishing a false date of birth can always 
be made a ground for removal from 
service. 


14. In Ishwar Singh v. President of District 
Board, Muzaffarnagar® the services of one 
Ishwar Singh were terminated on the 
ground that he was not a qualified person 
to hold the post since he had not passed 
the vernacular final examination. In his 
initial application for appointment, he 
had misrepresented that te had passed 
the vernacular final examination. The 
only plea pvt forward by him was that he 
was dismissed by the Vice-President while 
he could be dismissed only by the Presi- 
dent. It was held that actually the Vice- 





1. ALR. 1953 Hyd. 48. 
2. A.LR.1961 All. 292. 
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President was competent to exercise the 
power because of the incapacity of the 
President. This case is also an implied 
authority for the position that on the 
ground of disqualification as to age, an 
order of removal can be passed. 


15. Mrs. Leela Seetharam on her part 
has not been able to cite any direct deci- 
sion in favour of the appellant. She cited 
the decision of Fazl Ali, J. in Shtvadas 
Khajuria v. State of Jammu and Kashmir! 
The petitioner there was a temporary 
clerk and was discharged without any 
opportunity being given to him to defend 
himself before the order was passed. It 
was on that ground that the writ petition 
wasallowed. Mrs. Leela Seetkaram how- 
ever, relied on the fcllowing passage at 


para. 17: 


“ Lastly, it was contended by the Advo" 
cate-General that the petitioner mis“ 
represented his age to the department 
at the time of his appointment was, 
therefore, itself ultra vires. This argu- 
ment, however, cannot be entertained 
at this stage for the simple reason that 
it was the duty of the department to 
satisfy itself about the competency of 
the candidate before his appointment. 
Afte: the department had chosen to 
appoint the petitioner he would certain- 
ly be clothed with all the rights and 
safeguards that the Constitution pros 
vides and these rights cannot be taken 
away merely by the fact that there was 
some misrepresentation at the time of 
appointment. These matters are abso- 
lutely extraneous and itrelevant for the 
purposes of the present case.” 


16. Mrs. Leela Seetharam relies on the 
observations that it was the duty of the 
department to satisfy itself about the 
competency of the candidate before his 
appointment. It may be noted that in 
that case no regular charge had been 
framed that the petitioner had misrepre- 
sented hisage and that therefore he was 
liable to be discharged. Hence, that case 
can be distinguished. Ir the observation 
means that the department would have no 
jurisdiction to frame a charge and dis- 
charge him after due enquiry, we would 
respectfully differ frem the observation. 
1. ALR. 1959 J. & K. 3,161. 
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17. Mrs. Leela Seetharam then refers to 
the decision of Asthana,J. as he then was, 
of the Allahabad High Court, Abdul Aziz 
Khan v. Union of Indial. There, one 
Abdul Aziz Khan was terminated from 
railway service on the giound that he 
had procured the appointment as loco 
cleaner by deceitful means and had, there- 
fore, committed gross misconduct and 
failed to maintain absolute integrity and 
devotion to duty. He filed a suit to set 
aside the order. The trial Court decreed 
the suit. The appellate Court dismissed 
the suit. In second appeal, the trial 
Court’s decree was restored Asthana, J., 
found that the charges had not been prov- 
ed at all, and there was no evidence to 
support the charge. The case is, there- 
fore, distinguishable. However, some 
observations were made, and Mrs. Leela 
Seetharam relies on those observations, 
which read : 


“ Further he was accused of having 
continued in the railway service with- 
out disclosing true facts to the adminis- 
tration. If anything the charge so 
framed is not only vague to a great 
extent but also is defective. Securing 
appointment as loco clearner by deceit- 
ful means could not be in the course of 
petformance of his duty as a railway 
servant by the plaintiff. It is, there- 
fore, not easily understandable how 
the alleged appointment of the plaintiff 
as 2 Cleaner in Loco department would 
amount to gross misconduct and will 
show lack of maintenance of absolute 
Integrity and devotion to duty. Assum- 
ing that plaintiff did procure and 
appointment as Loco cleaner by resort- 
Ing to deceitful means no question of 
his disclosure arises to the administra- 
tion. It would be for the administra- 
tion to discover the fraud which it alleg- 
es to have discovered when Sri Dahiya, 
the Assistant Personnel Officer, examin- 
ed the matter of appointment while 
reconstructing the records.” 


18. The observations must be under- 
stood in the light of the charge framed. 
The learned Judge does not say that if it 
had been established that the appellant 
secured the appointment by deceitful 
means, 1t would not be a valid ground 





1. (1975) S.L.J. 597, 602. 
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for removing him from service. Indeed, 
the detailed discussion shows that because 
the learned Judge felt that if the charge 
had been established, the appellant could 
be removed from service, there is a detail- 
ed discussion of the merits. Indeed, at 
page 604, the learned Judge refers to the 
fact that there was no evidence before the 
enquiry Committee that the plaintiff 
wes in conspiracy with the cleiks in the 
office and was instrumental in procuring 
the letter of appointment. This suggests 
that if there had been evidence, the con- 
clusion would have been different. In 
this case, hcweve1, it has been established 
that the plaintiff got his appointment by 
deceitful manner. 


19. Mrs. Leela Seetharam then relies on 
Viswanathan v. Deputy Director of Agricul- 
ture, Adtlabad', The extract of the judg- 
ment of Gopal Rao Ekbote, G.J. and 
Lakshmaiah, J , relied on, runs as follows: 


“A careful and analytical reading of 
R.24 (a) would disclose that the termina- 
ticn of probation is pees in the 
subsequent conduct of the probationer. 
Under sub-Rule (a) (i) his probation 
can be suspended and he can be dis- 
charged from service for want of vacancy 
which naturally is a subsequent event. 
Likewise uncer sub-Rule (a) (iii), the 
probationer can be put under another 
officer in order to find out whether the 
previous report was correct. No doubt, 
sub-Rule fa) (iii) confers discretion 
either to extend the period of probation 
or te1minate the probation and dis- 
charge him fiom service after giving 
him one month’s notice or pay in lieu 
of such notice. But it is obvious that 
such a discretion has to be exercised 
not only keeping in view the purpose for 
which it is conferred but also in accor- 
dance with well-settled principles in 
that behalf. If that provision 1s read 
along with the other contextually con- 
nected provisions of that rule, it will be 
clear that the probation can be either 
extended or terminated under that 
provision only because of any event 
which occurs subsequent to his being 
placed on probation. It is therefore 
highly doubtful, whether the probation 
can be terminated on the ground that 





1. (4974) A.P.HLN. 141. 
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his character and antecedents were such 
that he was not eligible for appoint- 
ment. This is further strengthened 
by the language of rule 12 1b) (1) (i). 
Ifa person’s character and antecedents 
disqualify him from being appointed as 
a Government servant, then his appoint- 
ment itself will have to be cancelled, 
and in such a case no question of ter- 
minating the probation can arise.” 


We may note ir the first place that this 
decision deals with the character and 
antecedents prior to the appointment ; 
but the question of eligibility on the 
ground of age is an entirely different 
matter. Further, even the report shows 
that it was open to the authorities to 
cancel the appointment itselt, and that is 
what was done in the present case by 
removing the appellant himself. 


zo. Mrs. Leela Seetharam then cited 
the decision of the Supreme Court in 
State of Orissa v. Dr. (Miss) Binapani Devi 
and otherst. In that case, according to 
the age given by Binapani Devi, a Doctor, 
she should have retired only in 1968. But, 
the department refixed her 2ge and com- 
pulsorily retired her with effect from 1963 
itself. It is relevant to note that at page 
1271, it has been observed— 


“The State was undoubtedly not pre- 
cluded, merely because of the accept- 
ance of the date of birth of the first 
respondent in the service register, 
from holding an enquiry if there existed 
sufficient grounds for holding such 
sorte and for re-fixing her date of 
birth.” 


This sentence itself shows tbat similarly 
in this case it was open to the Depart- 
ment to reopen the question of the date 
of birth and remove the appellant from 
service. In that case, there was no proper 
enquiry. That was the reason why the 
order of the State compulsorily retiring 
the officer there was set aside. Here, 
however, there was a proper enquiry. 


21. Mrs. Leela Seetharam then referred 
to the decision in Ramatarma Raja v. 
State of Kerala®. There, the order of the 
department refixing the date of birth cf 
1. (1967) 2 S.C.J. 339 : (1967) 2 S.C.R. 625 : 
A.LR. 1967 S.Q. 1269. 
2. (1970) 1 L.LJ.526:A.LR.1969 Ker. 317, 
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the petitioner was set aside on the ground 
that there was a pre-determination of the 
issue without observing the principles of 
natural justice. But, it was recognised 
that the department could go into the 
question of the date of birth by holding a 
proper enquiry. 


a2. The next decision, L. K. Krishnan v. 
State of Madras? was a case where an Assis- 
tant Engineer was reduced to the grade 
of Supervisor on the ground of his having 
given a false statement as to Lis qualifica- 
tions to the Superintending Enpineer. 
That again shows that a false statement 
about the date of birth can be made a 
ground for the imposition of the punish- 
ment of removal. 


23. Thus, the first submission of Mrs. 
Leela Seetharam that the departmental 
authority had no jurisdiction because the 
misrepresentation was before the appoint- 
ment, is entirely tenable. 


24. The second ground on which Mrs. 
Leela Seetharam urges that the depart- 
ment did not have jurisdiction to dismiss 
the appellant frem service is that under 
rule 145 of the Indian Railway Establish- 
ment Code, the only power of the Depart- 
ment was to correct the date of birth from 
zoth April, 1929 to roth May, 1926. 
Rule 145 (1) says that every person, on 
entering railway service, shall declare his 
date of birth which shall not differ from 
any declaration expressed or implied for 
any public purpose before entering rail- 
way service. Sut-rule (3) says:— 


“ The date of birth as recorded in ac- 
cordance with these rules shall be held 
to be binding and no alteration of such 
date shall ordinarily be permitted 
subsequently. It shall, however, be 
open to the President in the case of a 
gazetted railway servant, and a General 
Manager in the case of a non-gazetted 
railway servant to cause the date of 
birth to be altered. 


(t) Where in his opinion it had been 
falsely stated by the railway servant to 
obtain an advantage otherwise in- 
admissible, provided that such altera- 
tion shall not result it the railway servant 


1. (1972) 1 M.LJ.1 384 LW. 761. 
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being retained in service longer than if 
the alteration had not been made, or 


This rule primarily ccntemplates the 
railway servant himself seeking to get his 
date of birth altered. However, we 
shall assume that the rule enables the 
.departmental authority to correct the age 
uo motu. But, that is not exhaustive of 
its power in the matter. The rule does 
not prohibit the department from punish- 
ling railway servants for false declaration 
of age from inflicting even the punish- 
ment cf removal. If the intention of 
rule 145 was that it was exhaus- 
tive of the power of the departmental 
authorities when false age is given and 
would preclude the authorities from taking 
disciplinary action under the Discipline 
and Appeal Rules, we would expect such 
an intention to have been expressed in 
clear language. 


25- The third ground on which the 
Jearned counsel for the appellant would 
urge that the departmental authority had 
no jurisdiction is that a periad of 21 years 
had elapsed and the principles of Jaches 
and equitable estoppel would apply. 
In our view, there is no scope at all for 
the application of those ptinciples in a 
case like this. Those principles can be 
invoked only by the innocent person and 
not a guilty person like the appsllant 
who procured his appointment by deceitful 
means. The subject of laches is dealt 
with in Halsbury’s Laws of England, 
grd Edition, Volume 14, page 

41 onwards. At page 643 it is observed 
that when the equitable remedy is in 
respect of fraud, there is no laches so Jong 
as the party defrauded remains, without 
any fault of his own, in ignorance of the 
fraud. It will be seen that in this case 
the fraud played by the appellant came 
to light only in 1969 and immediately 
the departmental authorities took action. 
The subject of estoppel is dealt with in 
Halsbury’s Laws of England, 3rd Edition, 
Volume 15 from page 168 onwards. In 
paiticular, equitable estoppel is dealt with 
at page 223. The principleis that an 
innocent paity should have altered his 
position on the faith of the representation 
or conduct amounting to representation 
by the other patry. Here, it cannot be 
said that the department was aware of 
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the fraud committed earlier than in 1969 
and induced any belief in the appellant 
that no action would be taken against 
him on that ground. 


26. Mrs. Leela Seetheram cited the 
decision in Umashankar Misra v. Board of 
High School and Intermediate Educatton, 
Uttar Pradesh and others1, That was a 
case where a college student was declared 
to have come out successful in the Matri- 
culation examination and subsequently 
he was allcwed tc appear for the Inter- 
mediate Exemination which he passec, 
and then he studied the B.A. course also. 
It was held that the University authorities 
were estopped from contending that he 
had actually not passed the Matricula- 
tion examination. The impottant point 
to note is that the allegation made by 
the University that the student had been 
guilty of fraudulent misrepresentation was 
not supported by any evidence. That 
is what distinguishes that case from the 


present one. 


27. Finally it is urged by Mrs. Leela 
Seetharam that considering the fact that 
the appellant had been in service for 21 
years and it is not stated that his service 
was othe: wise unsatisfactory, the order, 
of removal works great hardship. It is, 
however, settled law that the department- 
al authorities are the sole judges of what 
the proper punishment is. For instance, 
State of Onssa v. Bidya Bushan Mohapira? y 
and D.K. Krishnan v. State of Madras*, may 
be noted. At the same time, we must 
observe that we felt considerably distressed 
thac the appellant should have been 
removed from service though he has put 
in 21 years of service and his service is not 
otherwise stated to have been wnsatis- 
factory. There may be other cases of 
persons who have given false age and 
have been continuing in service because 
their misrepresentation has nct been 
detected. Anyway, it is harsh on the 
appellant. He has 2 family to support 
and he would be thrown on the streets 
by the order of removal. It seems to us 
that once this Court has by this judgment 
vindicated the stand of the department 


I 


1. A.LR. 1974 All. 290. 

2. (1963) 1 S.C.R. (Supp.) 648: A.LR. 1963 
8.C. 779. 
3. (1972) 1 M.LJ.1 :84 L.w.761. 


11] = VENKATAMUNIAPPA CHETTIAR 0. LAKSHMINARASIMHAN (Veeraswami, C. 3) 


that they have got power to remove the 
appellant from service on account of his 
having secured the job by false mis- 
representation about his age, that would 
suffice to serve as a precedent on the 

uestioa of law; and we recommend 
that on humanitarian grounds and cen- 
siderations of justice and mercy, the 
-department may take him back, if need 
‘be, with some reduction in rank or in 
-erooluments. 


28. With this recommendation, the 
appeal is dimissed, but without costs. 


S.J. Appeal dismissed. 


r Ó 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PRESENT:—K, Veeraswami, 
S. Natarajan, F. 


Venkatamuniappa Chettiar 
.. Appellant* 


CF. and 


Dv 


M.G. R. Lakshminerasimhan and 
‘others Respondents. 


Transfer of Property Act (IV of 1882), 
section 59-A —Morigages —Suit to enforce his 
morigage by Sth mortgagee —4th defendant 
who had redeemed the first 4 morigages claim- 
ing priority—Suit dismissed in Second Appeal 
—Wheiher correct. 


The plaintiff filed the suit to enforce the 
5th mortgage in his favour. The 4th 
defendant claimed priority on the ground 
that he had redeemed the first four mort- 
gages. The first two Gourts decreed the 
suit and declined to allow the claim of 
priority by the 4th defendant. On 
Second Appeal, the suit was dismissed. 
The plaintif filed a Letters Patent 
Appeal. 


Held, the 5th mortgagee who is the 
Plaintiff-appellant is entitled to a mort- 
gage decree, but only subject to the first 
four mortgages in respect of which the 
4th defendant would be entitled to the 
right of subrogation and priority over the 
appellant. [Para. 4.] 
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Case referred to:— 


Umed Singh v. Baburam, A.I.R. 1924 All. 
1035; Narayan v. Parameshoarappa, A.I.R. 
1942 Bom. 98; Jhum Lal v. Sham Narayan, 
A.I.R. 1933 Pat. 33; Gokuldas v. Puran- 
mal, I.L.R. (1884) 10 Cal. 1035; Guru- 
swamiah v. Ramakrishna, (1964) 2 M.L.J. 
448: 78 L.W. 23: A.I.R. 1965 Mad. 142; 
Piarey Lal v. Dina Nath, A.L.R. 1939 All. 
190. 


Petition under clause 15 of the Letters 
Patent against the decree of the Hon’ble 
Mr. Justice Venkatadri dated 27th August 
1:65 and made in S.A. No. 839 of 1963 
preferred against the decree of the Court 
of the Subordinate Judge, Tiruchirappalli 
in À. S. No. 132 of 1962 (O. S. No. 9o of 
1961, District Munsif Court, Karur.) 


A, Sundaram Ayyar 
for Appellant. 


N. Srivatsamant and A.V. Lakshminara- 
stmhan, for Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, C#—This appeal under 
Letters Patent from a judgment of 
Venkatadri, J., raises an interesting ques- 
tion of law, to wit, whether a transferee 
from a decree-holder-purchaser in execu- 
tion ofa money decree in his favour of 
the equity of redemption of a mortgagor 
is entitled to be subrogated under section 
92 of the Transfer of Property Act. The 
properties in question were subject to 
five mortgages executed one after the 
other. The suit out of which the appeal 
before us by the plaintiff arises, was to 
enforce the 5th mortgage in his favour. 
The 4th defendant, who was a transferee 
from the Court- auction - purchaser 
of the equity of redemption in 
execution of the money decree, 
claimed priority on the ground that he 
had redeemed the first four mortgages. 
The first two Courts agreed in decreeing 
the suit and declined to allow the claim 
of priority by the 4th defendant. Ven- 
katadti, J., in the Second Appeal was of 
the view that the 4th deferdant could 
not be regarded as a mortgagor within 
the meaning of section 59-A, but as a 
person, who had an interest in the pro- 
perties, was entitled to redeem the earlier 
mortgages and as such he coul claimd 


and P.S. Srisailam, 
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subrogation in respect of them under 
section 92. In taking that view, he follow- 
ed Umed Singh v. Baburam', Narayan v. 
Parameshvarappa?, and Jhum Lal v. Sham 
Narayan®. He also made a reference to 
Gokuldas v. Puranmal+, which was, however 
a case decided prior to the introduction of 
section 59-A and amendment of sections 
gi and 92in 1929. The learned Judge 
reversed the decrees of the first two Courts 
and granted a decree dismissing the 
appellant’s suit. 


2. On behalf of the appellant reliance 
was placed on Guruswamiah v. Rama- 
krishna’. It seems to us that the present 
question did not arise there in the precise 
form, though of course the view in Piarey 
Lal v. Dina WNath®, was followed. We 
find that there is a direct conflict of view 
between Piarey Lal v. Dina Nath? and 
Umed Singh v. Babu Ram’, both being 
decisions of Division Benches and the 
latter decision taking the view that a 
person like the 4th defendant here would 
be entitled to subrogation. Ona careful 
consideration of sections 59-A, 91 and 92, 
we are inclined to share the view in 
Umed Singh v. Babu Ram? and Narayan v, 
Parameshoarappa®. Section 59-A, being an 
interpretation section, it naturally governs 
the scope of the term “mortgagor’’ as 
applied to the provisions in Chapter IV 
of the Transfer of Property Act. That 
section says that unless otherwise expressly 
provided references in the chapter to 
mortgagors and mortgagees shall be 
deemed to include references to persons 
deriving title from them respectively. A 
purchaser of equity of redemption from a 
mortgagor either by private treaty or in 
execution of a money decree obtained 
against the mortgagor, will definitely 
by a person deriving title from the mort- 
gagor. Therefore, the purchaser can 
also be considered as a mortgagor within 
the meaning of section 59-A. But the 
section opens with the words “unless 





1. A.LR. 1934 All. 1035. 
9. A.LR. 1942 Bom. 98. 

. ALR. 1933 Pat. 33. 

| LL.R. (1884) 10 Gal. 1035. 

| (1964) 2 M.L.J.448 :78 L.W. 23: LLR 
(1964)Mad. 1735: A-I-R.1965 Mad. 142. 

6. A.LR. 1939 All. 190. 

7. ALR. 1934 All. 1035. 
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otherwise expressly provided’, of whick 
section 68 (1) (a) may be an instance. 
The point is whether iler is a provision 
otherwise made in sections 9l and 92 
read together. Section 91 relates to 
redemption and the category of persons 
entitled to redeem a mortgage. A mort- 
gagor is one of them. In addition 
under clause (a) of section 91, any person. 
who has any interest in or charge upon. 
the property mortgaged or in or upon 
the right to redeem the same, will be 
entitled to redeem. Within this category, 
may falla person who was a purchaser of 
equity of redemption from the mortgagor. 
But when the section makes a distinction 
between a mortgagor and a person of the 
type who may fall within the ambit of 
clause (a) ofthat section, we have neces- 
sarily to read the expression “mortgagor”? 
as any person besides the mortgagor in a 
restricted manner. In other words, any 
person who may fall within the ambit of 
clause (a) is not entitled by section ol 
to be included within the expression 
“mortgagor”. Interpreting that way, 4 
mortgagor for purposes of section 9l 
would include a person who has derived. 
title from the mortgagor to the equity 
of redemption by inheritance or by 4 
will or in any manner otherwise than the 
means by wbich any person came to have 
an interest in the property mortgaged 
under clause (a) of section g1. Hither 
on the grourd that section g1 isa provision 
which provides otherwise as contem- 
plated by section 59-A or on an intet- 
pretation of section 91 itself, we are inclin- 
ed to think that a purchaser of the 
equity of redemption from the mort- 
gagor either in invitum or by private 
treaty will be a person who has an interest 
in the property mortgaged within the 
meaning of clause (a), so that he will 
not bea mortgagor within the meaning 
of the first part of section gl. If that 
be so, sucha person is not excluded from 
the right to subrogate under section 92. 
We are of opinion, therefore, that Venka- 
tadri, J., was right in the view he took. 


3. As we said earlier, Umed Singh v. 
Babu Ram}, a decision of Sulaiman, G J., 
is directly in point. They held that a 





1. ALR. 1934 All. 1035. 
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purchaser of equity of redemption from 
the original mortgagor was entitled to 
the benefit of subrogation under section 
92, if he redeemed a prior mortgage. 
Unfortunately, the earlier decision in 
Umed Singh v. Babu Ram}, which was 
binding was not referred to in Piarey 
Lal v. Dine Nath*. Narayan v. Paramesh- 
varappa®, also decided by a Division 
Bench followed Umed Singhv. Babu Ram}. 
We are, with respect, in agreement with 
the reasoning in Umed Singh v. Babu 
Ram! and Narayan v. Parameshoarappa® 
and it is unnecessary to reiterate the 
same. It follows that on that view, the 
4th defendantisentitled to be subrogated 
to the rights of the first four mortgagees. 


4- Venkatadri, J., had dismissed the 
suit, as we see from his decree. But he 
was not right in doing so. The 5th 
mortgagee who is the plaintiff-appellant, 
was entitled to a mortgage decree, but 
only subject to the first four mortgages in 
[respect of which the 4th defendant 
would be entitled to the right of subro- 
gation and priority over the appellant. 
Subject to this priority declared, we 
modify the decree of Venkatadri, j. 
and granta decree ta the appellanton the 
basis of the 5th mortgage. In the cir- 
cumstances, we make no order as to costs. 


S.J. Appeal partly, 
allowed. 


I ST, 
1. ALR. 1934 All. 1035. 
2. ALR. 1939 All. 190. 
3. ADR. 1942 Bom. 98. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


PrEsENT:—K. Veeraswami, C7. and S. 
Natarajan, J. 
Swarnathachi Appellani* 


D. 


The Special Tahsildar, Land Acquisi- 
tion, K. Atmanathalyer .. Respondent. 


Land Acquisition Act (1 of 1894), section 
6 (1)—Acquisition of land—Declaration 
under section 6—Acquisition made by collecting 
Jull contribution from the party benefited— 
Declaration whether valid—Proviso manda- 
tory—Madras Irrigation Works (Construc- 
i of Fisld Bothies) Act, 1959, cannot change 


The requirement under the proviso to sub- 
section 1 of section 6 of the Land Acqui- 
sition Act is mandatory. Unless a part 
of the cost of acquisition comes out of 
public revenues or some fund controlled 
or managed by a local authority no decla- 
ration under section 6 (1) can possibly 
be made. This is quite clear from the 
proviso. The Madras Irrigation Works 
(Construction of Field Bothies) Act, 1959, 
has nothing to do with this requirement. 

[Para. 2.] 
Case referred to:— 


Somawantt v. State af Punjab, (1963) 2 
S.C.J. 35: (1963) 2 M.LJ. (S.C.) 18: 
(1963) 2 An.W.R. (S.C.) 18: (1963) 2 
S.G.R. 774 :AIR. 1963 S.G. 151. 


Petition under Clause 15 of the Letters 
Patent against the order of the Hon’ble 
Mr. Justice Ramaprasada Rao, dated25th 
July, 1973 and made in the exercise of the 
Special Original Jurisdiction of the High 
Court in Writ Petition No. 2672 of 
1972 presented under Article 226 of 
the Constituticn of India to issue a writ 
of certiorari calling for the records before 
the 2nd Respondent therein ending with 
declaration issued under section 6 of 
the Land Acquisition Act bearing G.O. 
R. No. 2607 P.W. (Irrigation) dated 15th 
September, 1972 published in Fort St 


. George Gazette of Supplement Part II 


S.I. in page 19, dated 27th September, 
1972 and quash the said order and made 
therein. 
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Habibullah Badsha and A. S. Chandra- 
sekaran, for Appellant. 


Government Pleader on behalfof Res- 
pondents 1 and 2 and of V. Kunchitapa- 
tham, for grd Respondent. 


The Judgment of the Court was delivered 
by 


Veeraswami, GF.—A small piece of land in 
Yadayamudayan village, in Pattukkottai 
Talvk, was acquired by the Government 
for purposes contemplated by the Madras 
Irrigation Works (Construction of Field 
Bothies) Act, 1959. The declaration under 
section 6 of the Land Acqvisition Act 
was made after completing the enquiry 
under section 5-A of the said Act. But 
it turns out that the acquisition was made 
on the full contribution basis and the 
entire money for the acquisition was 
collected from the party who stood to 
be benefited by the acquisition for pur- 
poses of inigation. The petition under 
Article 226 of the Constitution, from 
which the appeal arises, was to quash 
the land acquisition proceedings on the 
ground that the proviso to sub-section (1) 
ofsection 6 of the Land Acquisition Act 
had not been complied with; that is to say 
that no contribution was made from 
public funds. But the petition was dis- 
missed on the ground that full recovery 
by the Collector was authorised by the 
Madras Irrigation Works (Construction 
of Field Bothies) Act, 1959. Hence this 
appeal. 


2. Weare of the view that the require- 
ment under the proviso to sub-section (1) 
of sectior 6 of the Land Acquisition Act 
ismandatory. Unless a part of the cost 
of the acquisition comes out of public re- 
venues or some fund controlled or 
managed by a local authouity no declara- 
tion under section 6 (1) can possibly be 
made, This is quite clear from the pro- 
viso. We donot think that the Madras 
Posto Works (Construction of Field 





thies) Act, 1959 has anything to do with 
this requirement, Thatis an independent 
enactment not related to the acquisition 
but to the provision for the construction 
or digging of field botbies by the 
Government and by owners of lands 
entitled to irrigation ynder certain irri- 
gation works in the State of Madras. 
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Merely because it enables the recovery of 
the entire amount, it does not follow that 
it ipso jure does away with the require- 
ment under the proviso to sub-section (1) 
of section 6 of the Land Acquisition Act. 
Since no contribution of any part of the 
cost was made from the public revenues, 
the declaration was clearly invalid and 
has to be quashed. 


3. Mr. Habibullah Badsha contends that 
as a result of the non-compliance with the 
proviso aforesaid, the entire acquisition 
proceedings are liable to be quashed 
and, in support of his contention, he relies 
on Somawanti v. State of Punjabt. We 
are unable to accept his contention. In 
that case the Supreme Court was con- 
cerned with the colourable exercise of 
power. That question would arise only 
where the purpose for which the acquisi- 
tion was made was not a public purpose 
but nevertheless the Goverrment sought 
to acquire the land in the cclourable 
exercise of _power of eminent domain. 
That is not the case here. The purpose 
for which the acquisition was made was a 
public purpose ; on that there can be no 
question. If there was a colourable ex- 
ercise of power, learned counsel would be 
right in contending that the entire land 
acquisition proceedings should be 
quashed. In the instant case, as public 
purpose is present, that will save the 
notification under section 4 (1) and also 
the enquiry and report under section 5-A 
of the Land Acquisition Act, All that 
goes is the declaration under section 6 
(1) of the Act. To that extent the appeal 
is allowed. No costs. > 


SJ. 





Appeal allowed 





J. (1963) 2 S.C.J. 35 : (1963) 2 M.L.J. (S.C.) 
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1) 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—K. Veeraswams, 
S. Natarajan, F. 


The English Electric Co. of fndia Lid. 
Petitioner* 


and 


CF. 


v. 


The Superintendent, Central Excise, 
Guindy, Mixed Range, Madras and 
others Respondents. 


Central Excise and Salt Act (I of 1944), 
First Schedule, Entry 23-B, Constitution of 
India (1950), Article 226 —Scope of entry— 
Mixed question of law and fact within 
High Courts power to deal with—High 
Rupturing Capacity Cartridge Fuselinks— 
Whether attracts excise duty under Entry 23-B. 


The scope of an Entry inthe First Sche- 
dule to the Central Excise and Salt Act, 
1944 is always a question of law, and 
whether it applies to a given article is also 
a mixed question of law and fact, and 
such a question is therefore, within the 
power of the High Court under Article 226 
of the Constitution to deal with. 

[Para. 2.] 


The whole thing, namely, the 
High Rupturing Capacity Cartridge 
Fuselink, igs a manufactured article 
and one of its components is por- 
celain. But merely because that com- 
ponent forms part of the finished article 
cannot by itselimake itcome within Entry 
23-B (of the First Schedule to Central 
Excise and Salt Act), for it must be a 
porcelainware as such. Hardly High 
Rupturing Capacity Cartridge Fuselink 
can be described as a porcelainware as 
we commonly understand the phase. 
The High Rupturing a saa 
Cartridge Fuselink in this case wi 
not be liable to excise duty under entry 
23-B. [Paras. 4 and 5.] 


Cases referred to :— 

Girdharial v. Union of India, (1965) 1 
S.C.J. 225: (1964) 75.C.R. 62: AIR. 
1964 S.C. 1519; Union of India v. Delhi 
Cloth and General Mills, A.I.R. 1963 S.C. 


791. 
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Petition under Article 226 of the Consti- 
tution for the issue of a writ of certiorari. 
calling for records and qvashing the 
order in O.C. No. 6325 of 1973 of the 
respondent etc. 


Uthama Reddi, for Petitioner. 


R. Thiagarajan, for the Senior Standing 
Counsel, for Central Government for 
Respondents. 

The Order of the Court was made by 


Veeraswami, C #.—This petition raises 
an interesting question as to the scope 
of Entry 23-B in the first Schedule to. 
the Central Excise and Salt Act, 1944. 
The petitioner, the English Electric Co. 
of India Ltd., engages itselfin marufac- 
turing equipment useful in the 
distribution of electricity at its works at 
Pallavaram riear Madras. One of the 
items of manufacture is High Rupturing 
Capacity Cartridge Fuselink.. The 
question is whether this will attract ex- 
cise duty under the Entry. For the 
year 1968, the Revenue after consult- 
ing the Chemical Examiner, concluded’ 
that the particular High Rupturing Capa- 
city Cartridge Fuselinks would not fall 
within the scope of Entry 23-B. But, on. 
7th November, 1973 the Superintendent 
of Central Excise, Guindy Mixed Range, 
notified the petitioner that in view of the 
revised opinion expressed by the Chemi— 
cal Examiner, the article would attract 
excise duty. A part of the Chemica] Exa- 
miner’s report was cited in that communi- 
cation. lt said that the sample was 
in the form of the white hollow cylin- 
drical piece having rovgh surface, that 
when written on by ink. the ink mark- 
ings could not be easily rubbed off show- 
ing the sample was not glazed, that on 
breaking the sample, the broken sur- 
face was found to be rough and no pores 
were visible to the eye, that water absor- 
ption was found to be 0.37% and that it 
was composed of compounds of alumi- 
nium, calcium, magnesium, iron and. 
silicon. The report, therefore, conclud-- 
ed by saying that the article covld be 
considered as porcelainware. This con-- 
clusion is resisted by the petitioner. 

2. For the Revenue our attention was 
invited to GirdHorlal v. Union of India’, 


- 1. (1965) 1 S.C.J. 225 : (1964) 7 S.G.R. 62: 
A.LR. 1964 S.C. 1519. 


480 


in support of the contention that, since 
this Court under Article 226 of the Cons- 
titution of India, was not sitting in appeal 
over the decision of the Excise authorities 
the correctness of the conclusion reached 
by such authorities on the appreciation 
of the item in the Central Excise and 
Salt Act, 1944, was not a matter which 
would fall within the writ jurisdiction of 
this Court. We are unable to 
accept the contention. The Svrpreme 
Court there was dealing with a different 
situation ip relation to the facts of that 
case, and we do not think that it applies 
to the case before us. The scope of 
an Entry in the First Schedule to the Cer- 
tral Excise and Salt Act, 1944 is always 
a question of law, and whether it applies 
to a piven article is also a mixed ques- 
tion of law and fact, and sucha questian 
is therefore, within the power of the High 
Court under Article 226 of the Consti- 
: lation to deal with. 


'3. Tbe petitioner contends that the 
article before us is not porcelain, which 
according to him, normally contains 
50% China Clay, 25% Quartz and 25% 
Feldspat. Because the article in question 
does not conform to that composition, 
but contains 28% of Steatite and 20% 
of Zircon Silicate and also absorption 
capacity of 0.37% it need not neces- 
sarily be regarded as porcelain. The 
Entry reads : 

*©93-B Chinaware and Porcelainware 
—All sorts —(1) Tableware, (2) Sani- 
taryware (3) Glazed tiles (4) Not other- 
wise specified”? 


= a 


1 








‘The Explanation to the Entry says that 
‘Chinaware’ inoludes all glazed clayware, 
but does not inclrde terracotta. 
‘we are not concerned with this in this 
case. ‘ Porcelain’ is defined in several 
publications. Indian Standard Glossary 
of Terms relating to Ceramic ware defines 
porcelain as a glazed or unglazed ceramic 
white ware having not more than 0.3% 
water absorption. The Shorter Oxford 
English Dictionary gives the meaning 
of the word ‘ procelain as a fine kind of 
earthernware, having a translucent body 
and a transparent glaze, or anything 
made of this. The publications are all 
agreed that porcelain normally contains 
China clay, Quartz and Feldspar. But 
they show that the proportion which the 
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petitioner mentioned is not always a 
crucial test ; nor even the thermal expan- 
sion Capacity or the capacity of absorption 
which according to the books, seems to 
vary between 0.5% and 0.3%. Merely 
because Zircon Silicate to the extent 
of 20% and Steatite to the extent 
of 28% form omponents of what 
is normally called porcelain the produce 
does not cease to be porcelain. 
For instance ‘Ceramics in the Modern 
World by Maurice Chandler states that 
in steatite ceramics, a high proportion 
of steatite (a natural crystalline form of 
magnesiumsilicate, or talc) is mixed with 
far smaller proportions of clay and some 
flux or fluxes other than the usual ceramic 
flux, fieldspar. It is also pointed out that 
feldspar is excluded, because it contains 
the oxides of sodium and potassium, 
the alkalis that are responsible for the 
rather high dielectric loss or ordinary 
porcelain. The flux that normally re- 
places it is barium carbonate, though 
magnesium corbonate is sometimes used 


instead. We also find it stated in 
this book that another of the two im- 
portant low-loss ceramics, developed 


since World War II, is zircon pa 
a kind of porcelain, in which quartz 
is replaced by zirconium silicate and feld- 
spar by alkali-free fluxes. In the In- 
troduction to Technical Ceramics, Waye 
points out that talc another source of 

°. and commonly used in other 
branches of the industry is an important 
constituent of cordicrite and steatite 
ceramics, Steatite is properly the massive 
form of talc but the term has come to be 
used also for ceramics made mainly 
from talc. Talc was formed by the 
hydration of magnesium-bearing rocks 
under pressure and occurs in various 
parts of the world; the main sources for 
use in England are Egypt and India. 
Reference is also made in this book to 
Zirconium compounds which occur 
in alluvial sands in Ceylon, Madagascar 
and Australia. This form of porcelain 
is used in electroceramics and it is the 
major constituent of zircon porcelain. 
Under the topic ‘ Ceramic Compositions’ 
it appears as seen from this book there 
are two types ofsteatite ceramics normal 
and low-loss ; the former is fluxed with 
feldspur and the latter with alkaline 
earths which give higher Te values. 


~ 


it) 


Small amounts of other materials may be 
added «4g. Mg. C.03; and also Zr Ô 2 
and alkaline earth Zironium silicates 
are claimed to improve thermal 
shock resistance although this is not often 
required. The clay assists in plastic 
shaping and also in fluxing. The con- 
tent may be increased and decreased ac- 
cording to whether plastic shaping or dry 
pressing is to be used. So far as translu- 
cency as a property of porcelain is con- 
cerned it does not seem that it is an 
essential requisite of an article to be 
porcelain. We have examined some of 
the other definitions of the term. In 
1970 Annual Book of A. S. T. M. Stand- 
ards porcelain is said to be a glazed or 
unglazed vitreous ceramic whiteware 
used for technical purposes. It is 
also said that the term designates such 
productsas electrical, chemical, mechani- 
cal, structural and thermal wares 
when they are vitreous. Waye in-his In- 
troduction to Technical Ceramics points 
out that the properties required in electri- 
cal porcelain are somewhat different 
from those for domesticware—translu- 
cency and whiteness are less important ; 
mechanical and electrical properties are 
more important. In 1970 Annual Book 
of A. S. T. M. Standards - we find that 
the extent of absorption may also vary and 
need not necessarily be fixed but within 
certain maximums. The term ‘vitreous’ 
generally signifies less than 0.5 per cent. 
absorption except for floor and wall- 
tile and low-voltage electrical porce- 
lain which are considered vitreous upto 
3.0 percent, water absorption. ‘Vitrifica- 


tion’ itself signifies progressive reduction. 


in porosity of a ceramic composition as a 
result of heat treatment, or the process 
involved. So then, the net result of 
these publications is that while porcelain 
may have as its components kaolin- 
Chinaclay, feldspar, which contains si- 
licon and calcium and quartz, which is 
mainly silicon, the variation in the pro- 
portions of each of these main elements, 
subject to limitations will not alter the 
character of the product as porcelain. 
The proportion may vary depending on 
the different objectives for which the pro- 
duct may be used. We are, thevetore: 
inclined to think that the variations in 
the proportion or the quality of porcelain 


uLj—6l 
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in the matter of thermal expansion and 
pressure of translucency or composition 
will not alter the character cf the article 
as porcelain. But this result will not con- 
clude against the petitioner. 


4. The further contention is that since, 
Entry 23-B speaks of chinaware and por- 
celainware, all sorts, the article in question 
cannot be regarded as a forcelainware. 
‘Ware’ according to the Shorter Oxford 
English Dictionary means aiticles of 
merchardise or manufacture ; the things 
which a merchant, tradesman or ped- 
lar has ta sell ; goods, commodities. Mr. 
Uthama Reddi for the petitioner draws 
our attention to Union of Indiav. Deihi Cloth 
and General . Mills! and contends that 
porcelain which is a component only of 
High Rupturing Capacity Fuselinks can- 
not be regarded as goods within the mean- 
ing of ‘excisable goods’ under the Act, Sec- 
tion 3 is the.charging section, which says 
that there shall be levied and collected 
in such manner as may be prescribed 
duties of excise on all excisable goods 
other than salt which are produced or 
manvfactured in India and a duty. on 
salt manufactured in, cr imported by 
land into, any partof Indja as, and at the 
rates, set forth in the First Schedule. 
‘Excisable goods’, 2s defined in:sectior 
2 (d), means goods specified in the First 
Schedule as being subject to a duty of 
excise and includes salt.. In Union of 
India v. Delhi Cloih and General Mills? 
it was held that goods for purposes of 
Central Excise and Salt Act, having re- 
gard to the definition of ‘excisable goods’ 
and the charging section would refer 
to an article which could ordinarily 
come to the market to be brought and 
sold. The petitioner says that the 
porcelain component of the High 
Repturing Capacity Fuselinks is not 
by itself marketable as it is designed 
only to serve as a component of such 
fuselinks. Butin the same decision, the 
Supreme Court pointed out that the 
fact that the substance produced by the 
manufacturer at an intermediate stage 
was not put in the market would not make 
any difference to the chargeability of the 
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substance to excise auty if it is covered 
by an item ir Schedule,I of the Act. 
The question, therefore, would be whe- 
ther High .Repturirg Capacity Fuse- 
links would fall within the ambit of 
Entry 23-B in the first Schedule to the Act. 
No doubt, the heading of the Entry 
covered porcelainware of all sorts. If 
we stop there, there is no difficulty in 
stating that any kind of procelainware 
will fall within the Entry. But then, 
when one looks into the itemisation of 
articles in the Entry, doubt arises whe- 
ther an article like High Repturing Ca- 
pacity Fuselinks will be within the ambit 
of the Entry. The enumeration of the 
articles consists -of tableware, sanitary- 
ware, and glazed tiles. Fuselink of the 
type we have here has no possible analogy 
at all to any of the things mentioned there. 
It is no doubt true: that the fourth item 
of Entry 23-B is ‘not otherwise specified’ 
and this ‘ phraselogy ‘read with : all 
sorts’ may perhaps justify a contention 
that porcelain of:all sorts, although not 
‘tableware, sanitaryware and glazed 
tiles’-will fall within the scope of Entry 
23-B. ‘But the pointed ‘argument of Mr. 
Uthama Reddi, before us is ‘that High 
Repturmg Capacity Fuselink as such is 
not and cannot bedescribed as porcelain 
ware. We have already noted the 
meaning of the word ‘ware’ and this word 
‘ware’ occurs as partiof tableware, sani- 
tary ware and glazed tiles. To our 
Minds, it is difficult to regard High Rep- 
turing Capacity Fuselink as porcelain- 
ware merely becavse one of its com- 
ponents is made of porcelain. The 
whole. thing, namely, High Repturing 
Capacity Fuselink, is a manufactured 
article and one‘ of its components is por- 
celain. But merely because that com- 
ponent forms part of the finished article, 
we cannot take it that that by itself 
will come within Entry 23-B, for, it must 

a porcelainware as such. Hardly, 
High Repturing Capacity Fuselink can 
be described as a porcelainware‘as we 
commonly understand tke phrase. That’ 
the Legislature is familiar with a fuselirk 
like the one we have before us is clear 
from the fact that in Item No. 73 (1) of 
the First Schedule to the Indian Tariff 
Act, 1934, the article is described as 
follows :— 
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“ Electrical Control Gear and Transa 
mission Gear, namely,switches—(exclud- 
ing switch boards), fuses and Current 
breaking.devices of all soris and descrip- 
tions, designed for use in circuits of 
less than ten amperes and ata pressure 
not exceeding 250 volts”? Pie 


This is an article which will fall possibly 
under that Entry 73 (1). By no stretch 
of imagination, we can say that merely 
because an article described under entry 
73 (1Y contains, as a component, a piece 
of porcelain, it becomes a porcelainware 
for purposes of that entry. No less 
can it become porcelainware for purposes 
of Entry 23-B in the first Schedule to 
the Central Excise and Salt Act, 1944. 
5. We are, therefore, of opinion that 
High Repturing Capacity Fuselink in 
this case will not be liable to excise duty} 


under Entry 23-B. The petition i 
allowed with costs. Counsel’s fee 
Rs. 250. 

SJ. Petition allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS: 


PRESENT :-—M. M. Ismat, F. ; 
N. E. Vedammal Appellant* 


D. 


8 R. Krishna moorthy Iyer 
; .. Respondent. 


Adverse possession—Suit for declaration and 
possession —Land —Trespasser selling — Suit 
by owner-——Decree passed in favour of owner- 
—Purchaser claiming title by adverse pos- 
Sesston-—Pendency of suit before the culmination 
of ttle by adverse possession—Puychaser’s 
claim whether valid. os 


R trespassed upon the property of X 
and sold it to V. X filed a suit against 
R and Ẹ for declaration, of title and pos- 
session of the property. The said suit was 
filed before V could perfect her title 
by adverse possession. The svit was 
decreed in favour of X subsequently the 
suit property was acquired by Govern- 
ment. V claimed compensation as 
against X on the ground that she had 
title by adverse possession. 





* Appeal No. 237 of 1970, 25ih Afarch, 1975, 
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Held, the period from the institution of 
the suit upto the date of the judgment 
and decree had necessarily to be ignared 
as the institution of the suit- had 
destroyed the previously existing adverse 
possession or suspended it from that date. 
V hed not acquired title to the suit pro- 
„perty by adverse possession and cannot 
claim the compensation 


[Paras. 12 and 15.] 


Cases referred to:— 
“Singaravelu Mudaliar v. Chokka Mudalia’ 


alias Chokkalinga Mudaliar 16 L.W: 
544: 43 MLJ. 7237: LLR- 46 
' Mad. 525 : ALR. 1923 Mad. 88 (2); 


Aċhiman Bibi v. Abdul Rahim Nasker, 
ALR. 1958 Cal. 437; Raina Bai alias 
Hira Bai v. The Official Assignee of Madras, 
(1915) 29 I.C. 167: (1915) P.LR. 
75; Ragho Prasad v. Pratap Narain 
Agarwal, (1969) AU-L.J. 975 ; Daga- 
daboi Fakirmahomad v. Sakharam Gavaji, 
A.I.R. 1948 Bom. 149 ; Fatima Bibi v. 
Hajee Muhammad Usman Sahib, 56 LW. 
132: LL.R. (1943) Mad. 696 : (1943) 1 
.M.L.J. 212: ATR. 1943 Mad. 425; Lala 
Nand Lal v. Sundar Lal, A.I.R.1944 All. 17. 
Appeal against the decrcee of the VIIth 
Asst. Judge, City Civil Court, Madras 
dated Ist November, 1969 and made in 
L.A.G. No. 118 of 1967. ; 


R. Deenadayalu and P. Nagasundararajan? 
for Appellant. 


V. Natesan and B. Motilal Jain, for Res- 
pondent. 

“The Court delivered the following 
Jupomenr.—The second claimant 


L.A.C. No. 118 of 1967 on the file of the 
City Civil Court, Madras is the appellant 
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belonged to him, the same having been 
purchased by his father-in-law in the 


“Court-auction held in O. S. No. 525 
-of 1936 on the file of the Court of the 


District Munsif of Poonamallee, benami 
for him and taken possession of as early as 
lo4f ; that while so, one Rajagopala 
Pillai claiming some right in the said 
property, trespassed into the same and 
started making some,alienations to various 
persons who also began to trespass into 
the property ; that thereupon- the first 
claimant and his father-in-law, filed CS. 
No. 56 of 1 951 on the file of this Court, 


‘which was later on transferred to the City 


Civil Court, Madras, and numbered as 
O.S. No. 1162 of 1955, against the 
said Rajagopala Pillai and other tres- 
passers in possession in a representative 
character ; that the said suit after contest 
was decreed in favour of the first clai; 
mant directing possession of the sai 
lands with mesne profits past and future 


` to be delivered to the first claimant and 


his father-in-law; that 11 persons filed an 
appeal in C. C. C. A. No. 51 of 1957 on 
the file of this Courtin which a condi- 
tional decree by consent was passed in 
favour of those appellants declaring their 
rights to the properties in their posses- 
sion on their paying to the first claimant 


. the value of the said properties, as taxed 


« 


in ` 


herein. The said land acquisition case - 


is a reference under sections 30 and 31 of 
the Land Acquisition Act made to the 
Court in respect of the compensation 
awarded for.certain lands acquired by 
the Government. Having regard to the 
nature of the controversy between the 
parties, itis unnecessary to refer to the 
land acquisition proceedings themselves 
in detail. 


2. The case of the first claimant, who is 
the first respondent herein, was that 
the entire block of land of 6-15 acres 


in that decree ; that subject to that con- 
dition and modification, the decree of 
the trial Court was confirmed against the 
other defendants and it had become final 
against them ; that the claim of the 
appellant that she had purchased the 
acquired properties from one Rajagopala 
Pillai was not true and the same was 
rejected in those proceedings ; that the 
first claimant filed E. P. No. 381 of 1962 
for taking possession from the appellant 
herein ; that when the bailiff went to 
deliver possession, she set up three obs- 
tructors to resist the delivery ; that the 
first claimant filed E.A. No. 800 of 1963 
for removal of obstructions which was 
ordered ; that after all these proceed- 
ings the appellant was coming for- 
ward to claim the compensation to which 


~ she was not entitled ; and that therefore 
- the first. claimant prayed that the entire 


amount of compensation might be paid to 
him, as he alone was entitled to the 
same, S dy oF 
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3. The case of the appellant was that 
she purchased the acquired property, that 
is, one ground and 1200 sq. ft. from Raja- 
gopala Pillai under Exhibit A-1, sale deed 
datd 2rd March, 1950 for a consideration 
of Rs. 1,300, that she had been in 
possession and enjoyment of the same 
since then upto the date on which the 
Government acquired the same ; that she 
allowed some persons to occupy some huts 
put up by her in the said plot at her own 
cost and she had been collecting rents 
from them ; that later on the appellant 
brought the 3rd claimant who is a close 
relation of her and permitted him to put 
up a hut ; that the third claimant was 
there as a lessee by putting up the super- 
structure ; and that the compensation 
of Rs. 500 might be paid to the thi 
claimant; that her vendor (?) appeared to 
have realised a major portion of his dues 
from several other purchasers from his 
mortgage. The appellant prayed for 
marshalling the security and also stated 
that the first claimant can claim only 2 
proportionate part according to the res- 
pective extents of plots held by the various 
purchasers. She also contended that she 
did not admit the ownership of the first 
claimant. 


4. The third claimant contended that he 
was looking after the acquired property of 
the appellant and that with her per- 
mission he put up the structure at a cost 
of Rs. 1,000. He prayed that a sum of Rsa 
1,200 for the superstructure and a sum 
of Rs. 500 for the well dug by him might 
be paid to him. 
5. Under these circumstances, the ques- 
tion for consideration before the learned 
trial Judge was whether the first clai- 
mant was entitled to.'the entire com- 
pensation amount for the lands acquired 
_ or whether it was the second claimant- 
appellant who was entitled to the com- 
pensation in the present case. 


6. The learned VIIIth Assistant Judge, 
City Civil Court, Madras, by his judg- 
ment and decree dated [st November, 
1969 held that it was the first claimant 
who was entitled to the entire compensa- 
tion for the lands acquired and decreed 
accordingly. It is against this judgment 
and decree that the present appeal has 
Reen filed by the second claimant. 
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Exhibit A-2 dated 26th July, 1956 ~ 
is a certified copy of the judgment in 
O.S.No.1162 of 1955 on the file of the 
City Civil Court, Madras. Exhibit 3 
dated 26th july, 1956 is a certified copy 
of the decree therein and Exhibit A-4 
dated 23rd September, 1960 is a certified 
copy of the decree in C.C.C.A.No. 51 of 
1967 on the file of this Court. Exhibit 
A-2 clearly shows that the appellant 
herein was the 26th defendant in that 
suit, O.S.No.1162 of 1955. Exhibit A4 
-shows that except to the extent of com- 
promise arrived at between the appellants 
and the respondents therein the appeal 
was dismissed as against the other res- 
pondents, and the consequence is that the 
decree for declaration Of title and recovery 
of possession passed in O.S.No. 1162 of 
1955 was confirmed as far as the present 
appellant is concerned. Rajagopala 
Pillai, the alleged vendor of the appellant, 
was the first defendant in O.S.No.1162 
of 1955. Since the judgment in that 
case negatived the title of Rajagopala 
Pillai, the learned counsel for the appellant 
proceeded on the basis that the appellant 
herein perfected title to the suit property 
by adverse possession. Therefore, the 
question for consideration is, whether 
the appellant has established that case. 


8. The learned trial Judge was not sure 
whether the appellant was in possession 
t of the property at all. He held that even 
assuming that she was in possession, the 
suit O.S.No.1162 of 1955 and the decree 
passed therein, to which she was a 
party interrupted holding (?) the pro- 
perty by adverse possession. Even 
according to the appellant, she came 
into possession of the suit property 
under Exhibit B-1 dated 2nd March, 
1950 and therefore her possession must 
have commenced only thereafter. As 
I have pointed out already, the decree 
in O.S.No.1162 of 1955 is dated 26th 
July, 1956. Consequently, neither at 
the time of the passing of the decree 
therein, the appellant had perfected her 
title by adverse possession. The argu- 
ment of the learned counsel for the 
appellant is that notwithstanding the 
decree passed in O.S.No. 1162 of 1955 | 
and the order directing the removal of 
obstruction in E.A.No.800 of 1963, as 
evidenced by Exhibit A-g dated 18th 


y 


February, 1963 the appellant continued 
to be in possession of the property till the 
same was taken possession of by the 
Government in 1966 and that therefore 
she had acquired title to the property by 
adverse possession. This case was, 
rejected by the trial Ccurt and I am of 
the opinion that it was rightly rejected. 
9. The learned counsel for the appellant 
placed great reliance on a decision of this 
Court in Singaravelu Mudaliar v Chokka 
Mudaliar alias Chokkalinga Mudatiar). That 
was a case where the defendant who was 
in possession of the -property continued 
to be in possession of the property even 
after the suit for declaration of title was 
decreed and was not dispossessed and 
therefore this Court took the view that 
the defendant had acquired title by, 
adverse possession. The learned counsel 
for the appellant relied upon some obser- 
vations contained in that judgment and 
contended that there was no difference 
between a suit for a mere declaration and 
a suit for declaration and recovery of 
Possession and that even if a suit 
for declaration nd recovery of 
Possession was decreed, the defendant 
would acquire title by adverse possession 
if he was not dispossessed within 12 years, 
pursuant to the decree passed therein. 
I am unable to accept this argument. 
The learned counsel for the appellant 
concedes that the decision of this Court 
referred to above did not deal with a 
case where a suit for declaration of title 
and recovery of possession was instituted 
and decreed and dealt with a case which 
involved merely a suit for declaration of 
title. However a Bench of the Calcutta 
High Court has considered this decision 
and observed in Achiman Bibi v. Abdul 
Rahim Nasker and others, as follows : 


“We hold that there is considerable 
difference between a suit for mere 
declaration and a suit for declaration 
coupled with a prayer for possession. 
It is true that by a decree for declara- 
tion without more the position of a 
person in wrongful occupation will 
not be disturbed even if the decree 
be passed in his presence. If such 





1. 16 L.W. 544 : 43 M.LJ. 737 : LL.R. 46 
Mad. 525 : A.ILR. 1923 Mad. 88 (2). 
& ALR. 1958 Qa]. 437, 
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person continues in possession even 
after the declaratory decree, he may, 
nevertheless, acquire prescriptive title. 
The consequences are different, if the 
suit for declaration is coupled with a 
claim for possession, as was done in 
the present case, and such suit is de- 
creed,’? . 


The view of the learned Judge was that if 
a suit for declaration coupled with a 
claim for possession is filed and such suit 
is decreed in the presence of the person in 
wrongful occupation, the decree arrests 
the running of time against the true 
owner and that ifthe person in wrongful 
Possession continues in possession even 
after the decree, the wrongful possession 
does not ripen into prescriptive title by 
efflux of time. The learned Judges 
referred to the decision of this Court 
mentioned by me above and distinguished 
the same on the ground that that case 
involved only a suit for declaration and. 
not a suit for declaration coupled with a 
prayer for recovery of possession, 


10. A similar argument was considered 
by a Bench of the Allahabad High Court 
in Ragho Prasad v. Pratap Narain Agarwal. 
The learned Judges considered a suit for 
partition and recovery of possession of the 
plaintiff’s share therein and held: 


“The suit in the instant case was not a 
suit for declaration, it was a suit for 

` partition and possession, In a suit 
such as this, it is not possible to hold 
that if the defendant has been in adverse 
possession before the institution of the 
suit scuh adverse possession continues 
to 1un even after the institution of the 
suit so as to prescribe a good title in 
favour of the defendant, Were that so 
it could result in the frustration of the 
suit because while it was pending and 
before. it terminated in a decree the 
defendant could have acquired title by 
adverse possession. Such a result is 
wholly unwarranted in law”. 


Let us test the proposition of the learned 

counsel for the appellant from a practical 

point of view. Suppose a person is in 

wrongful possession of the property and 

after he has been in such wrongful posses- 

a a 
J, (1969) All.L.J.975, 
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:sion for three years, the real owner files 
a suit for declaration of title and recovery 
of possession, Assume that for some, 
reason or other the suit was pending for 
nearly 9 years before the Gourt and alter 
12 ycars from the commencement of the 
possession of the defendant (person in 
wiongful possess‘on) the suit was decreed, 
Can it be held that si ce the decree itself 
was passed 12 years after the adverse 
possession commenced the defendant had 
perfected title to the suit property by 
adverse possession and ‘therefore acquired 
a good title and the decree-holder cannot 
thereafter execute the decree and recover 
possession of the property? That merely 
emphasises the fact that when a suit for 
declaration of title and recovery of posses- 
sion is institvied before the adverse posses- 
sion has culminated in the acquisition of 
prescriptive title the time during which 
the suit is pending cannot be taken advan- 
tage of by the person in wrongful posses- 
sion and tacked on to the period during 
which he was in possession before the 
institution of the suit for the purpose of 
claiming prescriptive title. 


11. In fact, the above view is well sup- 
ported by authority. In Raina Bai alias 
Hira Bai and others v. The Official Assignee of 
Madras and another’, Sadasiva Aiyar, J., 
stated : 


“Now it is clear law in an ordinary 
suit if A sues on a good title for posses- 
sion of his land after 11 years of dis- 
possession, even if the defendant cou- 
tinued is possession for another 12 
years during the pendency of litigation 
and before the svit became finally 
ripe for decision, judgment ought to be 
given for possession in plaintiff’s favour 
the continuance of the defendant’s 
possession for 12 years during the pen- 
dency of the suit being wholly igaored.” 


A Bench of this Court in Fatima Bibi and 
another v. A. Hajee Muhammad Usman Sahib?, 
dealing with a suit instituted under Order 
21, rule 63, Civil Procedure Code, 
held that the institution of the suit arrests 
the running of time in favour of defendant, 





1. (1915) 29 I.C. 167 : (1915) P.LR. 75. 
2. LLR. (1943) Mad. 696 : (1943) 1 M.L.J. 
212 156 L.W.132:A,LR. 1943 Mad, 425, 
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12. A Bench of the Allahabad High 
Court in Lala Nand Lal v. Sundar. Lal 
and others, pointed out: _ 


“The effect of the institution of a suit 
within limitation is to destroy previously 
existing adverse possession with effect 
from the date of institution or at any 
rate to suspend it from that date until 
the suitis finally decided one way or 
the other. ”” 


J have already pointed out that the adverse 
possession, if any, of the appellant herein 


commenced only on or after 2nd March, 


1950, when she purported to purchase, 
the property from one Rajagopala Pillai 
under Exhibits B-1 and C.S.No. 56 of 
195} (which was later transferred to the 
City Civil Court, Madras, and numbered 
as O.S.No. 1162 of 1955) was instituted 
the very next year and the judgment in 
that suit was pronounced on 26th July, 
1966 as evidenced by Exhibit A-2. 
Consequently,’ the period from the in- 
stitution of the suit upto the date of the 
judgment and decree has necessarily 
to be ignored in the language of this Court 
in Raina Bai alias Hira Bai: and others V. 
The Official Assignee of Madras and ancther*, 
referred to above or the institution of the 
suit has destroyed the. previously existing 
adverse possession or suspended it from 
that date; in the language of the Allahabad 
High Court in Lala Nand Lal v. Sunder Lal 
and others®, referred to already, and as 
possession was taken by the Government 
pursuant to the acquisition of the land 
under the provisions of the Land Acqui- 
sition Act only in 1966, the appellant 
cannot be held to have prescribed title 
to the property by adverse possession. 


13. The learned counsel for the appel- 
lant placed great reliance on a judgment 
of the Bombay High Court in Dagedabai 
Fakirmahomad v. Sakharam Gavaji and 
athers?. The head-note of the decision 
states : 


“Whether a decree for possession in 
favour of the plaintiff does or does not 
interrupt adverse possession is purely a 
question of fact to be decided on the 





1. A.LR.1944 All. 17. : 
2. (1915).29 I.G. 167 : (1915) P.L.R. 75, 
3, ALR. 1942 Bom. 149, 
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circumstances of each case. If the 
decree, does not in fact result in the 
defendant giving up possession of the 
-i property or having possession of the 
property taken from him, it cannot be 
said that it has interrupted possession. 
nor can itin law affect the nature of the 
ssession, unless it does so in fact; 
A decree- for possession followed by 
an unsuccessful execution cannot be 
deemcd as a matter of law to have the 
effect of either interrupting possession 
‘or altering its character.” 


With regard to the facts, the head-note 
itself pcints out: 


“ The plaintiff mortgaged certain lands 
and the mortgagee obtained a decree 
which provided that the mortgagee 
should ‘have possession of the lands tor 
two years and the possession should 
thereafter go to the plaintiff. The mort- 
gagee attemptcd to execute the decree 
but could not get possession from the 
defendants who were in possession as 
heirs of the husband of the plaintiff. 
The possession was never in fact ob- 
tained by anybody. The plaintiff 
then brought a suit against the defen- 
dants claiming as an heir of her husband 
to eject the defendants, The defen- 
dants set up zdverse possession. The 
question was whether possession was 
interrupted by the mortgage decree : 


Held, that the possession of the defen- 
dant must, on the facts, be deemed to 
have been adverse throughout ard 
could not be said to have been in- 
terrupted by the mortgage decree.” 


l am of the opinion that on the facts this 
case is distinguishable. Apart from that, the 
High Court of Bombay did not consider 
the distinction between a suit for declara- 
tion of title and a suit for declaration 
coupled with a prayer for recovery of 
possession, which was subsequently de- 
creed, but instituted at the time when the 
defendant in possession had not perfected 
his title by adverse possession. In view 
of this, I am unable to hold that the said 
decision is helpful to the appellant in the 
present case. In any event on the basis 
of the decisions referred to above, if the 
time during which the suit instituted by 
the first respondent herein for declaration 
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of title and recovery of possession was 
pending is excluded, the question of the 
appellant acquiring title by adverse posses- 
sion does not arise. 


14. I also gave time ta the counsel for 
the appellant yesterday to produce any 
authority of this Court to show that this 
Court has dealt with a case. where 
a suit for declaration of title and 
recovery of possession has been decreed 
and still it was held that the 
defendant’s possession was uninterrupted 
in spite of that decree. The learned 
counsel frankly represented to me today 
that he is not able to lay his hands on 
any authority exccpting the decision in 
Singaravelu Mudaliar v. Ghokka Mudaliar 
alias Chockkalinga Mudaltar*, referred to 
already. Under these circumstances, I 
prefer to follow the decision of the Calcutta 
High Court referred to above namely 
Achiman Bibi v. Abdul Rakim Naskar and 
others, laying down the principle men- 
tioned by me above and distinguishing 
the decision of this Court in Singaravelu 
Mudaliar v. Chokka Mudaliar alias Chokka- 
linga Mudalior+, referred to above. 


15. Consequently, it must be held that 
the appellant has not acquired title to 
the suit property by adverse possession 
Since I have come to the conclusion that 
the appellant has not acquired title to the 
property by adverse possession, it is un- 
necessary to consider the question whether 
the appellant was actually in possession 
of the property at all, because even if she 
was in actual possession of the property. 
T have held that she has not acquired title 
ta the same by adverse possession. 


16. Under these circumstances, the 
appeal fails and is dismissed with costs 
of the first respondent. : 


S.J. Appeal dismissed. 





1. 16 L.W. 544:43 M.LJ. 737: ALR. 
1923 Mad. 88. 
2. ALR. 1958 Cal. 437,: 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 
Present :—K. Veeraswami GJ. and 
S. Natarajan, F. 


Pettai Co-operative Milk Supply Ltd., 
represented by its President, R. Bala- 
krishnan .. Appellant* 


v ‘ 


The Presiding Officer, Labour Court, 
Madurai and another .. Respondents. 


Industrial Disputes Act (XIV of 4947), section 
33-C (2)—Payment of Gratuity Act (XXXIX 
of 1972), section 14—Employee—Resignation 
— Application under Industrial Disputes Act to 
Presiding Officer, Labour Court for determining 
gratuity payable—Application whether made to 
proper forum—Section 14 A Gratuity Act 
whether excludes section 33-G(2) of Industrial 
Disputes Act—Scope of section 33-C (2) of 
Industrial Disputes Act. , 


The employee of an organisation resigned 
and applied to the Presiding Officer, 
Labour Court under section 33-C (2) of 
the Industrial Disputes Act, 1947. The 
employer did not dispute the entitlement 
of the employee to gratuity. But the 
employer contended that the application 
had not been filed before the proper 
Court. According to the employer, the 
Payment of Gratuity Act, 1972 excluded 
the operation of section 33-G (2) of the 
Industrial Disputes Act, 1947. 


Held, Section 33-C (2) of the Industrial 
Disputes Act, 1947 is of a general 
character and has wider application and 
is not excluded by section 14 of the 
Gratuity Act, so far as this case is 
concerned. [Para, 5.] 


Appeal under Clause 15 of the Letters 
Patent against the order of Ismail, J., 
dated 5th December, 1973, and made in 
the exercise of the Special Original Juris- 
diction of the High Court in Writ Petition 
No. 6321 of 1973 presented under Article 
296 of the Constitution of India to issue a 
writ of certiorari, calling for the records 
relating to the order of the Ist respondent 
dated 29th August, 1973 in Claim Petition 





* W.A, No. 55 of 1974. 19th March, 1975. 
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No.173 of 1973 and quash the same in 
so far as it relates te that portion of the 
order by which a sum of Rs.682-50 has 
been directed to be paid as gratuity to 
the second respondent. 


P. Chidambaram, for Appellant. 
Sanjay Mohan, for Respondents. 


The Judgment of the Court was delivered 
by ' 

Veeraswami, CF.—This appeal is from an 
order of Ismail, J. The learned Judge 
dismissed the appellant’s petition on the 
ground that the question as to whether the 
Labour Court had no jurisdiction to 
direct payment of gratuity to the second 
respondent after the enactment of the 
Payment of Gratuity Act, 1972, was not 
raised before the Labour Court. 


2. The second respondent was an em- 
ployee of the appellant. He resigned 
with effect from 2€th December, 1972. 
He claimed gratuity at a pairtirular rate 
and asked the Presiding Officer, Labour 
Court, Madurai, to compute it in terms 
of money under section 33-C(2) of the 
Industrial Disputes Act, 1947. A cryptic 
counter-statement was filed by the appel- 
lant. All that was stated there was this : 


“This respondent submits that this 
Court has no jurisdiction to entertain 
this petition. The petitioner ought 
to have filed this petition before the 
proper Court. On this ground alone, 
this petition should be dismissed.” 


‘It may be noted that in the counter state- 
ment there was no denial of the entitle- 
ment of the employee to gratuity. That 
being the case, there being no dispute as 
toentitlementraised before the Presiding 
Officer, Labour Court, he has jurisdiction 
to compute in terms of money the gratui 

which the second respondent Rained. 
Apart from the fact that the question 
raised before Ismail, J., was somewhat 
different and we agree with the learned 
Judge on his conclusion, it is contended 
before us that the Payment of Gratuity 
Act, 1972, contains provisions which, 
establish that the Act is a comprehensive 
one, that it deals with aright not existing 
in common law and that when it created 
a right, made provisions for its recogni- 
tion, provided machinery for deter- 
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mination of gratuity, a procedure there- 
for and also to decide disputes where a 
claim to gratuity wasdenied, the general 
jurisdiction under section 33-C (2) of 
the Industrial Disputes Act should neces- 
sarily to be taken to be excluded. We 
are afraid that the proposition so put is 
too broad. We are here concerned with 
a case where, before the Presiding Officer, 
Labow Court, a claim for computation 
in terms of money in respect of gratuity, 
entitlement to which there was no dis- 
pute, was made ; whether in such a 
case the jurisdiction under section 33-C 
(2) of the Industrial Disputes Act is 
excluded is the question here. 


3. The Payment of Gratuity Act was 
enacted to provide for a scheme for the 
payment of gratuity to employees en- 
gaged in certain industries, shops and 
establishments and for matters connected 
therewith or incidental thereto section 4 
directs that gratuity shall be payable to 
an employee on the termination of his 
employment after he has rendered 
continuous service for not less than five 
years, and in certain other contingencies. 
How the gratuity should be computed is 
also provided by the section. We find 
further provisions in this section as to 
when gratuity can be denied. Section 7 
relates to determination of the amount 
of gratuity. It says that a person eligible 
for payment of gratuity under the Act 
shall apply to the employer within the 
prescribed time for payment of gratuity 
and that the employer, whether such an 
application has been made or not shall 
determine the amount of gratuity and 
notify the employee as well as the 
Controller specifying the amount deter- 
mined and payable as gratuity. There- 
after, the employer shall arrange to 
pay the amount of gratuity within the 
prescribed time to the employee or the 
person ertitled thereto in his stead. We 
have then sub-section (4) (a) of section 7, 
which is material, and it reads : 


“If there is any dispute asto the 
amount of gratuity payable to an 
employee under this Actor asto the 
admissibility of a claim of, or in rela- 
tion toan employee for payment of 
gratuity, or as to the person, entitled 
to receive the gratuity the em- 
MLJ—62 


ployer shall deposit with the control- 
ling authority such amount as he 
admits ta be payable by him as 
gratuity.” 


Under clause (6) the controlling authority 
is vested with jurisdiction to decide the 
dispute in the manner laid down. Reco- 
very of gratuity is provided by section 8 
by the process of issuing a certificate for 
the amount due as gratuity to the Collec- 
tor, who shall recover the amornt and inte- 
rest, as if they were arrears of land 
revenue and pay the realisation to the 
person entitled. We have then the penalty 
section, cognisance of offences and relat- 
ed provisions. Section 14 gives the Act 
an overriding effect. It states that the 
provisions of the Act or any Rule made 
thereunder shall have effect notwith- 
standing anything inconsistent therewith 
contained in any enactment other than this 
Act or in any instrument or contract 
having effect by virtue of any enactment 
other than this Act. We may observe 
that the overriding effect comes into 
play when any provision in the Paym:nt 
of Gratuity Act is inconsistent with any 
provision in any other Act. In exercise 
of the rule-making power under section 
15, rules have been made, which ge- 
nerally deal with the procedure in dealing 
with applications for gratuity. There is 
nothing ir these rules which bears on the 
question of jurisdiction of the Controller 
and the Presiding Officer under the Gra- 
tuity Act, as we may call it, and under 
section 33-C (2) of the Industrial Disputes 
Act. 


4- Indealing with this matter, we should 
first observe that though the Presiding 
Officer’s jurisdiction was denied, no dispu- 
te was atallraised in the counter state- 
ment before the Presiding Officer as to 
the entitlement of the employee to gra- 
tuity. Section 33-C (2) of the Industrial 
Disputes Act provides for a general juris- 
diction for computation in terms of money 
any benefit which the workman can be 
entitled to. Itisnotdenied that gratvity 
can well.be the subject-mater of an in- 
dustrial dispute in which case, section 
33-C. (2) of the Industrial Disputes 
Act would be applicable. It has been 
held by this Court and the Supreme 
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Court in decided cases that sub-section 
(2) of section 33-C of the Industrial Dis- 
putes Actis ofa different nature and wider 
scope than sub-section (1) of that section 
so that, application of section 33-C (2) 
is not confined to cases of award or settle- 
ment. In fact, the Industrial Disputes 
Act in a sense is a parent statute and 
several legislations in respect of items 
of remuneration by way of bonvs, gra- 
tuity are all related to industrial and 
labour welfarc. But it seems to us that 
it is not intended that, by these, special 
legislaticns, the provisions of the Indus- 
trial Disputes Act, unles they are incon- 
sistent, are to be excluded from application 
where they may be applicable. 


5. In that background, we have to see 
whether there is anything in the Pay- 
ment of Gratuity Act, 1972, which ex- 
cludes the jurisdiction of the Presiding 
Officer under section 33-Q (2) of the 
Industrial Disputes Act in a matter as 
in this case. Itis important to remember, 
as already pcinted out, that there was 
no denial by the employer before him 
of the entitlement cf the employee to 
gratuity. Although the Gratuity 
Act provides for a procedure, as we 
have already noticed, for applying 
to the employer for gratuity and then 
the latter being called upon to determine 
the amount, and in a case of dispute as to 
the entitlement, the Controller being 
vested with the jurisdiction to decide it, 
and where there is no dispute as to the 
entitlement it is merely a matter of 
computation of the benefit by way of gra- 
tuity, we fail, to see how the jurisdiction 
under section 33-C (2) of the Industrial 
Disputes Act is in conflict with any of the 
iprovisions of the Gratuity Act or parti- 
cularly the sphere of enquiry of the em- 
ployer or the Controller under the provi- 
sions of the Act. In our opinion, section 
33-C (2) is of a general character and 
wider application and is not excluded by 
section 14 of the Gratuity Act, so far as 
this case is concerned. 


6. On that view, the appeal is dismissed. 
There will be no order as to costs. 


5.J. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present :—J. Ramaprasada 
S. Rainavel Pandian. 


Rao ang 


M. C. S. Rajan and Company 
.. Appellant* 


v. 


National Nail Industries, Tiruchira- 
palli and others .. Respondents. 


Civil Procedure Code (V of 1908), Order 
6, rule 14, Indian Contract Act (IX of 1872), 
sections 196, 199,—Suit for recovery of 
money due—Plaint signed by plaintiff’s manages 
—Objection that suit was not maintainable on 
this ground —Power of attorney produced at 
the time of trial—Common law principles 
apply—Suit held maintainable. 


The plaintiff filed the suit for recovery 
of money due on accounts. The plaint 
was verified by the manager of the plain- 
tiff. The power of attorney was not 
filed at the time of filing the suit but was 
produced at the time of the trial. The 
defendant raised an issue that the suit 
was not maintainable since it was not 
signed by the plaintiff and the manager 
had not produced the authority at the 
time of institution of the suit. On the 
question of maintainability of the suit, 


Held, under Order 6, rules 14 and 15, 
Civil Procedure Code, the pleading 
could be signed or verified, as the 
case may be, by any person duly authoris- 
ed by the person who has to sign 
the same. In a case where a manager 
of a proprietorship-concern signs the 
pleadings and verifies them as a person 
who has been duly authorised to sign 
the same and as one who has been 
acquainted with the facts of the case, 
then it is reasonable to say that if at any 
material point of time and particularly 
when the defendants raise a specific 
plea that the peladings had not been 
properly signed and verified he pro- 
duces the requisite authority from the 
sole proprietor or satisfies the Court that 


EES 
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he is felly acquainted with the facts of 
the case, the principle and substance of 
rules 14 and 15 are satisfied. The case 
has to be decided on the elementary 
principles of ratification of an act by a 
principal. Under sections 196 and I99 of 
the Indian Contract Act, an act done 
by one person on behalf of another, but 
without his knowledge or authority, may 
be ratified by that other and if that other 
so elects to ratify the same, effect will 
follow as if the act was performed by that 
other. [Para. 4.] 


The manager had the requisite authority 
to present the plaint, sign the same and 
verify the same and if this is accepted on 
a broad common law principle based on 
ratification of the act by the principal, 
then it follows that the suit was main- 


tainable. [Para. 5.] 
Case referred to :— 
Govindoss v. Muthiachetty, 48 MLJ. 


721: AIR. [925 Mad. 660; Subbiah 
Pillai v. Sankarapandian Pillai, 61 L.W. 
220: (1948) 1 M.L J. 227: AIR. 1948 
Mad. 369; Mohinmohun Das v. Bungsi 
Buddan Saha Das, (1890) ILR. 17 
Cal. 580; Maharaja of Rewah v. Swami 
Soran, (1903) I.L.R. 25 All. 635. 


Appeal against the decree of the City Civil 
Court (III Asst Judge), Madras, dated 
27th August, 1970 and passed in O.S. 
No 6552 of 1968. 


N.S. Raghavan, for Appellant. 


T.R. Rajagopalan, (Amicus Curiae), for 
Respondents. 
The Judgment of the Court was delivered 
by 

Ramprasada Rao, 7.—A very short question 
arises in this appeal. Plaintiff filed a 
suit for recovery of money due on accounts. 
The plaintiff was admittedly a sole pro- 
prietary concern of which one Padma- 
nabhan was the sole proprietor. He 
was trading under the name and style of 
M.G.S. Rajan & Company. He had a 
Manager by name Narayanan. The 
defendants owed on account and dealings 
a sum cf Rs.22,361.83. As per the books 
of accounts, the amount dve was arrived 
at and the plaintiff claimed interest 
at 12 per cent. per annum on the out- 
standings so struck in the accounts. The 


plaintiffs gave notice Exhib’t A-2 prior 
to the suit and the defendants replied 
that so much amount was not due as the 
goods were priced at a very high rate not 
agreed to specifically between the parties. 
The plaintiff, therefore, on the basis of his 
accounts came to Court. While insti- 
tuting the suit, the cause title was cc rrectly 
given as M.G.S. Rajan and Company 
and in paragraph 1 thereto, the Company 
was described as the sole proprictary con- 
cern of Padmanabhan. tt was also stated 
that the suit was being filed by its Manager 
M.A. Narayanan. Obviously, this was 
done since the claim will be barred by 
limitation, if there was any delay in the 
matter of the filing cf the action The 
plaint was verified by Mr. Narayanar as 
Manager of the plaintiff-firm. The plain- 
tiff sought for the usual money decree. 
The plaint was duly numbered without 
any objection by the Court. The defen- 
dants in their written statement after rais- 
ing several pleas on merits, said that the 
suit as framed was not maintainable, as it 
is not made clear as to how the Manager 
can sue on behalf of the plaintiff’s pro- 
prietor, Padmanabhan who has not filed 
the suitin his individual name. As in 
our view, it is not necessary to consider 
the merits in the defence as is presently 
seen, we are not stating the defence in 


a. The main question and controversy 
touched upon by the defendants in their 
defence was that the suit as framed and as 
presented by Mr. Narayanan as the 
Manager of the proprietary concern was. 
not maintainable. 


The following issues were framed for trial. 
(1) What is the agreed price of goods ? 
(2) Whether the statement of account of 
plaintiff is correct ? 

(3) Whether the plaintiff is entitled to 
interest ? 

(4) Whether the suit is barred by limita~ 
tion ? 


) Whether the suit is not maintainable 
or the reasons stated in para. 10 of the 
written statement ? f 


(6) Whether this Court has no jurisdic- 
tion to try this suit ? 


492 


47) To what reliefs, if any, is the plaintiff 
entitled ? 


3. Onall the issues excepting issue No. 5, 
the learned trial Judge agreed with the 
plaintiff. But, on issue No. 5, he was 
‘of the view that as the authority which 
enabled Narayanan to sign the plaint and 
verify the pleadirigs was not produced at 
or about the time when the suit was filed 
by him, the presentation of the plaint is 
irregular and the acceptance of the same 
‘ought not to have been done and hence, 
mo decree can be passed, even though 
there is no real defence on the merits of the 
case, The learned trial Judge was of the 
view that as Padmanabhan has not signed 
the plaint and as Narayanan did not pro- 
duce the power of attorney on the day 
-when he signed, the pleading, and as Exhi- 
pit A-20, the power of attorney, under 
-which the act of Narayanan was ratified by 
Padmanabhan was produced late and in 

icular at the time of trial, the learned 
trial Judge, while agreeing with the 
plaintiff on all the other issues, found 
‘against it on issue No. 5 and held that the 
guit was not maintainable. It is as aga- 
4nst this portion of the judgment which 
has, of course, resulted in the dismissal of 
-the suit that the appeal has been filed. 
In our view, this is a case in which the 
‘sole proprietary concern whose proprietor 
-was Padmanabhan and whose name also 
has been disclosed as such is the plaintiff. 
-One way by which a sole proprietor who 
has a trading style can file a suit in respect 
.of his commercial activity is by signirg the 
plaint tumself as proprietor m causing the 
‘same to be signed by a person who has a 
‘requisite authority to do so. In the Civil 
Procedure Code, there is no express bar to 
this procedure. In fact, Order 30, 
rule 10 refers to a suit against a person 
«carrying on business in a name other than 
his own name. But, there is no express 
-provision in the Civil Procedure Code for 
suits filed Ly persons carryirg on business 
in a name other than his own. There- 
fore, the regularity or acceptance of such 
suits by Courts has to be tested by common 
Jaw principles. No doubt, to some €x- 
tent Order 6 dealing with pleadings and 
in particular Order 6, rules 14 and 15 
might give a clue. Under Order 6, rule 
14: 
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“ Every pleading shall be signed by the 
party and his pleader (if any) : provid- 
ed that where a party pleading is, by 
reason of absence or for other good 
cause, unable tc sign .be pleadirg, it 
max be signed by any person duly au- 
thorised by him to sign the same or to 
sue or defend on his behalf. ”’ 

Order 6, rule 15 reads thus : 
“ (1) Save as otherwise provided by 
any law for the time being in force every 
pleading shall be verified at the foot by 
the party or by one of the parties plead- 
ing or by some other person proved to 
the satisfaction of the Court to be ac- 
quainted with the facts of the case. 
(2) The person verifying shall specify, 
by reference to the numbered para- 
graphs of the pleading what he verifies 
of his own knowledge and what he veri- 
fies upon information received and be- 
lieved to be true. 
(3) The verification shall be signed by 
the person making it and shall state the 
case on which and the place at which 
it was signed. ”’ 


Under both the rules, the pleading 
could be signed or verified as the case may 
be by any person duly avthorised by the 
person who has to sign the same. In fact, 
the pleading could be verified by a person 
proved to the satisfaction of the Court to 
be acquainted with the facts of the case. 
The purport of rules 14 and 15 of Order 6 is 
to avoid jmpersonation and unauthorised 
persons ushering in pleadings into 
Court and cause confusion later on. But 
in a case where a Manager of a proprietor- 
ship concern signs the pleadings and veri- 
fies them as a person who has been dul 
authorised to sign the same and as on 
who has been acquainted with the facts of 
the case,then it is reasonable to say that, if 
at any material point of time and parti 
cularly when the defendants raise a speci. 
fic plea that the pleadings have not been 
properly signed or verified, he produce 
the requisite authority from the sole pio- 
prietor or satisfies the Court that he is fully, 
acquainted with the facts of the case, the 
principle and substance ofrules 14and 15 
are satisfied. The case has to be decide 
on the elementary principle of ratificatio 
of an act by a principal. That the perso 
who signed the pleadings and verified it is 













I 


the Manager of the concern is not in dis- 
pute. It can, therefore be safely pre- 
sumed that he is acquainted with the facts 
of the case. The question, however, is 
whether he was authorised to sign the 
pleadings by the principal namely, the 
proprietor. Exhibit A-20 is the power of 
attorney produced during the trial of the 
case which establishes that Padmanabhan 
has appointed and constituted 
Mr. Narayanan to file a suit against the 
defendants and take all such steps 
necessary in the said matter. He has 
also expressly stated that any acts 
done by its attorney in that behalf 
shall be ratified and confirmed 
by him. Probably, this was the main 
anticpation which prompted the principal 
administrative officer of the Citv Civil 
Court to accept the pleadings and num- 
ber the suit. Even assming that there 
was an irregular signing of the pleading 
and a verification of the same, the power 
of attorney Exhibits A-20 produced would 
plug the laches said to have been created 
in the situation concerned and would 
make the pleading a perfect one and also 
the vertification an acceptable one. So 
long as the principal has ratified an act 
authorised or unauthorised by him, and 
if there is no dispute by the contesting 
defendants that there was no such ratifica- 
tion by the principal, then in our view 
and in the facts and circumstances of this 
case, there has been a proper presentation 
of the plaint by Mr. Narayanan and 
Exhibit A-20, through supervening in 
point of time would date back to the 
date of presentation of the plaint, and 
would make it a proper presentation of 
the same by the agent with due authority 
of the principal. Sections 196 and 199 
of the Indian Contract Act make it clear 
that an act done by one person on behalf 
of another, but without his knowledge or 
authority, may be ratified by that other 
and if that other so elects to ratify, the 
same, effect will follow as if the act was 
performed by that other. 


. Even so, section 199 of the Indian 
mtract Act say that a person ratifying 
any authorised act done on his behalf 
ratifies the whole of the transaction of 
which such act formed a part. Even, 
as we said if the contention of the defen- 
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dantsis accepted for argument’s sake,that 
there was an irregularity in the transaction. 
when Mr. Narayanan presented the 
plaint, such an irregularity has been cured. 
by the express ratification of that irregular 
act by Mr. Padmanabhan and this, as we 
said, has bridged the gulf, if at all there 
was one, in the matter of proper presenta- 
tion of the plaint in the Court below. The 
learned trial Judge was, therefore, wrong 
in having dismissed the suit as not being 
maintainable. The circumstances of the 
case prompt us to hold that Narayanan 
had the requisite authority to present the 
plaint, sign the same and verify the same 
and if this is accepted on the broad 
common law principle based on ratifica- 
tion of the act by the principal, then it 
follows that the suit was maintainable. 


6- In fact we entertained slight doubt 
about the legal position and we requested 
Mr. T.R. Rajagopal to assist us as amicus 
curiae. Apart from the common law 
principle referred to above by us, he has 
brought to our notice certain decisions of 
our Court and other High Courts. In 
Govindoss v. Muthiah Chetty, Srinivasa 
Aiyangar, J. observed as follows: 


“I am not at all sure that with the 
plaint signed and verified as it was by 
the person who purported to act as the 
agent of the plaintiff and the order of 
the learned Judge or this Court granting 
leave such leave when granted did not 
relate back to the institution of the svit 
and cure any irregularity attaching 
to the signing or verification of the 
plaint.”’ 


That was a case were the plaint was 
Presented by a person purporting to act 
as agent, but without producing the 
power of attorney. Later, the power Was 
Produced and the contention was that 
the power not having been filed along 
with the plaint and as the leave to accept 
the plaint by the administrative officer or 
the Judge, as the case may be, is a condi- 
tion precedent and such leave not having 
been obtained, there"was no proper plaint 
before the Court. The learned Judge 
did not accept that contention. A Divi- 
sion Bench of our High Court consisting 





1. 48 M.L.J. 7217: A.LR. 1925 Mad. 660. 
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of Chief Justice Gentle and Yahya Ali, J 
in Subbiah Pillai v. Sankarapandian Pillai}, 
in a smilar situation following the observa- 
tion of the Judicial Committee in Mohini- 
mohun Das v. Bungst Buddon Saha Das? 
observed, thus : 
“Where plaintiff has not signed a 
plaint filed with his knowsldge and consent, 
it is an omission which can be 
cured, and indeed, should be corrected 
in the interests of justice. The omis- 
sion to sign or verify a plaint is not such 
a defect as could affect the merits of a 
case or the jurisdiction of the Court 
and is curable under the provisions of 
section 99, Civil Procedure Code.” 
The learned Judges have gone to the 
extent of saysing that: 


“ If the defect is not discovered until 
the case comes on for hearing before an 
appellate Court, the appellate Court 
may order the amendment to be made 
in that Court. The appellate Court 
ought not to dismiss the suit or interfere 
with the decree of the lower Court 
merely because the plaint has not been 
signed. ” 


Even -the Allahabad High Court dealing 
with a similar situation, but under the 
old Act, (reported in Maharajah of Rewah 
v. Swami Saran and another?) in a case 
where a plaiat was filed in the Revenue 
Court by a person not properly authorised 
to sign the same at the time of presenta- 
tion, but which was cured by subsequent 
sanction, observed as follows : 


“ Where the plaint in a suit filed in a 
Court of Revenue on behalf of a Ruling 
Chief was signed by a pe'sor. whe at the 
time of signing had not been specially 
appointed by Government for such 
purpose, under section 432 Civil 
Procedure Code, bret was so appointed 
before the period of limitation in res- 
pect of such suit had expired, th: plaint 
was a valid plaint for all purposes.” 


Therefore, the finding of the Court below 
on this point has to be set aide. As all 
other issues have been found in favour of 
the appellant and as there is vo one ap- 





1. (1948) 1 MLL.J. 227 :61 L.W. 220 : ALR. 
1948 Mad. 369. 

2. (1890) I.L.R. 17 Cal. 580. 

3. (1903) LL.R. 25 All. 635. 
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pearing for the respondents before us, the 
appeai is allowed with costs and the piain- 
tiff-appellant would be entitled to the de- 
cree as prayed for. 

7. We are thankful to Mr. T.R. 
Rajagopal for the assistance he rendered 
to this Court. 


S.J. Appeal allowed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

Present :—S. Natarajan, F. 

S. V. Ramalingam and others 


.. Petitioners” 
v. 
K.E. Rajagopalan and another 

. . Respondents. 


Civ „Procedure Code (V of 1908), Order 
34, rule 5—Mortgage—Property brought to 
sale through Court—Sale held—Application 
by mortgagor to set aside sale—Sale confirmed 
by Court—Appeal by mortgagor to Righ Court 
—Application to High Court under Order 
34, rule 5—Whether maintainable. 


The suit property was under mortgage 
and a svit was filed and a preliminary 
decree and final decree were passed. 
The property was purchased by the 
second respondent at the Court sale. 
The mortgagors filed applications in the 
executing Court for setting aside the sale. 
The applications were dismissed and the 
sale was confirmed and the sale certificate 
was engrossed, on stamp papers. The mort- 
gagors filed an appeal to the HighCourt. 
Before the appeal was heard, an applica- 
tion under Order 34, rule 5 and section 
151, Civil Procedure Code, was filed 
by the mortgagors for redemption of the 
mortgage. The second respondent-pur- 
chaser objected that the application was 
belated and in any event, such a petition 
would not lie after the sale had been 
confirmed by the lower Court, 


Held, the appeal preferred by the judg- 
ment-debtors had the effect of rendering 
the sale and its confirmations fluidal 
and nebulous. The finality of the sale 
was rendered at large and as such, the 
petitioners would be entitled to exercise 
the right conferred on them under Order 
34, rule 5 to redeem the mortgage. 
[Para. 16.] 


* C.M.P. No. 8386 of 1974. 17ih October, 1974, 


1) 


Cases referred to: — 


Madhavan Nainar v. Parameswara Iyer, 
I.L.R. (1948) Mad. 734: 61 L.W. 45: 
(1948) Ì M.LJ.68: AIR. 1948 Mad. 
373; Valliammal v. Subramania Iyer, (1964) 
1 M.LJ.275; Hukumchand v. Banzi Lal. 
(1968) 2 S.C.J. 32: (1967) 3 S.C.R. 695: 
AIR. 1968 S.C. 86; Varadarajan v. 
Venkatapathy Reddy,(1953) 1 M.L}. 148: 66 
L.W. 13; Chellamma v. Ramakrishna Rao, 
I.L.R. (1946) Mad. 795: (1946) 1 M.L.J. 
17: ALR. 1946 Mad. 337: Chandra- 
mani Saha v. Anarjan Bibi, ILR. (1934) 
61 CGal.g45 (P.Q): ALR. 1934 P.C.134 ; 
Satyanarayana v. Ramamurthi, (1960) 2 
An.W.R. 430 ; Ramathal v. Nagarathina- 
mmal, (1967) 1 M.L.J. 260:80L.W. 1245 
Rajaraman v. Allahabad Bank Lid., AIR. 
1939 Lah. 79; Priti Rekha v. Narain, 
ALR. 1956 Gal. 510. 


Petition praying that in the circumstances 
stated therein and in the affidavit 
filed therewith the High Court will be 
pleased to permit the Petitioners to pay 
the balance of the decree amornt an 
redeem the mortgage and direct the 
decree holder the First Respondent, 
herein to enter full satisfication on the 
deposit of decree-holder in A.A.O. No. 
175 of 1972 preferred to the High Gourt 
against the order of the Court of the 
Subordinate Judge, Madurai dated 26th 
October, 1971 and passed in E.A.No. 
899 of 1976 in E.P.No. 231 of Ig64 in 
0.5.No.63 of 1963. 


K.N. Balasubramaniam, for Petitioner. 
T.R. Mani, for 2nd Respondent. 
The Court made the followirg 


‘Orver.—The petitioners in F.A. No. 
899 of 1967 (defendants 1, 6 and 7) in 
O.S. No.63 of 196 3 on the file of the Court 
of the Subordinate Judge of Madurai are 
the appellants in the C.M.A. and the 
Petitioners in the C.M.P. The Civil 
Miscellaneous Petition filed during the 
Pendency of the appeal has raised the 
controversy whether the mortgagors are 
entitled to redeem the mortgage subse- 
‘quent to the confirmation of sale by the 
executing Court , but before the disposal 
of the appeal preferred against the validity 
of the sale. 


a. The appeal and the petition have come 
to be filed in the following circumstances, 
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For the sake of convenience, the parties 
will be referred to as they are arrayed in the 
civil miscellaneous petition. On foot of 
a mortgage dated 7th January, 1961 for 
Rs. 7,500 executed by the first petitioner 
and his sons (petitioners 2 and 3 being two 
of the sons) in favour of the first respon- 
dent,the latter obtained a preliminary and 
a final decree in O.S. No. 63 of 1963 and 
the hypotheca was brought to sale and it 
was purchased by the second respondent. 
The abovesaid mortgage was the third 
mortgage of the suit property. The se- 
cond respondent, though the brother of 
the first respondent, is himself the first 
mortgagee of the suit property, the said 
mortgage beingan othi dated 3rd Novem- 
ber, 1960 for Rs. 63,000. There is also a 
second and a fourth mortgage of the suit 
property, but about which detailed men- 
tion is not called for in these proceedings. 
It may, however, be stated that the second 
mortgage dated 3rd November, 1960, for 
Rs. 12,000 is in favour of Madurai Cocoa 
Company, in which the second respondent’s 
son K. Jayaraman is a partner. 'The 
fourth mortgage dated 29th November, 
1962,is in favour of another son the secon 
respondent by name K. Subramaniam. 
The preliminary decree passed in O.S. 
No. 63 of 1963 was for Rs, 11,531-41 P. 
and it was passed on 3lst October, 1963. 
As already stated the mortgagors did not 
pay the money decreed under the prelimi- 
nary decree and hence the final decree was 
passed on 16th March, 1964, Thereafter» 
the hypotheca was brought to sale and it 
appears the mortgagors filed as many a3 
eighteen applications for adjournment of 
the sale, managing to get adjournments on 
each occasion by paying sundry amovnts, 
totalling in all to Rs. 7,550. After the 
nineteenth application for adjournment 
was dismissed, the hypotheca was sold on 
25th July, 1966 for a sum of Rs. 46,000 
subject to the prior othi and mortgage, 
and, as already referred, the second res- 
pondent was the svccessful bidder at the 
auction. 


3. Thereafter, three applications, viz., 
E.A. No. 895 of 1967, E.A. No. 899 of 
1967 and E.A. No. 199 of 1969 were filed 
under Order 21, rule 90, Civil Procedure 
Code, for the sale being set aside. Various 
grounds such as the auction-purchaser 
being a benamidar for the decree-holder, 
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the execution proceedings being taken 
without notice to the fifth defendant des- 
pite his having attained majority even on 
the date of the suit, the absence of procla- 
mation for the sale held on 25th July, 
1966 gross under-valuation of the hypo- 
theca in the sale proclamation etc., were 
set up to assail the sale. The petitions 
were resisted by the respondents. Ulti- 
mately, by a common order dated 26th 
October, 1971 the learned Subordinate 
Judge of Madurai, after elaborately consi- 
dering the contentions of the petitioners in 
the respective petitions, dismissed all of 
them holding that the sale had been pro- 
perly held and was not vitiated by any 
defect or material irregularity. There- 
after, the sale in favour of the second res- 
pondent was confirmed and the sale certi- 
ficate itself was engrossed on stamp 
papers. As the second respondent-auction- 
purchaser was already in possession as 
othidar of the property, which is a house 
property in South Masi Street, Madurai, 
the question of the auction-purchaser tak- 
ing possession of the property in pursuance 
of the sale did not arise. 


4. Aggrieved by the dismissal of their 
petition, E.A. No. 899 of 1967, the peti- 
tioners preferred C.M.A. No. 175 of 1972 
to this Court. When the appeal was 
about to be taken up for hearing K.N. 
Balasubramaniam, learned counsel for the 
petitioners filed C.M.P. No. 8385 of 1974 
under Order 34, rule 5 and section 151, 
Civil Procedure Code, and the petitioners 
prayed. therein that they should be per- 
mitted to pay the balance of the decree 
amount and redeem the mortgage and the 
first respondent, vig., the decree-holder 
should be called upon to enter full satis- 
faction on such deposit being made. 
In the affidavit in support of the 
petition, the first petitioner averred 
that inasmuch as an appeal had 
been preferred against the dismissal of 
E.A. Na. 899 of 1967 the confirmation of 
the sale made by the executing Court had 
not become final and consequently, the 
petitioners were entitled to invoke the 
right of redemption granted to mortgagors 
under Order 34 , rule 5 and tender the 
balance of the decree amount. 


5. The second respondent refutes the 
right of the petitioners to redeem the 


THE MADRAS LAW JOURNAL REPORTS 


[1975 


mortgage after the sale had been confirmed 
by the lower Court and has raised vari- 
ous objections in a detailed counter filed 
by him. ‘Therein, the plea taken is that 
the petition under Order 34, rule 5is high- 
ly belated and, in any event, such a peti- 
tion would not lie after the sale had been. 
confirmed by the lower Court. It is fur- 
ther contended that after the intervention 
of a third party auction-purchaser in the 
execution proceedings, the right of re- 
demption is no longer available to the 
mortgagors. The other grounds of ob- 
jection urged in the counter are : 


(1) The petitioners have not paid into 
Court any amourt due to the decree- 
holder as enjoined under Order 34,rule 5 
Civil Procedure Code, and therefore the 
petition does not satisfy the requirements 
of the said provision. 


(2) There is no offer in the petition for 
payment of solatium and other amoucts 
due to the auction-purchaser and on 
that ground also, the petition suffers 
from an unsurmountable infirmity. 


(3) By reason of the Court-auction-sale, 
the second respondent had deposited 
into Court Rs. 46,000 and for the period 
the amount was in Court deposit all 
along, the second respondent would be 
entitled to interest exceeding Rs. 23,000 
at the rate of 12 per cent. per annum. 


(4) The mortgagors are also bound to 
pay poundage of Rs. 940-50 P. solatium 
on the purchase-money at 5 per cent. 
amounting to Rs. 2,300, cost of stamp 
papers for the sale certificate amounting 
to Rs. 2,070 and property tax totally 
to Rs. 13,772 from 1966 onwards, and 
unless all these amounts were paid tof 
gether with interest on the aggregate o 
these amounts at 12 per cent. per 
annum, the petitioner cannotask for 
redemption of the mortgage. 


6. Before adverting to the arguments of 
Mr. K.N. Balasubramaniam, learned 
counsel for the petitioners and Mr. T.R. 
Mani, learned counsel for the second 
respondent, on the principal contro- 
versy in the matter, reference may 
conveniently be made to two preli- 
minary objections raised by Mr, T.R. 
Mani. The first contention of Mr. Mani 
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is that payments into Gourt ofall amounts 
due by the petitioners under sub-rule (1) 
of rule 4 of Order 34 is a condition pre- 
cedent before an application under Order 
34, rule 5 is entertained, and inasmuch as 
the petitioners have not deposited the pres- 
cribed amount in Court, the petition 
should be dismissed ın limine. In support 
of this contention, reliance is placed on 
Madhavan Nainar v. Parameswara Lyer+, 
where it has been held that further chance 
has, no doubt, been given to the mort- 
gagor-judgment-debtor under Order 34, 
rule 5 for saving his property rotwith- 
standing his previous lach s and default in 
respect of the provisions contained under 
Order 33, rule 3; Order 21, rule 2; Order 
21 rule 66 and Order 21,rule 89 at various 
stages of the case, but that, if he was to 
avail himself of the extended privilege, 
he must comply with the stringent provi- 
sions of the said rule. Arguing contra, 
Mr. Balasubramaniam contends that the 
office will not receive the deposit unless 
permission is grantcd by the Court for the 
deposit being made and therefore, the 
objection raised by Mr. Mani regarding 
non-deposit of money should not prevail. 
The explanation of the petitioners’counsel 
is a tenable and acceptable one. The peti- 
tioners have categorically offered, in the 
affidavit filed in support of the petition,to 
deposit the balance of decree money and 
this clearly shows that, but for the un- 
willingness of the office to receive the de- 
posit without the orders of Court, the 
amount would have been deposited by 
the petitioners in accordance with the 
terms prescribed under Order 34, rule 5. 
Hence, the preliminary objection raised by 
Mr.T.R. Mani cannot be countenanced. 


7. The second of the formal objections is 
that the claim of the petitioners regarding 
their entitlement to redeem the mortgage 
should be considered contemporaneously 
with the civil miscellaneous appeal pre- 
ferred by them, and should not be gore in- 
to without the appeal itself being heard. 
The contention is also devoid of merit and 
cannot be sustained. If the appeal were 
to be heard and a decision rendered on 
merits, this petition under Order 34, rule 





1. LL.R. (1948) Mad. 734, 745: 61 L.W. 
45: (1948) 1 M.L.J. 68: ALR. 1948 Mad. 
373. 
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5, Civil Procedure Code, wovld either be- 
come infructuous or unsustainable, Ifthe 
contention of the petitioners that the sale 
is vitiated by material irregularity were to 
be accepted and the appeal allowed, the 
earlier confirmation of the sale will auto- 
matically be rendered nugatory and there 
would be no necessity to go into the ques- 
tion as to whether the petitioners would 
be entitlcd to redeem the mortgage dur- 
ing the pendency of the appeal. If, on 
the contrary, the appeal were to be dis- 
misscd, the earlier confirmation of the 
sale will receive the affirmation of this 
Court and thereafter the petitioners will 
not be entitled to invoke Order 34, rule 5- 
to their aid to seek redemption of the 
mortgage. The very purpose of filing 
this petition will get defeated. In such 
circumstances, the appropriate and the 
only stage for examining the claim of the 
petitioners to redeem the mortgage is be- 
fore the appeal preferred against the dis- 
missal of E.A. No. 899 of 1967 is heard and 
disposed of on merits, 


8. With regard to the main controversy 
in the petition, viz., the eligibility of the 
petitioner’s toinvoke the provisions con- 
tained in Order 34, rule 5, Civi] Procedure 
Code and redeem the mortgage, despite 
the confirmation of the sale by the execut- 
ing Court, on account of the pendency of 
the appeal, the decision of Ramachandra 
Iyer, C.J., in Valliammal v. Subramania 
Iyer! seems to provide a complete answer. 
That was also a case where a mortgagor 
sought to redeem a mortgage during the 
pendency of an appeal preferred against 
the dismissal of his petition under Order 
21, rule 90, Civil Procedure Code and the 
sale, subsequent to the dismissal of the peti- 
tion, had been confirmed by the lower 
Court. Ramachandra Iyer, C.J., gave a 
finding in favour of the mortgagor and 

held thus : i 


“It must be noticed that notwith- 
standing the faot that the petition for 
setting aside the sale had been dis- 
missed by the executing Cowt, the 
metter was at large before the appellate 
Court in appeal. It would, therefore, 
follow that there was no final order of 
confirmation of sale before the appeal 


1. 19441 M.L.J.275. 
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was disposed of. It is clear from 
the terms of Order 34, rule 5, 
Civil Procedure Code, that so long 
as the sale had been confirmed it 
will be open to the mortgagors to 
deposit the amount due together with 
the solatium as prescribed therein 
and avoid the sale.”’ 


Mr. Mani would, however, contend that 
Valliammal v. Subramania lyer}, does not 
lay down the law on the matter correctly 
and the matter should, therefore, be re- 
ferred to a Bench for fresh consideration. 
Alternatively, he would contend that the 
decision of the Supreme Court in Hukkum- 
chand v. Banzi Lal®, sets out a different 
ratio end therefore, the rules in Valliam- 
mal v. Subramania lyer?, need no longer be 
adhered to. For a fuller and better ap- 
preciation of the ticklish question in the 
Case, it is necessary to make an ambu- 
latary survey of decisions rendered by this 
Court and other Courts under different 
circumstances in construing the scope and 
effect of confirmation of sale by the execu- 
ting Court vis-a-vis applications or appeals 
preferred by the judgment-debtors under 
Order 21, rule 90, Civil Procedure Code. 


9. Dealing with the case of an auction 
sale in execution of a mortgage decree 
followed by an application underOrder 21, 
rule 90, Civil Procedure Code, the Privy 
Council held, in Chandramani Shaha v. 
Anarjan Bibi®, as follows : 


“Again, take a case in which the Subor- 
dinate Judge disallowed the applica- 
tion to set aside the sale there would 
then be confirmation of the sale by 
the Subordinate Judge and the sale 
would become absolute as far as his 
Court was concerned. If the High 
Court allowed an appeal and set aside 
the sale, there would then be no sale, 
and of course, no confirmation and no 
absolute sale.”’ 


10. In the same case, the Privy Council 
had to consider the question as to the 
time from which the three years period 





1. (1964) 1 M.L.J. 275. 

2. (1968) 2 S.C.J. 32 : (1967) 3 S.C.R. 695 : 
A.LR. 1968 S.C. 86. 

3. 67M.L.J.79 :61 L.A. 248: (1934) LL.R. 61 
Cal. 945 (P.C.) : ALR. 1934 P.C. 134. 
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provided by the Indian Limitation Act 
(1908), Schedule I, Article 180 would run 
for an application under Order 21, rule 95, 
Civil Procedure Code, by the purchaser 
for delivery of possession. In rendering 
its decision, the Board held as follows : 


“ In the present case, the High Court 
dismissed the appeals and on such 
dismissal, the orders of the Subordinate 
Judge confirming the sale became effec- 
tive and the sales became absolute.... 
The result is that, where there is an 
appeal from an order of the Subordi- 
nate Judge, disallowing the application 
to set aside the sale, the sale will not 
become absolute within the meaning of 
Article 180 of the Limitation Act until 
the disposal of the appeal, even though 
the Subordinate Judge, may have con- 
firmed the sale, as he was bound to do 
when he decided to disallow the above- 
mentioned application.’ 


rx. In Chellamma v. Ramakrishna Rao*, 
a Bench of this Court had to gointo the 
question as to whether an appplication 
under section 19 of Madras Act IV of 
1938 to scale down the decree debt would 
lie during the pendency of an appeal 
against the order refusing to set aside the 
sale. Answering the question in the 
affirmative, the Bench held that during 
the pendency of the appeal, the validity 
of the sale wasstill in question and until 
that question was finally decided by the 
order of High Court, the sale could not 
be said to have become absolute. The 
Bench went further and held that the 
appeal in the High Court must be regard- 
ed as a continuation of the proceedings 
of the lower Court to set aside the sale. 
The next line of cases deal with a situation 
where a sale of mortgaged property was 
confirmed by the executing Court after it 
had earlier dismissed for default a petition 
under Order 21, rule 90, Civil Procedure 
Code, and the aggrieved mortgagor had 
preferred an appeal against the dismissal 
of his petition for default. In Varadarajan 
v. Venkatapathy Reddy, this Court held 
that the effect of restoring the application 
under Order 21, rule go automatically 





1. LLR. (1946) Mad. 795: (1946) 1 M.LJ. 
17 : A.LR. 1946 Mad. 337. 
2. (1953) 1 M.L.J.148 :66 L.W.13. 
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‘operated to vacate or render ineffective 
the earlier order confirming the sale, 
under Order 2], rule 92, Civil Procedure 
Code. This view was arrived at on the 
reasoning that pendency of on application 
under Order 21, rule, 90, Civil Procedure 
‘Code is a bar to an order of confirmation 
of sale under Order 21, rule 92 being made 
or remaining effective, and that the re- 
storation of an application under Order 
21, rule 90, dismissed earlier for default, 
would be tantamount to the application 
being treated as pending and not 
disposed of, despite the confirmation of 
the sale in the interregunum. This view 
was followed in a later case Ramathal v. 
Nagarathinamma]1, and it was held that 
the restoration of the application under 
‘Order 21, rule 90, Civil Procedure Code, 
automatically operated to vacate or 
render ineffective the earlier order con- 
firming the sale held in pursuance of the 
final decree in a mortgage action. The 
same view has been taken by the Andhra 
High Court also in Satyanarayana v. Rama- 
murthi*®, where the position has been 
enunciated more expressly after holding 
that it is only where no application under 
Order 21, rule 90 or other Rules (Rules 
89 and 91) is made within the statutory 
period, or where such application is made 
and disallowed, that the Court has power 
to confirm the sale and that the existence 
of an application for setting aside a sale 
would be a bar to make the sale absolute. 
The Bench went further and held that 
during the pendency of the appeal, no 
finality attaches to the sale notwith- 
standing the confirmation of the sale by 
the trial Court. 


1g. From the cases referred to above it, 
is clearly seen that a stage of final 
irrevocability is not reached even after 
the executing Court confirms the sale o f 
immovable property to an auction-pur- 
chaser either oy account of applications 
not being preferred under rule 89, 90 or 
gl of Order 21, Civil Procedure Code, or 
such applications having been made and 
disallowed as envisaged under Order 21, 
rule 92. 


13. Mr. Mani would, however, contend 
that the situation in the present case 





1. (1967) 1 M.L.J.260 : 80 L.W. 124. 
2, (1960) 2 An.W.R. 430. 
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ought not to be confused with the situation 
that existed in Varadarajan v. Venkatapathy 
Reddy, Ramathal v. Nagarathinammal*, and 
Satyanarayana v. Ramamurth’, The 
argument in all those cases deal with a 
Situation where applications under Order 
21, rule go had been dismissed for default, 
but had been subsequently restored to 
file by the appellate Court and such 
restoration had automatically the effect 
of making the earlier confirmation of sale 
abortive on the ground that there can be 
no confirmation when the validity of the 
sale itself was challenged and a rendering 
of decision thereon was imperative. The 
distinction projected in so far as the instant 
case is concerned is that the petition under 
Order 21, rule 90, had been validly 
dismissed by the executing Court on 
merits, and thereafter the sale had been 
confirmed, and neither the preferment of 
the appeal nor the allowance thereof 
would have the effect of putting the clock 
back in so far as the petition unde: Order 
21, rule go is concerned. Reliance is 
placed on various factors to highlight the 
difference between the restoration to file 
of a petition under Order 21, rule 90 
dismissed for default and the preferment 
of an appeal against the dismisgal on 
merits of sucha petition. Itis, first of all, 
pointed out that Order 41, rule 5, Civil 
Procedure Code, clearly sets out that the 
mere preferment of an appeal shall not 
operate as a stay of proceeding under a 
decree or order appealed against, except 
so far as the appellate Court may order, 
and execution of decree shall not also be 
stayed by reason only of an appeal having 
been preferred. It is nextly pointed out 
that there is no provision in the Civil 
Procedure Code which automatically 
renders ineffective the confirmation of a 
sale by reason of an appeal being preferred 
against the dismissal of a petition under 
Order 21, rule g0, Civil Procedure Code. 
Stress is also laid on the fact that when 
once a hypotheca is sold in Court auction 
and the sale is confirmed, the right of 
redemption available to the mortgagor 
gets extinguished unconditionally. The 
argument of Mr. Mani is that once the 
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mortgagor fails to exercise bis right under 
Order 34, rule 5 to pay the requisite 
amount and redeem the mortgage before 
the confirmation of the sale and there- 
after the sale itself is confirmed, the mort- 
gagor loses his right of redemption for 
ever unless he succeeds in getting the 
sale itself set aside by the appellate Court 
on ground of fraud, material irregularity 
etc., in the conduct of the sale. 


14. In support of his contentions, Mr. 
ni places reliance on the following 
rulings. A proposition is laid down in 
Rajaraman v. Allahabad Bank Lid., that, 
although a suit does not terminate till the 
passing of a decree, the passing of a preli- 
minary decree does fix the rights of the 
parties to a certair extent and thus alters 
their position materially. This reason- 
ing is invoked to contend analogously that 
even if it were to be held that the confir- 
mation of a sale by the executing Court 
was subject to further scrutiny in the 
appeal preferred by the judgment-debtor, 
the rights of parties get fixed materially 
and consequently, the right of redemption 
which was available to the mortgagor pricr 
to the confirmaticn of the sale would 
cease to exist after the confirmation of 
the sale. The following pronouncement 
occurring in Priti Rekha v. Narain®, is 
also pressed into service: 


“ Reading, therefore, Order 21, rule 92 
with Order 34, rule 5, Civil Procedure 
Code. Iam of opinion that the mort- 
gagor can invoke his equity of redemp- 
tion any time before the Court makes 
an order confirming the sale and until 
the sale becomes ‘absolute’ thereunder.’’ 
Lastly, the learned counsel leans heavily 
upon the following view expressed by 
the Supreme Court in Hukkum` Chand v. 
Banzi Lal® at pages 88 and 89 of the 
report :— 
“Tt may be noted that there is no 
power under Order 34, rule 5 to ex- 
tend time and all that it does is to per- 
mit the mortgagor-judgment-debtor to 
depcsit the amount before confirma- 
tion ofsale. Itdoes not give any right 
to the mortgagor-judgment debtor to 


1. A.LR. 1939 Lah. 79. 

2. ALR. 1956 Cal. 510. 

3. (1967) 3 S.C.R.695: (1968) 2 S.G.J. 32: 
A.LR. 1968 S.C. 86. 


ask for postponement of confirmation of 
sale nor to enable him to deposit the- 
amount. 


We have to interpret Order 34, rule > 
and Order 21, rule 92 harmoniously 
and on a harmonious interpretation 
of the two provisions, it is clear that 
though the mortgagor has the right to- 
deposit the amount due at any time 
before confirmation of sale, there is. 
no question of his being granted’ 
time under Order 34, rule 5 and if the 
provisions of Order 21, rule 92 (1)- 
applied, the sale must be confirmed. 
unless, before the confirmation, 
the mortgagor-judgment-debtor has 
deposited the amount as permitted 
by Order 34, rule 5 (Page 88)...... 
The judgment-debtor — mortgagor: 
. had the right to deposit the amount 
at any time before confirmation. 
of sale within thirty days after the sale- 
or even more than thirty days after the 
sale under Order 34, rule 5 (1), so 
long as the sale was not confirmed. If 
the amount had been deposited before 
the confirmation of sale, the judgment- 
debtors had the right to ask for an order 
in terms of Order 34, rule 5 (1) in their 


favour (Page 8g).’’ 


15. A conspectus of the entire matter 
brings to the surface certain distinct fea- 
tures in the sale and confirmation thereof, 
of mortgaged’ property and the right 
made available to the mortgagor to 
redeem the mortgage after the passing: 
of the final decree and even after the 
sale of the property in terms of the final, 
decree. Order 34, rule 2, Civil Procedure 
Code, provides for the passing ofa preli- 
minary decree in a foreclosure suit, and 
acting thereunder, the Court has not only 
to take account due to the plaintiff-mort- 
gagee at the date of the decree, but has 
also to give the mortgagor time extending: 
upto six months for payment of the money 
due to the plaintiff on taking of accounts. 
Sub-clause (2) of rule 2 of Order 34 
gives the option to the Court, on good 
cause being shown, to extend, from time 
to time, the time fixed for payment of the 
amount adjudged due. And then comes 
Order 34, rule 4, which deals with the 
preliminary decree to be passed in a suit 
forsale. Lastly, there is Order 34, rule 5, 


Fi 


which states that if the mortgagor, on or 
before the day fixed or at any time before 
the confirmation cf sale made in pursu- 
ance ofa final decree makes payment 
inta Court of all amounts due from him, 
the Court shall allow redemption. The 
only condition that is enjoined under 
sub-rule (2) is that, if the mortgaged pro- 
perty or part thereof had been sold, the 
mortgagor would not be entitled to redem- 
ption unless he also deposits into Court, 
for payment to the purchaser, a sum equal 
to five per cent of the purchase money 
paid into Court by the purchaser. Such 
facility is obviously afforded to the mort- 
gagor, because the general principle of law 
is that there should be no clog on the 
‘equity of redemption until the sale is 
concluded finally by Courts order of 
confirmation or as stated, under Order 21, 
tule 92, of the sale becoming absolute. 
Examining the case on hand, I am una- 
ble to see what difference there can be 
in so far as it affects the merits of the 
case, in the position resulting from an 
application under Order 21, rule 90, being 
restored to file for enquiry on the one 
hand and an appeal being preferred 
against an order of dismissal on merits of a 
petition under Order 21, rule 90, Civil 
Procedure Code. The sustainment of 
a petition under Order 21, rule 90 and the 
allowance of an appeal preferred against 
the dismissal of such a petition will both 
have the same effect, viz., of rendering 
the sale invalid. Though the two situa- 
tions may arise at different times, viz. 
the one preceding the confirmation of the 
sale and the other succeeding an order of 
confirmation, the resultant effect in the 
allowance of the petition or the appeal 
would, undoubtedly, be the setting at 
naught of the Court sale of the hypotheca. 
I donot, therefore, agree with the conten- 
tion of Mr. Mani that the ratio in Varada- 
rajan v. Venkatapathy Reddy!, Ramathal v- 
Nagarathinammal*, and Satyanarayana v. 
Ramamurthy®, will have no application 
to the facts of the instant case. 


16. The confirmation or a sale subse- 
quent to the dismissal of a petition urder 
Order 21, rule g0 cannot, in reality, 
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after the situation when the mortgagor- 
udgment-debtor has preferred within 
time an appeal against the dismissal 
of his petition under Order 21, rule 90. 
Though the confirmation of the sale 
does take the auction-purchaser a step 
further than before the confirmation of 
the sale, the confirmation, by itself, is 
Im one sense, inchoate. The confirma- 
tion gives the sale only vaibility but does 
not render the sale an indefeasible one, 
till such time as the appeal preferred by the 
mortgagor against the validity of the sale 
remains undisposed. In that sense, the 
confirmation effected by the executing 
Court may become final as far as the exe- 
cuting Court is concerned, but it certainly 
does not stamp the transaction with 
irrevocable finality when alone the rights 
of parties get crystallised beyond retrace- 
ment. Consequently, the appeal prefer- 
red by the judgment-debtor has the effec 
of rendering a sale and its confirmation 
fluidal and nebulous. It, therefore, 
follows that the finality of the sale i 
tendered at large before the appellate 
Court in appeal and as such, the peti 
tioners will be entitled to exercise the 
right conferred on them under Order 34, 
rule 5 to redeem the mortgage. 


17. The authorities relied om by Mr. 
Mani do not lend support to the case of 
the second respondent. The fixation 
of rights of parties, consequent on the 
passing of a preliminary decree, referred 
to in Rajaraman v. Allahabad Bank Limited} 
has no reference to the instant case. 
By reason of the sale held in terms of the 
final decree and even the ccnfirmation 
of the sale thereafter, the mortgagor does 
not lose his right to capvass the validity 
of the sale before the appellate Court 
and, as long as that right subsists, the 
rights of the parties cannot be said ta have 
become fixed unalterably. With refer- 
ence to Priti Rekha v. Narain, the decision 
itself makes reference to the statutory 
right of the mortgagor to invoke his 
equity of redemption at any time before 
the sale is confirmed and the sale becomes 
absolvte thereunder. The confirmation 
of the sale being irretrievably linked with 


the validity of the sale, the confirmation 





1. A.LR. 1939 Lab. 79. 
2. A.LR.1956 Cal. 510. 
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is nothing more than a contingent one 
till the validity of the sale is finally upheld 
by the appellate Court and, consequently, 
such confirmation cannot seal the fate 
of the mortgagor in so far as the equity 
of redemption in his favour in concerned 
The decision in Hukkum Chand v. Banzi 
Lali, on which considerable reliance is 
placed by Mr. Mani, was rendered under 
circumstances totally different from those 
existing in the instant case. The mort- 
gagor therein did indeed file a petition 
under Order 21, rule 90, Civil Procedure 
Code but subsequently, by agreement with 
the decree-holder Society, withdrew 
the application and fixed a certain time 
limit for payment of the mortgage money 
as envisaged under Order 34, rule 5. 
When default was committed in payment 
of money within the stipulated time and 
when further time for deposit was asked 
for, the Court had to naturally hold that 
time-limit for deposit was arrived at by 
consent of parties and therefore the Court 
had no power to extend the time. That 
was a situation where the attack on the 
sale, under Order 21, rule g0 was piven 
up and therefore, the confirmation of the 
sale had become an irrevocable one. 
Such isnot the case here, since the validity 
of the sale is itself as large in the appeal 
and consequently, the confirmaticn 
not having attained the state of absolute- 
ness. 


18 Mr. Mani would then contend that 
if Order 34, rule 5, is to be construed in 
this manner it would not only place third 
party auction-purchasers at a great dis- 
advantage, in that they are made‘to wait 
for an endless period of time in a state of 
indefiniteness, but at the same time it 
would be conferring on erring and lax 
judgment-debtors an underserved right 
to exercise their right of 1edemption at 
a belated stage of the case. 


19. The further argument of Mr. Mani is 
that an intractable and contumacious 
judgment-debtor, having failed tc exercise 
his right under Order 34, rule 5 before 
the sale is confirmed by the executing 
Court, ought not to be allowed to resort 
to such a right merely because he had 
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preferred an appeal against the dismissal 
of a petition under Order 21, rule 90 
and when the contentions raised in the 
appeal are worthless and devoid of merit. 
It is,no doubt, true that by recognising the 
right of the mortgagor-judgment-debtor 
to exercise his right of redemption even 
after the confirmation of the sale by the 
executing court on the basis of the appeal 
filed by him rendering at large the con- 
firmation of the sale, the auction-pur- 
chaser is kept in a state of uncertainty 
fora considerable length of time and is 
put to hardship, but, nevertheless, the 
argument of Mr. Mani contains a fallacy. 
Order 34, rule 5 provides, the mortgagor 
has a right to redeem the mortgage till 
the validity of the sale is-finally upheld 
and aslongas that right exists, the mort- 
gagor cannot be denied opportunity to 
exercise that right. Whether he exercises 
the right at the earliest opportunity or 
makes bold to exercise the right at a 
belated stage of the case, the right con- 
tinues to subsist and does not get extin- 
guished merely by reason of non-exe1cise 
of rights at a particular stage of the 
matter. 


20. Mr. Mani would, lastly, contend 
that the mortgagor ought not ta be 
allowed to get away with the matter by 
merely depositing the amount mentioned 
in the decree as well as a sum equal to 
five per cent of the amount of the pur- 
chase money, without paying further 
amounts incurred or lost by the auction 
purchaser by reason of his purchase of 
the hypotheca in court sale. In support 
of this argument Mr. Mani points out 
that the sum of Rs. 46,000 deposited ky 
the seccnd respondent towards sale price 
has been lying in Court deposit for 
nearly eight years without any interest 
therefor, that the second respondent has 
incurred expenditure fcr purchase cf 
stamp papers for the sale certificate being 
engrossed and has also paid property tax 
and, unless all these amounts are also 
paid, the mortgagors should not be 
allowed to exercise their 1ight under 
Order 34, tule 5. These factors can- 
rot alter the situation in any manner 
A similar argument was raised in Ramathal 
yv. Nagarathinammal1, and the claim 





1. (1967) 1 M.L.J. 260: 80 L.W. 124. 


11) 


therein was for reimbursement of value 
of improvements effected by the auction- 
purchaser. The Bench deciding the mat- 
ter, held, that such questions had to be 
agitated and adjudicated in independent 
proceedings. The same view would 
prevail in so far as the second respon- 
dent’s claim for reimbursement of expenses 
incurred or moneys lost by him is con- 
cerned. He will have to work out his 
rights in respect of the abovesaid claims 
in independent proceedings against the 
mortgagor. 


t 


21. In the result, the contention of the 
petitioners is upheld and following the 
ratio in Valliammal v. Subramania Iyer; 
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they are permitted to redeem the mort- 
gage by payment of the balance of the 
decree amount and five per cent of the 
purchase money representing the solatium 
to be paid to the second respondent. The 
petitioners are, therefore given time till! 
31st October, 1974 to deposit in this Court 
the abovesaid amounts. If the peti- 
tioners fail to deposit the said amounts 
this petition will stand dismissed and the 
civil miscellaneous appeal will te taken. 
up for hearing on {st Ncvember, 1974 
and disposed of on merits. There will. 
be uo order as to costs in this petition. 


S.J. Petition allowed- 


[EnD or Votume (1975) IT M.L.J. (Reports). } 
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Gokulakrishnan, J: 


Janaki Ammal v. 
Muthia Thevar. 


27th February, 1975. 
G.R.P. No. 2708 of 1974. 


Tamil Nadu Cultivating Tenants Protection 
Act (XXV of 1955), section 3 (3)— 
Tamil Nadu Act (XXI of 1972), section 3 
(1) (a)—Afplication by tenant depositing 
rent under Act (XXV of 1955)—-Pending 
application Act (XXI of 1972) coming into 
Sorce—Oral application by tenant in Court in- 
voking Act (XXI of 1972)—Authorised officer 
converting the application into one filed under 
Act (XXI of 1972)—Whether valid. 


There is absolutely nothing wrong in the 
order passed by the Authorised Officer 
converting the application filed under 
section 3 (3) of Act XXV of 1955 into 
one under Act XXI of 1972, even though 
it has not been so stated in such specific 
terms. 


R. S. Ramanujam, for Petitioner. 
K. Govindarajan, for Respondent. 


S.J. 


Petition dismissed. 


V. Ramaswami, F. 


Rasappa Gounder v. 
G. N. Ramaswamy. 


21st March, 1975. 
S.A. No. 2 of 1973. 


Transfer of Property Act (IV of 1882), section 
III (e)— Joint lessees of land—Surrender of 
lease by one lessee—Effect —Suit for permanent 
injunction. 

One of the lessees can surrender his 
interest in the leasehold in favour of the 


lessor in which case the lessor will be 
entitled to call for partition of that interest: 
alone. fë 


S. Sethuratnam and A. S. Venkatachalapathy,. 
for Appellant. 


D. Raju and M. Venkatachalapathy, for 
Respondent. oe 


S. J. Appeal allowed, 


K. Veeraswami, C.F. and 
Natarajan, F. i 


The State Bank of India 
Kuzhithurai Branch v. 
N. Sundara Money. ` 


24th March, 1975. > 
W.A. No. 231 of 1973. 


Industrial Disputes Act (XIV of 1947), 
section 2 (00)—Termination of appointment 
—Mention in appointment order—Whether 
retrenchment—Termination by employer— 
Meaning of. 


It is true that the word “ termination ” 
in the definition (in the Industrial Dis- 
putes Act) is followed hy the words ‘by 
the employer’. But this is not indicative 
of the fact that termination should always 
and necessarily be by a separate order or: 
an expression independently of the ap- 
pointment order of the period of ter 
mination of employment. In cither case, 
whether by notice or by effluxion of time; 
termination will be by the employer. 


If there is any indication in some form or 
other in the same document making the 
appointment or in any other way, and 
the time at which employment is to come 
to an end is indicated, that will be a ter- 
mination by the employer within the 
meaning of the definition of “ retrench- 
ment ”. 


M. R. Narayanaswami, for Appellant. 
A. Ramachandran, for Respondent. 
S.J. 





K. Veeraswamt, C.F. and 
Neuma Fo S 
` one J K. Yusuf Sheriff v. 
oe K. Akbar Sheriff. 
nd April, 1975- À 
ENE A.A.O. No. 73 of 1975. 


Asbitration Act (X of 1940), section 34—. 


Suit for partition and dissolution of 
ship—Arbitration clause in parinership 


fariner- 


Whether adverse inference can be drawn against 
‚arbitrator. 

It cannot be assumed from the mere 
relationship of the arbitrator with one of 
tthe members of the partnership that the 
arbitrator would act otherwise than im- 
„partially. = Er p 

R: Krishnamurthy and A. R. Lakshmanan, 
for Appellant.: i 

-0. R. Abdul Kalam, for Respondents 1-to 3, 
SJ. 0 Appeal allowed. 


— — 


Appeal “dismissed. 


deed. 
_Arbitrator, husband of one of the partners— 


2 


Gokulakrishnan, J. 


p? S. Ganapathy v. 
; N. Kumaraswami. 


2nd May, 1975: 
os G.R.P. No. 3148 of 1974, 


Limitation Act (XXXVI of 1963), section 5— 
Landlord and tenant—Petition for eviction— 
Eviction ordered—Appeal—Delay in filing— 
Application under Limitation Act to condone 
de Appellate Authority under Rent Controt 
Act—Whether can condone delay. 


As far as the Rent Controller and Appel- 
late Authority created under the Tamil 
Nadu Buildings (Lease and Rent Control) 
Act, are concerned, it is clear that such 
authorities are persona designata and the 
Limitation Act provisions applicable to. 
€ Court ’ cannot be invoked in proceedings 
before such persona designata. 


K. J. Chandran, for Petitioner. 
K. Govindarajan, for Respondent. 
S.J. Petition dismissed. 


a 


K. Veeraswami, G.F. and 
Natarajan, J. 

Peramatha v. 

Ramaswami. 
8th January, 1975. 

L.P.A. No. 76 of 1969. 

Hindu Women’s Rights to Property Act (XVII 
of 1937), section 3 (2)—Suit for partition— 
Joint family —Wife separated from husband 
and joint family by family settlement—Death 
of husband—Widow whether can claim share 
in joint family properties. 


Sub-section (2) of section 3 of the Hindu 
Women’s Rights to Property Act, 1937 
can be applied only to an interest in the 
properties of a joint family of which the 
widow is a member. 


N. Appu Rao, for Appellant. 





S.J. Appeal dismissed. 

Gokulakrishnan, J. 
Shanmugha Sundaram v. 
Janagarajan. 


t1th February, 1975. 
C.R.P. No. 1888 of 1974. 


Civil Procedure Code (V of 1908), section 11 
—Suit for declaration—Culkvating tenant 
—Declaration as such—Plea of res judicata 
—Prior suit dismissed as settled out of Court 
—Whether constitutes res judicata. 


There cannot be any res judicata where the 
former suit had been dismissed as settled 
out of Court. 


T. Rangaswami Iyengar, for Petitioner. 
S. Palaniswami, for Respondent. 
S. J. Petition dismissed. 


Sethuraman, J. 
S. A. Ramiah Nadar v. 
Rajalakshmi Ammal. 
28th February, 1975. 
S.A. No. 287 of 1972. 


Morigage—Suit on—Right of redemption— 
Amount due on demand according to deed— 
When money becomes due—Limitation Act 
(XXXVI of 1963), Article 63. 

Where a date is fixed for redemption of a 
mortgage on a particular date and in 
default of such redemption on that date, 

M—N RQ 


“it is agreed that the mortgagor will pay 


the amount whenever demanded and 
redeem or discharge the mortgage, the 
mortgage money became due at the time 
when the period fixed for redemption by 
the mortgagor expired. The agreement 
to pay whenever demanded did not mean 
that demand was a condition so that it 
became due only on that date. 


A. Varadarajan, for Appellants 
M. V. Krishnan, for Respondents. - 
S.J. Appeal allowed. 





V. Ramaswami, J. 
R. Chinna Boyan v. 
The Commissioner for Hindu 
Religious and Charitable 
Endowments, Madras. 
10th March, 1975. S.A. No. 2003 of 1973. 


Tamil Nadu Hindu Religious and Gharitable 
Endowments Act (XXII of 1959), section 63 
(a)—Constitution of India (1950), Article 26 
—Suit for declaration—Temple—Right to 
manage—Whether vested with a particular 
community— Whether maintainable—“ In‘ ac- 
cordance with law °’— Meaning of—Right vest- 
ed in @ particular community—Whether can 
ve taken away—Constitution of India, Article 
26. 


A suit for a declaration that the right 
to manage and administer a temple and 
its properties is vested in a particular 
community is clearly maintainable. The 
jurisdiction of the Deputy Commissioner 
under section 63 (a) of Act XXII of 1959 
was to decide whether an institution is a 
religious institution; but it does not confer 
any power on him to decide whether it 
exclusively belongs to a particular com- 
munity. 


What Article 26 (d) of the Constitution 
of India provides is that the administra- 
tion of the property shall be “in accor- 
dance with law.” This could only mean 
that the administration and manage- 
ment could be regulated by law and there 
is no absolute right vested in a religious 
denomination in the matter of adminis- 
tration of the temple and its properties. 
But this, would not include a right to take 
away theentire right to management 


leaving a mere husk. Though “regulation”? 
within the meaning of Article 19 might 
include a total deprivation of the right, 
in the context of Article 26 it would be 
difficult to hold: that the law could take 
away the entire right or deprive the 
religious denomination of any right in 
the management of its properties. A law 
which takes away the right of adminis- 
tration from the hands of the religious 
denomination altogether and vests it in 
any other authority would amount to a 
violation of the right guaranteed under 
Article 26. 


N. Vanchinathan, for Appellant. 
The Additional Government Pleader, for 
Respondent. 


S.J. Appeal allowed. 


Gokulakrishnan, F. 
K. Karuppanna Mudaliar v. 
Kuttianna Mudaliar. 

14th March, 1975. 
C.R.P. No. 703 of 1974. 


Civil Procedure Code (V of 1908), Order 6, 
rule 17—Suit for declaration — Decreed— 
Appeal—Applicatian for amendment of plaint 
by plaintiff—Dismissed—Revision—Discretion 
to be exercised by Court. 

A Court cannot shirk its duties because 
by amendment the pleadings have to be 
amended and fresh evidence has to be 
let in. The predominant interest of the 
Court should be to render justice and 
allow amendments for such purposes 
in order to determine the real question 
in controversy between the parties. 


P. S. Srisailam, for Petitioner. 


S. Palaniswami, for Respondent. 
SJ. ——— Pétition allowed. 
Ismail, F. 
Rajammal v. 
Chinnathal alias Mariyayi. 
18th March, 1975. 
Appeal No. 681 of 1971 and 
memo. of objections. 
Evidence Act (1 of 1872), section 68— 
Suit on mortgage—Execution of document 
denied—No attesting witness examined— 
Effect. mos 
Once the execution of a document 
is denied by the alleged executant, the 


document cannot he admitted in evi- 
dence, unless one attesting witness at least 
has been called for proving the 
execution of the document if alive, and 
subject to process of the Court. 


K. Raman, for Appellant. 
R. Rajagopala Ayyar, for Respondent. 


sJ.o-~— Appeal dismissed 
and memo. of Cross-objections allowed. 


V. Ramaswami, J. 
Y. Abdul Mallik v. 
St. Francis Xavier’s Church. 


21st March, 1975. 
S.A. No. 1173 of 1972. 


Madras City Tenants Protection Act (XIX 
of 1955), section 2 (4)—Suit for recovery of 
possesston—Assignee from tenant—Whether 
protected—Superstructure — asstgned—Original 
tenant not entitled for compensation for 
superstructure, 


Though an assignee is now given protec- 
tion under the Madras City Tenants 
Protection Act, it is not all assignees 
that will get the protection, but only those 
assignees of lands and buildings who got 
the assignment prior to 12th September, 
1955 and continued in possession there- 
after. They alone will be entitled to the 
benefit of the protection under the 
amended definition of the term tenant. 
In cases where the original tenant had 
assigned the leasehold rights and the 
superstructure put up by him, he will 
not be entitled to compensation for the 
superstructure as such. 


P. V. Subramaniam, for Appellant. 


S. K. Ahmed Meeran and Abdul Hedi, for 
Respondent. 


S.J. Appeal dismissed. 


‘Mohan, J. 
Kothandaraman v. 
Pazhamalai. 
2nd April, 1975. 
S.A. No. 439 of 1973 
and G.M.P. No. 4612 of 1975. 


Civil Procedure Code (V of 1908), Order 41> 
rule 27—Suit for  Partition—Additional 
evidence before lower appellate Court—Rejec- 
tion of —Second appeal—Additional evi- 
dence allowed. 


Even at the stage of second appeal, a 
registered document of the year 1924, 
to which no exception could be taken, 
could be admitted by way of additional 
evidence. 


V. Sridevan, for Appellant. 
P. S. Ramachandran, for Respondents. 


S.J. — Appeal partly 
allowed. 

Gokulakrishnan, J. 
G. R. Narasimha Iyer v. 
Municipal Council, 
Madurai. 


4th April, 1975. 

S.A. No. 2007 of 1972. 
Madras District Municipalities Act (V 
of 1920), section 354—Suit for refund of 
tox—Leoy of tax by Municipality—Juris- 
diction of civil Court—Whether can interfere 
—Basis of assessment questioned. 


It is clear from section 354 of Act V of 
1920 that unless the provision of the 
Act has been in substance and effect not 
complied with, the Civil Court cannot 
interfere with other matters in assess- 
ment, 


When once the basis of assessment is 
questioned there is no difficulty in coming 
to the conclusion that the civil Court has 
jurisdiction to go into such matters. 


K. Parasurama, Iyer, for Appellant. 
K. Alagiriswami, {or Respondent. 
S.J. Appeal allowed. 
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Natarajan, J. os 
B. Ramaswamy Naidu v. 
K. Ramaswamy. 
4th April, 1975. 
C.R.P. No. 1934 of 1973. 
Tamil Nadu Court-fees and Suits Valuation 
Act (XIV of 1955), section 52—Suit for 
recovery af  money—Dismissal—Appeal— 
Court-fee to be paid on appeal—Interest pen- 
dente lite to be included, 


Explanation (3) to section 52 of the Tamil 
Nadu Court-fees and Suits Valuation Act, 
1955, enlarges the ambit of the section 
by bringing within the fold of the subject- 
matter of the appeal the interest accrued 
on the money sought to be recovered 
during the pendency of the suit till the 
date of the decree. 


G. Lakshminarayinan, for Petitioner. 
S. Gopalanaihan, for Respondent 1 and 2 


Thyagatajan, for Additional Govern- 
ment Pleader. 
S.J. ——— Petition dismissed. 


V. Ramaswami, F. 


Palaniswami v. 
Subbaraya Gounder. 

15th April, 1975. 
C.R.P. No. 69 of 1974. 


Tamil Nadu Court-fees and Sutis Valuation 
Act (XIV af 1955), sections 12, 18—Suit 
Jor partition—Creditors of father impleaded 
—Court-fee payable —Declaration by Court 
—Subsequent decision of Supreme Court— 
Application for review—Whether maintain- 


` able. 


\ 
An application for review by a defen- 
dant relating to a Court-fee matter is 
governed by the provisions of section 12 
of the Court-fees Act and he could not 
invoke the provisions of Order 47, rule 
1, Civil Procedure Code. 


When a subsequent decision of the 
Supreme Court was brought to its notice 
the Court was entitled though it had 
no power to review its earlier order, to 
take up the matter as if it had come to 
it under section 18 of the Court-fees 
Act. 


V. Narayanaswami, for Petitioner. 


N. Thyagarajan, for the Additional, 
Government Pleader No. II for State. 


SJ. Petition dismissed. 


Ramaprasada Rao and 
Rainavel Pandian, FJ. 
Panduranga Naicker v. 
Thirugnana Mudaliar. 





16ih April, 1975. . 
A.A.A No. 158 of 1974. 


Tamil Nadu Agriculturists Relief Act (IV 
of 1938) as Amended by Act | VIII of 1973), 
Section 23-C—Applicahon to set aside sale— 
Execution —Court. sale — Application to 
set aside sale after go days but before con- 
firmation—Whether within  time—“ Which- 
ever in later”’—Meaning of.- 


If a person who is entitled to the benefits 
under the Act (VIII of 1973) comes for- 


ward and seeks to set aside the sale or fore- 
closure of his property, then he has go 
days time to do so from the date of the 
publication of the Act in the local Gazette 
or from the date of confirmation of the 
sale, whichever is later. It is in this con- 
text thas the expression “whichever is 
later” has to be understood. 


D. Raju, for Appellant. 
T. R. Rasaoapetan, for T 


S.J. _ Appeal allowed, 


K. Vesraswami, C7. and 
Natarajan, 7. 
R. Valliammal v. 
The Commissioner, 
Hindu Religious and 
Gharitable Endowments 
(Administration) Depa rtment 
Madras-34. 
29ih January, 1975. 
TD W.A. No. 395 of 1972. 


Tamil Nadu Hindu Religious and Charitable 
Endowments Act (XXII of 1959), section 45 
—Temple—Executive Officer appointed by 
Commisstoner—Validity— Subject to such 
conditions as may be prescribed ®”— Mear ing of. 


The expression “‘subject to such conditions 
as may be prescribed” in section 45 (1) 
of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act only means 
that if and when any canditions are 
prescribed, the power of appointment of 
an Executive Officer can be exercised 
only subject to those conditions. The 
section does not say that the power is not 
available if no conditions have been 
prescribed. It is open to the prescribing 
authority to restrict the scope of the 
power, But where it has not chosen to 
do 80, it does not mean that the power 
itself is not available to the Commissioner. 


A. K. Syeeraman and A. S. Kailasam for 
Appellant. 


The Government Pleader, for Respon- 
dent, 


S.J. Appeal dismissed. 


Sethuraman, J. 

Palani Gounder v. 
Sri Sri Sathyanidhiswamigal 
Madathipathi of 
Sri Sri Mulubagal Matt 
at Mulubagal, Kolar Dist. 

26th February, 1975. 
S.A. No. 490 of 1972. 


Madras Hindu Religious and Charitable Fa- 
dowments Act (XXI qf 1959), section 41— 
Minor Inam—Lease of land for five years with 
option for renewal— Whether void—lInter preta- 
tion of statutes. 


Section 41 (1) of the Madras Hindu 
Religious and Charitable Endowments 
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Act, 1959 does not say, either in the 
substantive part or in any other part, 
that an option for renewal would render 
the lease as one for a period exceeding five 
years. The lands were minor inam lands, 
The lease in the instant case was only for 
a fixed term of five years with an option 
for renewal. On the question of the 
validity of the lease, 


Hela: 


In the absence of a similar Explanation as 
in section 34 of the Act the provision has 
to be construed in its plain terms and so 
construed it would only apply where the 
lease exceeds a term of five years. As, 
in the present case, the lease did not 
exceed a period of five years, there is 
nothing invalid about the lease as such. 


P. S. Srisailam and K. Venugopal, for 
Appellant. 


T. Rangaswami Ayyangar, for Respondent, 





S.J. Appeal dismissed. 
Gokulakrishnan, F. 

A. Ramaswamy Thevar v, 

M/s. Madura Ltd. Co., 


Tuticorin Branch. 
4th March, 1975. 
S.A. No. 1311 of 1974. 


Industrial Disputes Act (XIV of 1947), c- 
tion 2-K—Dispute between employer and em- 
ployee—Date of birth of employee— Furisdica 
tion of civil Gourt. 


The civil Court has no jurisdiction to en- 
tertain a dispute between the employer 
and the employee coming within the dee 
finition in section 2-k of the Industrial 
Disputes Act wherein it has been specifi- 
cally made clear that certain disputes - 
have to be referred only to the Labour 
Court constituted under the Act. 


R. Nadanasabapathy, for Appellant. 
King and Partridge, for Respondent. 
S.J. Appeal dismissed, 





Mohan, F. 2 - 

K. Shanmugham v 
, ; Desai Gounder. 
19th March, rae 
: A.A.A.O. No. 154 of 1974s 
Succession Ait (XXXIX of 1925), section 
-214 (l} Execution —procee dings—Death 
of decree-holder—sSuccession certificate whether 
necessary to continus proceedings. 


To continue the execution proceedings 
on the death of a decree-holder, the legal 
representatives on record were allowed 
-to maintain the proceedings by the Courts 
“below relying on the decision in Narazana- 
“swami Naidu v. Chellammal, 83 L.W. 791, 
„that no succession certificate was neces- 
sary. On the question whether this view 
was correct, 


` Held: 


The Courts below were fully justified in 
relying on the decision in Nara 
„Naidu v. Chellammal, 83 L.W. 791. 


G. M. Nathan, for Appellant. 


S. N for Respondents Nos. 1 
to 5. - 


T. R. Fieapiei ‘for Respondent No. 7. 
‘ojo A Appeal dismissed. 


a 


ami ` 


Mohan, 7. : ; 
Lalitha v. 
K. Balu. 


25th July, B 
C.M.S.A. No. 166 of 1974. 


: Hindu’ Marriage Act (XX V of 1955), Section 


10—fudicial separation—Petition by wife 
—Dasertion— No attempt by husband “to recall 
wife—Constructive desertion made out. 


The case of desertion pleaded by the wife 
is true, because no attempt had. been 
made by the husband to, recall the wife. 
At any rate, he has not positively stated 
before the Court, nor is there any docu- 
mentary evidence in this direction, The 
case of constructive desertion: as pleaded 
by the wife has been made out. ` - 


O. K. Sridevi, for Appellant. 
P. G. Parthasarathy Iyengar, for Respondent, 
S.J. Appeal allowed. 


Gokulakrishnan, J. . 
Mahalingam Pillai v. 

Krishnamurthi Chettiar. 
29th July, 1975. O.R.P. No. 1550 of 1974. 


Tamil Nadu Cultivating Tenants Arrears 
of Rent (Relief) Act (XX1 of 1972), section 
3—Application by tenant for benefits under 
the Act—Tenant in arrears—Period .for filing 
application already expired—Court whether 
has power to extend the time for payment of 
arrears— Tenant whether entitled to benefits 
under the Act. 


Act XXI, of 1972 was published on 11th 
August, 1972. The time given to the 
tenant to file an application to get the 
‘benefit of the Act expired on 10th 
February, 1973. The tenant filed an 
application only on 13th June, 1973: 
Even at that time, the tenant was in 
arrears. The tenant contended relying 
on the decision in S. Subramania Thevar v. 
Angammal, (1973) T.L.N.J. 516, that the 
Court had power to extend the time to 
pay the arrears for the current fasli 
contemplated under Act XXI of 1972. 


On the question of the validity of the 
tenant’s application, 


Held, Even accepting the said decision, 
the cultivating -tenant ought to approach 
the Court within the period of six months 
contemplated under the Act. Since the 
cultivating tenant had approached the 
Court on 13th June, 1973, he cannot 
get the benefits of the decision rendered 
in S. Subramania Thevar v. Angammal, 
(1973) T.L.N.J. 516. Taking into con- 
sideration the facts of the present case, 
the petitioner is not entitled to the benefits 
of Act XXI of 1972. 


K. Raman and C. L. Vijayaraghavan, for 
Petitioner. 


R. Sundaralingam, for Respondent. 
S.J. 


Petition dismissed. 
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Ramaprasada Rao, F- 
Ashokraj Kandaswa my v. 
R. Thiruvengadaswa my. 
5th August, 1975. i 
C.R.P.Nos. 249 and 250 of 1974. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sections 14, 
18-A—Application by landlord —Repairs 
to. be carried out—Whether vacation by 
tenant necessary— Appellate Authority — 
Whether can appoint a Commissioner for parfose. 


An appeal is a continuation of the original 
proceedings and the appellate authority 
would, therefore, have all the powers 
which the Rent Controller had when he 
was hearing the petition originally as 


‘an original authority. 


Once the authority is vested by statute 
in the original authority, such as the 
Rent Controller, to appoint a Commis- 
sioner in any proceeding before ‘him, it 
follows that such report of the Com- 
missioner also forms part of the record of 
the Appellate Court and is bound’ to be 
scrutinised by him when the appeal is 
heard. This and other normal cir- 
cumstances pertaining to the hearing of 
civil proceedings leads to the inter- 
pretation that the appellate authority 
under the Act XVIII of 1960 has 
authority to appoint a. Commissioner 
in any proceeding before him. 


K. Shanmugham and P. Murugaiyan, for 
Petitioner. 
S.J. Petition 
allowed. 

Ramaprasada Rao, F. 
N. V.P ancha pakesan y. 
K. Swaminathan, 

6th August, 1975. 

C.R.P.'No. 2954 of 1974. 


Tamil Nadu City Tenants Protection Act 
(III of 1921), section 9—Application by . 
tenant —Tenait’s entitlement  recognised— 
Date for fixation of price of land—Date when 
the tenant’s entitlement to compensation is 
Sirst recognised. 


The date for fixation of the price would 
reasonably be the date on which the 
tenant’s entitlement to compensation is 
first recognised. by a.competent Court 
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which hears the matter and. decides ‘on 
it. 
“If the judgments of the higher Courts are 
judgments of affirmance then such orders 
or judgments obviously relate back to 
the date of the order of the first competeat 
Court which decided on the entitlement 
of the tenant under the Act (III of 1921). 


K. N. Balasubramanian, for Petitioner 
_A, Sundaram Iyer, for Respondent. 





S.J. — — Petition 
partly allowed. 

Krishnaswamy Reddy, J. 
a Basheer Khan v. 
' The State af Ta mil Nadu. 


13th August, 1975. 
Crl.M.P. No. 1941 of 1975. 


Madras City Police Act (III of 1888) 
‘section 68—Employees of State Bank—Present 
im the premises after office-hours—Pei mitted 
by watchman—Entiy lawful and cannot be 
said to be ant offence. 


According to the rules framed by the 
department (State Bank of India), the 
‘watchman can permit strangers beyond 
-office-hours only with the permission of 
the higher authorities. In the present 
case the: petitioners. were employees of 
the State Bank and were found inside the 


_the watchman admitted that he 
-permitted them. But the watchman had 


office premises beyond office hours and 
bad 


not obtained the permission of the higher 
authorities. The petitioners were con- 
victed under section 63 of the Madras 
City Police Act. On the question whether 
the petitioners have committed - an 
offence, 


Held, If the petitioners were permitted by 
the “watchman, their entry cannot 
be an unlawful entry, though the watch- 
man may be technically or even lawfully 
prosecuted for having permitted the 
petitioners without obtaining the sanc- 
tion of the higher authorities of the Bank. 
But so far as these petitioners are con- 
cerned, their entry being lawful as they 
got permission from the watchman, they 
cannot be convicted of the offence under 
section 63 of the Madras City Police 
Act. . It is also. significant to note that 


the petitioners were the employees of the 


very Bank and their having stayed beyond 

office-hours, in the circumstances. of 

the case, cannot be said to be an. offence 

within the purview of section 63. 

B. R. Dolia and S. Sunder, for Petitioners. 

IlIrd Public Prosecutor, for State. 

S.J. ` Conviction 
. set aside. 


ee ey fee 


-11 


Maharajan, J. 
Adaikapga Chettiar v. 
Ayesha Natchiar. 


20th February, 1975. $ 
? A.No. 12 of 1972. 


Givil Procedure Code (V of 1908), Section 9 
— Mortgage under French law —Holder enjoy- 
ing a privilege —Suit filed under Indian law— 
Whether correct. 


A holder of a mortgage, although it 
has been granted under the French law 
and procedure, is certainly entitled 
under the Civil Procedure Code to file 
a suit in accordance with the procedure 
thereof. 


When a person, who enjoyed a privilege 
filed a suit in the ordinary civil Court 
on foot of a notarial mortgage deed, 
it is the plain duty of the Court to enter- 
tain it under section 9 of the Indian Civil 
Procedure Code. 


Even though the -plaintiff might have 
had the alternative relief of enforcing the 
mortgage as ifit were a decree without 
resorting to an action “in a civil Court 
undoubtedly the plaintiff shared with the 
other Indian citizens the right to file 
a suit on the mortgage deed in a civil 
Court, obtain a decree and then proceed 
to execute it. 


SJ. ——— Appeal 
dismissed. 
Ramaprasada Rao and 
Rainavel Pandian, 77. 
Thanumalaya Perumal 
Mudaliar v. 


The Commissioner, 
H.R. & C.E., Depart- 
ment, Madras. 


28th February, 1975. 
A.S. No. 787 of 1969. 


Temple—Suit for declaration— Whether private 
or public—Gharacteristics of private temple— 
Grant of two acres of land by  stranger— 
Whether alters the Character of endowment — 
Presence of worshippers on certain occasions— 
Not conclusive that public had ingress. 


The inspection report of the Gommis- 

sioner (H.R. & C.E.), which is to the 

effect that there is no gopuram, no 

dwajasthambam, no procession of the 
M—-N RO 


utsava idols, no hundi nò vahanam and 
no bell, cumulatively taken, give the 
impression that the temple is a private 
one. 


The fact that at one particular point 
of time a small extent of two acres odd 
was additionally granted to the deity 
by some strangers cannot alter the nature 
of the initial grant or the character of 
the institution from a private one to a 
public one. 


No independent witness or member of 
the public has come to say that he was 
visiting the temple as of right and per- 
forming the poojas pursuant thereto, 
The mete presence of the worshippers 
On certain Occasions by itself is not 
conclusive to show that the generality 
of the public were having ingress into 
the temples as of right. 


S. Padmanabhan, for Appellants. 
T. R. Ramachandran, for Respondents. 
S.J. Appeal 


allowed. 


Ramanujam, J. 
; Gobald Motor Service 
(Private) Ltd., Mettupalayam v. 
Regional Transport Officer, 
Coimbatore. 

13th August, 1975. 
W.P. No. 3506 of 1974, 


Tamil Nadu Motor Vehicles (Taxati 
Act (XII of 1974), section 3, ts ue 
the Schedule—Stag. carriage operator —Ps- 
hicle lying idle—Not covered by permit — 
Issue of demand for tax by R. T. O. —Whe- 
ther valid. l 


The charging section 3 of Act XIII of 
1974 says that only motor vehicles 
which are ‘kept or used’ in the State of 
-Tamil Nadu are liable to tax at the rates 
specified for such vehicle in the Sche- 
dule. If the vehicle has not been ‘kept 
or used’ in the State of Tamil Nadu, tax- 
ability does not arise and there is no 
question of application of the rates men- 
tioned under item 7 of the Schedule. 


A. R. Ramanathan and P. Sukumar, tor 
Petitioner. 


S.J. 


ep 


Petition allowed, 


M. M. Ismail, J. 
The Velvaveli Weavers 
Co-operative Production 
and Sales Society Ltd., 
Velvaveli Village, Erode 
Taluk by its President v. 
R. Perumal Naidu. 


18th August, 1975. 
A.S. No. 32 of 1972. 


Limitation Act (XXXVI of 1963), section 14 
—-Time spent in prosecuting previous proceedings 
bona fide—Zxclusion. 


In a suit for reinstatement and arrears 
of pay upto the date of the suit and salary 
from the date of the suit till reinstate- 
ment, the termination of service was held 
to be illegal and reinstatement was 
ordered ; but the plaintiff was directed to 
file a fresh suit for future salary. In the 
second suit for arrears of future salary 
the plaintiff is entitled tu the benefits of 
section 14 of the Limitation Act and no 
portion of his claim is barred by limita- 
tion because he was bona fide prosecuting 
his claim in a previous proceeding. 


N. Stoamani, N. Krishnamurti and V. 
Narayana Servai, for Appellant. 
K. Sarvabauman and T. R. Maat, for 


Respondent. 


RS, Appeal dismissed. 


Ramanujam, F. 
S. Ramani v. 
The State of Tamil Nadu, 


20th August, 1975. 
W.P. No. 5413 of 1975. 


Griminal Procedure Gode, 1973 (II of 1974), 
section 197—I. P. S. Officer—Prosecution 
against—Sanction by State Government — 
Whether valid—Proceedings under sec- 
tion 197 — Administrative — Service of 
order on public servant—Not contemplated 
by section. 


So far as a State Government is con- 
cerned, it is entitled under clause (b) 
of section 197 (1) of the Code of Criminal 
Procedure to grant sanction in respect 
of persons env eyed by them or in respect 
of persons who are employed in connec- 
tion with the affairs of the State at the 
time of the Commission of the offence. 
‘Even I. P. S. officers who at the time 
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of commission of offence were employed 
with the affairs of the State, will stand 
covered by the said clause (4) of section 
197 (1) of the Code of Criminal Proce- 
dure. A proceeding under section 197 for 
the grant of sanction does not partake the 
character of quasi-judicial proceedings. 
It is purely administrative. So long 
as statutory provision under section 197 
does not provide for any notice being 
given to the public servant before 
granting sanction, the actual sanction 
cannot be questioned on the ground that 
no such notice had been given. 


Section 197 of the Code of Criminal Pro- 
cedure does not contemplate the service 
of the order on the public servant. 
Non-service of notice cannot invalidate 
the order, 


V. P. Raman, for Petitioner. 
S.J. 


Sethuraman, J. 


— e m 


Petition dismissed. 


Doraisamy Gounder v. 
Pavayammal, 

26th August, 1975. 
G.R.P. No. 575 of 1974. 


Negotiable Instrument — Promissory note— 
Endorsement in—Impugned as not genuine— 
Application to send the document to 
handwriting expert—Dismissed by trial Court 
— Whether correct. 


The question fer consideration was 
whether a promissory note could be 
parted with (by the trial Court) in favour 
of a finger print expert, whether a private 
or a Government one to find out whether 
an endorsement thereon was a genuine 
One. 


Held, As far as Government expert is 
concerned unless it is not possible for the 
expert to examine the genuineness or 
otherwise of the endorsements without 
taking it from the custody of the Court, 
it would not be desirable to allow the 
document to be handled by him out- 
side the Court. In the circumstances, 
it is proper and desirable to have the 
endorsement examined by the Govern- 
ment expert, but he must do it in the 
presence of a Court official. 


S. Palaniswamy and P. Navaneetham, for 
Petitioner. 


S.J. 





Petition allowed. 


Varadarajan, J. 
M. A. Rathinam v. 
Thangammal, 
4th March, 1975. 


C.R.P. No. 3428 of 1974. 


Tamil Nadu Agriculturists Relief Act (IV of 
1938), section 20—Execution of decree— 
Application for stay under section 20 of Act 
IV of 1938—Applcant whether’ agriculiurist 
entitled to benefits—Decided by the executing 
Gourt against the applicant—Revision—Scape 
of enquiry under section 20. 


Section 20 of Act IV of 1938 does not say 
that execution must be stayed in all 
cases where it is represented that an 
application under section 19 of the Act 
would be filed. Therefore, when an 
application under section 20 is filed and 
it is opposed on the ground that the peti- 
tioner is not a person entitled to the 
benefits of the Act, that question has to 
be gone into and considered before, the 
stay can be granted under this section. 
There would be no question of any hard- 
ship in such a case, for, the parties are 
at liberty to adduce oral and docu- 
mentary evidence with respect to their 
contentions and any finding regarding the 
question whether the petitioner is an 
agriculturist entitled to the benefits of the 
Act or not will be binding on both the 
parties and it cannot be stated that any 
hardship is caused to one party or the 
other by an enquiry under section 20 of 
the Act. The lower Court was right 
in going into the question whether the 
petitioner was an agriculturist entitled to 
the benefits of the Act in the petition 
filed under section 20 (of the Act.) 


S. Natnarsundaram, for Petitioner. 
S. Palaniswamy, for Respondent. 
S.J. Petition dismissed. 





M—n & 6 
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Suryamurthy, F. 
In re, Govinda Naicker. 
4th June, 1975. - 

Crl.R.C. S.R. No. 6156 of 1975. 
Gonstitution of Intdia (1950), Article 227, 
Griminal Procedure Code, 1973 (II of 1974), 
Section 397 (3)—Application to  Sesstons 
Judge under section 397 dismissed— Application 
to High Gourt under Article 227 of the Consittu- 
tion—Whether lies—Scope of Article 227, 


There is in fact no conflict between the 
provisions of Article 227 of the Constitu- 
tion of India and sub-section (3) of section 
397, Criminal Procedure Code. Under 
Article 227 of the Constitution, the High 
Court exercises superintendence over all 
Courtsand Tribunals and has the power 
to interfere and to see that the Courts 
and Tribunals exercise their functions 
within the limits of their authority. 
Under Article 227 of the Constitution, 
the High Court exercises a supervisory 
and an appellate jurisdiction, and con- 
siders the area of the inferior jurisdiction 
and the qualifications and conditions of 
its exercise. An error of law apparent 
on the face of the record isalso subject to 
correction by the High Court exercising 
its powers under Article 227 of the Consti- 
tution. However, this power does not 
justify, an interference with concurrent 
findings of fact. When exercising its 
powers under section 397, Criminal 
Procedure Code, the High Court can 
consider the correctness, legality or pro- 
priety of any finding, sentence or order, 
recorded or passed, and the regularity 
of any proceedings of such inferior Court, 
There is, thus, no conflict, real or apparent 
between the provisions of section 397, 
Criminal Procedure Code and Article 
227 of the Constitution. 


K. N. Balasubramanian, for Petition er. 
4th Public Prosecutor for, State. 
S.J. Petition dismissed. 





Mohan, J. 
S. Sundaresa Mudaliar v. 
Mayavaram Financial Cor- 
poration Ltd. 


16ih July, 1975. 
ne C.R.P. No. 3052 of 1974. 


Civil Procedure Gode (V of 1908), Order 6, 
rule 17—Suit for monep— Chit fund— Suit 
against debtor and surety— Consent decree 
passed with the consent of debtor— Death of 
surety before the consent decree—Legal re- 
presentatives of surety brought on record after 
consent decree—Whether correct. 


The chit fund brought a suit against the 
borrower, the first defendant and the 
surety, the second defendant. A consent 
decree was passed on 10th February, 
1971. But carlier to this decree, on 12th 
January, 1971 itself the surety had died. 
Subsequent to the consent decree the 
legal representatives of the surety were 
brought on record by an interlocutory 
application and the consent decree was 
made binding on them. This was 
challeng ed by the legal representatives. 


Held: The proper procedure would be to 
implead the legal representatives and to 
afford them an opportunity to contest the 
suit. But the Court below has not adopt- 
ed that procedure. Therefore, the order 
of the Court is set aside and the matter 
will be remanded. 


G. Mastlamani, for Petitioner. 
T. R. Rajaraman, for Ist Respondent. 


S.J. ———-—-Petitim allowed. 
Gokulakrishnan, J. 
Mathi Ammal 2° 
Ajjan. 
18th Fuly, 1975. 
C.R.Ps. Nos. 3004 to 3006 of 1973. 


Limitation Act (XXXVI of 1963), section 5— 
Appeal—Death of one of the appellants— 
Abatement —Applications to excuse delay, set 
aside abatement and bring on record the L.Rs. 
of the deceased—Delay of more than 2 years 
— Application  allowed—Whether  valid— 
Sufficient cause’ -—To be liberally construed — 
High Court not to interfere with the discretion 
exercised by lower appellate Court. 

An appeal was pending before the District 
Judge, Coimbatore. One of the appel 
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lants died. After a delay of two years 
the legal representatives of the deceased 
appellant filed interlocutory applications 
to set aside abatement, to excuse delay 
and to come on record as legal represen- 
tatives. These applications were allowed 
by the lower appellate Court. This is 
challenged in these revisions. 


Held, “ sufficient cause ” in section 5 of 
the Limitation Act should receive 
a liberal construction so as to advance 
substantial justice where no negligence 
or inaction or want of brna ‘ire is impu- 
table to the appellant. at consti- 
tutes sufficient cause cannot be laid down 
by hard and fast rules. It must be deter- 
mined by a reference to the circumstances 
of each pafticular case. The discretion 
given by the Limitation Act should not 
be defined and crystalised so as to convert 
a discretionary matter into a rigid rule 
of law. Apart from this aspect of the 
case, the appellate Court had vsed its 
discretion and had come to the conclusion 
that the delay had to be excused. When 
once the Court before which such an 
application was filed was satisfied that 
there was sufficient cause for the delay 
the decision of that authority in such a 
discretional matter should not be ques- 
tioned before the High Court. 


The discretion exercised by the Court 
below could not be interfered with in the 
revisional jurisdiction. 

R. Ramalinga Pillai, for Petitioners. 


A. K. Sreeraman, for Respondents in 
G.R.P. No. 3004 of 1973. 


S.J. 


Petitions dismissed. 


oy 


/ 
Ramaprasada Rao, F. 
Chandra Valli v. 


Sha Poonam Chand. 
26th August, 1975. 
C.R.P. No. 3827 of 1974, 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIL cf 1960), sections 2 (2), 
14 (1) (b)—Petttion for eviction—Tenant 
occupying a portion —Demolition ard reconstruc- 
tion —Whether can be applied to a portion of a 
building—Petition whether maintainable—Pari 
of a building is also building. 


The petitioner-landlord wanted the tenant- 
respondent to vacate that portion of the 
building occupied by him for the purpose 
of demolition and reconstruction under 
section 14 (1) (b) of Act XVIII of 1960. 
There were other tenants and no petition 
was filed against thm. The eviction was 
ordered by the Controller. On appeal, 
the appellate authority remanded the 
matter on the ground that the application 
was not bona fide. On revision, 


Held, the lower Appellate Authority did 
not bear in mind the definition of a 
building in the Act as given outin section 
2 (2) of the Act. The statute recognises 
a part ofa building asa building. If this 
unit which has been given out as a 
measure in the statute itself is borne in 
mind, then the question whether the 
landlord is inclined to demolish the other 
portions of the building and whether he is 
going to file eviction petitions against the 
other tenants in the buildings is outside 
the purview of enquiry. In so far as the 
respondent is concerned he is occupying 
a “ building” within the meaning of the 
Act and the petitioner as landlord can 
under section 14 (1) (b) file an application 
seeking for eviction of the tenant in occu- 
pation of that “ building ” for purposes 
of demolition and reconstruction. This 
is so because a part of a building is also a 
building. 


V. R. Nagarajan, for Petitioner. 
Himmatlal Mardia, for Respondent. 
S.J. Petition allowed. 
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Ramuprasada Rao, F. 


The Madras Motor and 
General Insurance Co., 
Ltd. v. 
V. Balarama Naidu. 
27th August, 1975. 

C.R.P. Nos. 1999 to 20¢2 of 
1973. 
Motor Vehicles Act (IV of 1939), section 96 
(2; (b) (t)—Motor Accident—Vehicle Insur- 
ed—Used fot hire—Insurance Company— 

Not hable for compensaticn. 


The first respondent in each of the four 
civil revision petitions was injured 
in the course of an accident in which the 
insured vehicle plied for hire. On the 
question whether the Insurance company 
would be liable to pay the compensation 
in the teeth of section 96 (2) (b)(i) of the 
Motor Vehicles Act, 


Held: The vehicle which was invelved 
in the accident was running for hire. 
The insurance company therefore would 
not be liable to pay the ccmpensation. 


K. C. Srinivasan, for Petitioner. 


S.J. 


N.S. Ramaswami, J. 


C. Balasundaram v. 
Indian Overseas Bank. 
Kancheepuram. 


Petitions 
allowed. 


—— 


27th August, 1975. 
G.M.A. No. 133 of 1975. 


Tamil Nadu Agriculiurists Relief Act 
(IV of 1938) as amended by Act (VIII of 
1973), sections 4, 20—Amount borrowed 
Jrom bank prior to 1st March, 1972— 
Decree in favour of Bank—Lxecutton—Appli- 
cation under section 20 by debtor for stay of 
execution—Dismissed—Provisions of the Act 
not applicable to debts due to Bank—Conten- 
tion by debtor that Act VIII of 1973 did not 
apply to the case—Whether correct. 


While the Amending Act VIII of 1973 
amended section 8 of Act IV of 1938 
so as to make the scaling down provision 
applicable to debts incurred before 1st 
March, 1972, it also provided that the 
Act is not applicable to debts due to a 
banking company. Section 4 of the 
parent Act has now been substituted by 
the amending Act and as per the new 
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section (clause (4) ) debts due to a banking 
company are exempt from the provisions 
of the Act. 


In.the instant case, Held that the judg- 
ment-debtor was not entitled to have the 
decree debt due to the Indian Overseas 
Bank scaled down. 


B. Ramamoorthy and G. K. Vijayakumar, 
for Appellant. 


R. Vijayan and P. Sreenivasalu, for 
Respondent. 


S.J. Appeal 


dismissed. 


Sethuraman, J. 
Jothi Gowder v. 
Nandi Gowder. 


12th September, 1975. 
S.A. No. 106 of 1973. 


Partnership—Seitled account—When can be 
reopened. 


The ordinary rule is that in a suit fof 
partnership accounts unless it is shown 
that there has been an adjusted account 
ata later date the account of the dealings 
and transactions of the firm begin from 
the date of the commencement of the 


\ 


partnership. However account settled 
between the parties will not as a general 
rule be permitted to be taken up again. 
Settled accounts are those which have 
been agreed between the parties either 
expressly or by conduct as correct, They 
are not subsequently permitted to be 
reopened without special reason. The 
right to have an account taken from the 
firm may also be lost in case there has 
been an acquiescence on the part of a 
partner. A partner may be deemed to 
have acquiesed ina particular account as 
being correct or in a particular item as 
being charg-able or not chargeable to 
the firm if from his act or conduct he 
must be regarded to have accepted the 
same to be so treated. 


Settled accounts can be reopened in foto 
even after a lapse of considerable time 
in case of fraud. 


N. Varadarajan, for Appellant. 


A. K. Snraman and A. S. Kailasam, for 
Respondent. 


R.S. Order accordingly. 


Ramaprasdda Rao, 7. 


The Authorised Officer, Land 
Reforms, Tiruchirapalli. 

12th September, 1975. 
C. R. P. Nos. 3136 & 3137 of 
1972. 


Tamil Nadu Land Reforms (Fixation 
of Ceiling on Land) Act (LV111 of 1961), 
section 74 as amended by Tamil Nadu 
Act XLI of 1971—Land holding — Fixa- 


tion of ceiling limit —Pasture land—Ori- 
ginally exempted—Landlord filing teturn— 
Exemption taken away by Act of 1971 


—Authorised Officer applying provisions of 
the amending Act— Whether correct. 


A landlord filed a return when Act 
XVII of 1970 enabled him not to include 
in bis holding the extent of pasture land 
held by him, and claimed the appro- 
priate relief. But before the Authorised 
Officer could fix the ceiling limit, 
Tamil Nadu Act XLI of '971 was passed 
under which the extent of pasture land 
could be taken into consideration in 
arriving at the net available surplus under 
the Ceiling Act. The Authorised Officer 
took note of it and fixed the ceiling limit 
after the Amending Act came into 
force on 27th December, 1971. The 
landlord questioned the right of 
the Authorised Officer to take into con- 
sideration the Amending Act in fixing 
the ceiling limit. 


Held, The general principle of law is that 
supervening facts and for a greater rea- 
son the supervening law can also, under 
certain circumstances be applied to 
arrive at a decision. On the date when 
the Authorised Officer tookup the 
matter for consideration he had 
to apply the amended law. Once 
the subject-matter is dealt with under 
the Amended Act, then the provisions 
therein have to be invoked and applied. 
The Authorised Officer was right in 
having applied the amending Act and 
determined the surplus. 


K. Sarvabhauman and S. Narayanan, for 
Petitioners, 


S.J. 


Petition dismissed, 
M—-NRQ 


Ay aswami, CF. and 
Natarajan, F. 
Corporation of Madras v. 
C. Kuppuswamy. 
22nd September, 1975. 
W.A. No. 143 of 1974. 


Madras City Municipal  Corpcration Act 
(IV of 1919), sections 86, 91—Order of 
Commissioner of Corporation—Recovers of 
tax from employee who failed to collect the 
arrears of tax—Whether valid. 


The Commissioner of the Corporation of 
Madras passed an order directing the 
recovery of a sum of money from’ a 
Tax Collector which represented his 
share of property tax which he neglected 
according to the Commissioner, to collect 
in spite of instructions and indeed allowed 
the same to become time-barred. The 
counsel for the Commissioner relied 
on sections 86 and 91 of the Madras 
City Municipal Corporation Act, 1919. 
On the validity of the Commissioner’s 
order, 


Held, -When legislative provision vests 
power in a public authority and directs that 
it should be exercised, in the particular 
manner prescribed in this case through 
by-laws, the power cannot be exercised 
in any other way unless the particular 
instance falls within the opening 
words of section 86 (1). There is no 
power for the Commissioner to impose the 
punishment which he has done. 


R. Thillai Villalan, for Appellant. 
R. Krishnamoorthy, for Respondent. 
S.J. Appeal dismissed. 
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Sethuraman, 7. Aa l 
anagaranjani Ammal v., 
j Vadivelu Chettiar. 


24ih September, 1975. 
S.A. No. 1109 of 1972. 


Adverse possession—Co-owner—Requisites. 


In the case of co-owners, the possession 
of one co-owner is i in law as 

ion of all the co-owners. An 
intention to exclude is an essential element 
and the Court must be satisfied that there 
was an intention on the part of those in 
controland possession of the joint family 
property to exclude the person and the 
exclusion was to his knowledge.. In 
order to establish adverse possession 
against a co-heir, ouster of the non-pos- 
sessing co-heir should be made out and 
as between them there must be evidence 
of open: hostile title coupled with ex- 
clusive ion and enjoyment by 
one ofthem tothe knowledge of the other 
as to constitute ouster. 


benefit 
exclusion. The 
under law is 


Mere non-participation in the 
will not amount to 
exclusion contemplated 
the conscious and deliberate act 
amounting to denial of the rightof a 
particular member to have the benefits 
of the property. 

S. K. Ahamed Meeran and Abdul Hadi, 
for Appellant. 


R. Sitaraman, and K. Raman, for Res- 
pondent, 


R.S. ` Appeal dismissed. 


Ramanujam, J. 
N. Vediappan v. 
T. Yuvaraj. 
26th September, 1975. 
W.P. No. 6209 of 1975. 


Tamil Nadu Co-operative Societies Act (L111 
of 1961), section 73—Election of Pan- 
chapatdars—Dispute —Estoppel —Con- 
duct of first respondent whether can ba 
pleaded against — statute— Limitation—-Ruls 
cannot prescribe when the Act does not pres- 
cribe— Tamil Nadu Co-operative Societes Rules 
(1963), Rule 30 (15). 


There cannot be any estoppel against 
the statute and if, as per the statute, 
the petitioner’s election is invalid, it 
cannot be taken to have been cured by 
the conduct of the first respondent in not 
raising the question ot disqualification 
atthe stage of scrutiny of the nomination. 
The rules cannot prescribe any period 
of limitation for a proceeding under 
section 93 of the Tamil Nadu Co-opera- 
tive Societies Act when the Act itself 
does not contain or prescribe any period 
of limitation. Besides rule 30 (15) of 
the Tamil Nadu Co-operative Societies 
Rules (1963) cannot be construed 
as providing any period of limitation for 
filing an election petition under section 
73 of the Act. 


R. Nadaasubapathy and M. Liagat Ali, 
for Petitioner. 


S.J. 





Petition dismissed. 


Natarajan, F. 


Kaliappa Konar v. 
Thirumalai Kumaragwami 
Thevar. 


18th Fuly, 1975. 
S.A. No. 609 of 1972. 


Co-owners—Well—Taking water in turns 
to particular items of lands—Rights of parties 
in the well—Inseparably connected with the 
lands—Co-owner taking water from well 
not entitled to use it for irrigating other lands, 


The exercise of the rights by co-owners 
to take water from a well can only 
have reference to the respective items 
of lands to which they are entitled to 
take water. The fact that the well 
has a copious supply of water or 
that the extended user of water in the well 
to other items of lands would not cause 
detriment to the other co-owner has no 
relevance or significance. It is needless 
to say that the rights of the parties in the 
well are inseparably connected with the 
lands and the rights cannot be enjoyed 
in vacuum or in abstract. A permis- 
sive user in the past or convenient utilisa- 
tion of water in the well by the original 
owner cannot alter the situation. 


Held that one co-owner cannot be heard 
to say that he has unfettered or un- 
restricted right of user in the well during 
his turn. 


V. Ratnam, for Appellant. 
P. 9. Ramachandran, for Respondert. 


RS. Appeal dismissed. 
Mohan, J. 

Adinarayana Chetti v- 

Ayothi Chetti. 


S.A. No. 1035 of 1972. 
81st July, 1975. 


Adverse possesston—Symbolical dstivery—Ad- 
verse possession by third parties—Noat interrupt- 
ed. 


Tt has been held by a series of decisions 
that symbolical delivery of possession will 
not affect the adverse possession of a 
stranger. Hence the symbolical delivery 
will not interrupt the adverse possession 
of third parties like the defendants. 


M—N RQ 
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ŞI. Rajaram, for Appellant. 
I. Nainar Sundaram, for Respondent. 
Appeal dismissed. 





J. Viswanathan Chettiar v. 
The Official Assignee, Madras. 

1st September, 1975. 
O.S.A. Na. 90 of 1974. 


Presidency Towns Insolvency Act (LI of 1909), 
section 17—Tamil Nadu Buildings (Lease 
and Rent Control) Act (XVIII of 1960), 
section 2 (8)—Lease of premses for 
twelve years—Tenant adjudicated insolvent 
—Lease period not expired —O ffictal 
Assignee appointed interim receiver —Possession 
continuing with tenant after expiry of term — 
Right of tenant —Protection personal to him 
—WNot vested with Official Assignee. 


The statutory protection of a tenant, who 
continues, to be in possession of the leased 
premises after the expiry of the term of 
lease is not such property as would vest 
in the official assignee. Since the tenant 
‘had not been deprived of his physical 
possession of the Toa at any time 
and he continued to have such posses- 
sion after the termination of the period of 
lease, he should be regarded as a tenant 
within the extended definition of the term 
under the Tamil Nadu Buildings (Lease 
and Rent Contral) Act and that being 
a personal protection to him as a sta- 
tutory tenant, it did not vest in the 
official assignee. 


G. Ramaswamy, for Appellant. 


R. Krishnamurthy, for Respondent. 
RS. —— Appeal dismissed. 
Sethuraman, J. 
Rakku v. 
Vasanthalakshmi, 


21st October, 1975. 
C.M.P. No, 3128 of 1975, 
C.R.P.S.R. No. 826 of 1975, 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973), section 25 (2), 
Proviso—Revision to Higk Court—Delay of 
58 days—Whether can be condoned. 


Section 25 of the Act XVIII of 1960 
provides for revision against the orders of 


20 


authority specified in 
section” 23. Ihe provisoto section 25 
(2) in specific terms.says that ‘the 
High Court may, in its discre- 
tion allow further time ‘not exceeding 
one month for the filing of any appli- 
cation under section 25 (1). Section 
.25 (1) provides fora period of one month 
for filing a revision to the High Courtand 
the maximum periòd which is liable to 
be condoned is one month under the 
proviso to section 25 (2). This provi- 
sion has to be given effect to and the 
period of delay exceeding the period of 
one morth is not liable to be excus 
under the Act. : 

B. Soundarapandian, for Petitioners. 


T. S. Subramanian, for Respondent. 


Appeal 
dismissed. 


the appellate 


R.S. 


Ismail, J. 
Kamalammal v. 
Shanmugham (alias) 
- Gurunathan. 
A.S. No. 591 of 1972. 
30th October, 1975. me í 


-Civil Procedure Code (V of 1908), Order 
XXXII, tule 2—Minor—Maternal grand- 
father appointed as guardian—Alienation by 
the guardian to discharge mortgage debt— 
Death of . guardian—Minor ` completing 18 
and not 21 years—Suit by the quandom minor 
-against the legal representatives of the erstwhile 
guardian—Suit not with full knowledge he is 
still minor—Sutt without next friend—Main- 
tainability—Continuation of suit after attain- 
ing majority—Effect—Guardians and Wards 
Act (VIII of 1890), section 36—Suit by 
uandam minor against erstwhile guardian— 
Statutory provision not applicable. 


There is a difference between a suit being 
dismissed and a plaint being taken off the 
file; and all that Order 32, rule 2 (i), Civil 
Procedure Code, contcmplates is a plaint 
being taken off the file on an application 
for the said purpose being made by the 
defendant. The Courts have made a dis. 
tinction between two classes of svits insti- 
tuted by a minor one knowing that he was 
a minor and he was incompetent to insti- 
tute a suit without a next friend and 
yet filing the suit with a view ta deceive 
the Court and the other filing suit without 


knowing or realising his minority and 
in the former case the suit being dismissed 
and in the latter case, the plaint being 


„taken off the file. 


In the instant case the minor completed 
the age of 18 and the period of minority 
got enlarged only under the special provi- 
sions of the Indian Majority Act in a case 
where a guardian has been appointed by 
the Court. The present suit was not a 
suit where the plaintiff instituted the same 
with the full knowledge that he was a 
minor and he was incompetent to institute 
the same without a next friend and he 
instituted the same with ulterior mative. 
Since the suit was continued by the plain- 
tiff after he attained majority there was 
no difficulty in treating the proceedings 
before the trial Court as if the plaint was 
taken off the file, but subsequently repre- 
sented after the first plaintiff attained 
majority and the suit was continued there- 
after and there was no impediment to do 
so treating the proceedings since the 
question of limitation does not arise. 


The statutory provision under section 36 
of the Guardians and Wards Act had no 
application.In the first place the provision 
itself contemplates a person -or a next 
friend filing a suit on behalf of the minor 
against the guardian or his legal represer- 
tatives for an account and it does not ac- 
tually deal with a suit filed by a quandom 
minor against his erstwhile guardian or 
his legal representative. 


S. Balasubramaniam, for Appellant. 
R. Balasubramanian, for Respondent. 
RS. Appeal dismissed, 
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THE SUPREME GOURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


-Tyer and A. G. Gupta, FF. 


Sri Navneetheswaraswami Devas- 
thanam Appellant* 


State of Madras e. Respondent. 
Constitution of India (1950), Article 31-A (1), 
proviso 2—Applicability—Notif ication by State 
of Madras in G.O. Ms. No. 2561, Revenue, 
-dated 1st September, 1965 notifying that village 
of Sellur came under Madras Act XXVI of 
1963—Validity—If invalid on the ground 
that proviso 2 to Article 31-A (1) was not 
complied with. 


The notification made by the State of 
Madrasin G.O.Ms. No. 2561, Revenue, 
dated 1st September, 1965 published in 
the Gazette, dated 8th September, 1965 
notifying that the village of Sellur be’ong- 
ing to the Navneetheswaraswami Devas- 
thanam, a religious trust in Tamil Nadu 
came under the provisions of the Madras 
Inam Estates (Abolition and Conversion 
into Ryotwari) Act (XXVI of 1963) can- 
not be struck on the ground that no 
provision for compensation in accor- 
‘dance with the second proviso to Article 
31-A (1) of the Constitution was made. 


[Paras. 1, 8.] 





* C.A. No. 1477 of 1969. Tth February, 1975. 


The provisions of the Madras Land Re- 
forms (Fixation of Ceiling on Land) Act 
(LVIII of 1961) isnot applicable to Jands 
held by religious trusts of a public nature. 
It would follow that the provision of that 
Act fixing the ceiling on ownership of 
land was not applicable to Navneethes- 
waraswami Devasthanam. It was only 
if the ceiling provision was applicable 
that the second proviso to Article 31-A 
(1) of the Constitution wculd be attract- 
ed. [Para. 6.] 


The Judgment of the Court was delivered 
by 


Mathew, J—The appellant, Sri Nav- 
neetheswaraswami Devasthanam in Tan- 
jore District, Tamil Nadu is a religious 
trust of a public nature. It filed a writ 
petition praying for issue of a writ in the 
nature of certiorari quashing the notifica- 
tion made by the State of Madras in 
G.O. Ms. No. 2561, Revenue, dated 
Ist September, 1965 published in the 
Gazette, dated 8th September, 1965 
notifying that the village of Sellur belong- 
ing to the appellant came under the 
provisions of the Madras Inam Estates 
(Abolition and Conversion into Ryctwari) 
Act (XXVI of 1963). The writ 
petition was originally heard along with 
a batch of other writ petitions raising 
similar questions. But during the course 
of the argument of the petitions, as a 
special contention was sought to be raised 
by the appellant, the writ petition, was 
separated from the batch and disposed of 
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separately. The special contention rais- 
ed by the appellant in a supplementary 
affidavit was that the appellant was in 
personal cultivation of the lands in ques- 
tion and as Act XXVI of 1963 made No 
provision for compensation in accor- 
dance with the second. preyiso. to-Article 
31-A (1), the notification was bad for 
that reason alone.. ‘The High Court dis- 
missed the writ petition and this appeal, 
by certificate, is against that order. 
2. There is no dispute that the appellant 
was the sole proprietor of the inam village 
_ in question and the inam lands were unaer 
the direct possession of the appellant. 
On 12th April, 1962 the President gave 
assent to the Madras Public Trusts (Regu- 
lation of Administration of Agricultural 
Lands) Act (Madras Act LVII of 1961) 
and that was published in the Gazette 
on 2tst April, 1962. 


3. By two notifications, dated 21st Decem- 
ber, 1963 and 2gth March, 1965 the 
State Government, in the exercise of its 
power under secticn 52 of the Madras 
Act LVII of 1961, exempted the entire 
extent of the land from the operaticn of 
section 6 of that Act which provides that 
where on the date of the commencement 
of that Act, any public trust personally 
_cultivating land in excess of twenty 
standard acres and continuing to 30 
cultivate that land on such date as may 
be specified in the notification issued by 
the Government in that behalf, the trustee 
of the public trust shall, within such 
period as may be prescribed, from the 
date specified in such notificaticn, lease 
out the lands in such excess to a co-cpera~ 
tive farming scciety or the other persons 
specified therein. The effect of the two 
notifications was that the appellant was 
not obliged to lease out any part of the 
lands covered by the notifications and 
could personally cultivate the same. 


4- The contenticn of the appellant was 
that since the lands were exempted from 
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the purview of section 6 of the Madras 
Act LVII of 1961 by the notifications 
made under section 52, the appellant. 
was in personal cultivation and, under the. 
second proviso to Article 31-A (1), unless- 
provision is made for payment of com- 
pensation at a rate which shall not be less. 
than the market value of the Jand, the 
law relating to the acquisition, namely, 
the provisions of Act XXVI of 1963, 
cannot be valid. 


The second proviso to Article 31-A (1) 
States as follows :— 


“ Provided further that where any 
law makes any provision for the acquisi- 
tion by the State of any estate and. 
where any land comprised therein is: 
held by a person under his personal’ 
cultivation, it shall not be lawful for 
the State to acquire any portion of 
such land as is within the ceiling 
limit applicable to him under any law 
for the time being in force or any 
building or structure standing thereon 
or appurtenant thereto, unless the law 
relating to the acquisition of such land,. 
building, or structure, provides for- 
payment of compensation at a rate 
which shall not be less than the market 
value thereof.” 


5. Therefore, the question is whether- 
there was any law in force which pres- 
cribed the ceiling limit applicable to the- 
appellant. Section 2 of the Madras. 
Land Reforms (Fixation of Ceiling on 
Land) Act (LVIII of 1961) provides > 


“t Subject to the provisions of section 6, 
notlirg contained in this Act shall 
apply to lands held by religious trusts 
of a public nature.” 


6. It would follow that the provision off, 
that Act fixing the ceiling on ownership| 
of land was not applicable to the appel 
lant. It was only if the ceiling provision 
of that Act was applicable to the appellant 
that the second proviso to Article 31-Al. 


11) 


(1) would be attracted. So, even if the 
appellant was in personal cultivation of 
the land, the second proviso to Article 
31-A (1) can have no application. 


7- Counsel for the appellant submitted 
that since the law relating to ceiling did 
not fix any limit to the ownership of 
land by the appellant, the excepting of the 
land owned by it itself provided the ceil- 
ing on its ownership and therefore the 
provisions of second proviso to Article 
31-A (1) will apply. We are unable to 
agree. The proviso is clear that unless 
the law fixing the ceiling limit on the 
ownership of Jand is applicable to the 
appellant, the appellant will not be entitl- 
ed to the benefit of the proviso. 


8. We think the High Court was right 
in its conclusion and we dismiss the 
appeal, no costs. 


V.K. 


Appeal dismissed. Samily’—Gift 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present:—H. R. Khanna and A.C. Gupta 
I. 
M. P. Peria Karuppan Chettiar 
Appellant* 


D. 
Commissioner 


tax, Gift-tax, Madras.. Responde. 


z -+ Appellant 


Commissioner of Incom 
tax, Gift-tax, Madras 


Income-tax Act (XI 


e-tax, Wealth- 
+. Respondent, 
of 1922), section 66 
()—Wealth-tax Act (XXVII of 1957)» 
Sechon 27 (1)—Gift-tax Act (XVII of 
1958), section 26 (1)—Reference—Status 
—~Undividual” or “Hindu undivided 
- of self-acquired properties to 
SONS, their ‘heirs, executors, administrators 
and assignees” —Whether sons Should be 


assessed in status of “individual” or Hy; 

me pees dual” or * Hindu 
The’ appellant’s father had business 
interests and other properties both in 
Ceylon and India. By two deeds, both 
executed on ‘26th Anril, 1432 the appel- 
lant’s father conveyed by way of gift all 
his busin: ss interests and properties in 
Ceylon to the a, pellant and his two 
brothers “their he rs, executors, adminig- 
trators and assignees’. The appellant’s 
fourth brother who was a minor at the 
time was given cash aid properties in 
India equal to one-fourth of the ‘alue of 
his father’s entire assets. For some time 
following he execution of he deeds of 
gift the appellant and his two brothers 
carri'd on the business in Ceylon in 


partnership. The appellant’s father ied 
in May, 1982. On goth December, 1950, 


* C.A. Nos. 1090-1092 of 1970 and C.A. Nos. 
1093 and 1094 of 1970. 19th November, 1974 
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a deed was executed by the four brothers 
partitioning the residue of their father’s 
properties. Till the assessment year 1957- 
58, the appellant filed returns in the 
status of an individual and was assessed 
as such, For the first time in the assess- 
ment year 1958-59 he claimed to be asses- 
sed in the status of a Hindu undivided 
family consisting of himself and his. two 
sons, The Income-tax Officer rejected 
this claim and the assessment for the 
aforesaid assessment year became final. 
Thereafter the appellant transferred to 
each of his two sons a sum of Rs. 30,000 
and Rs. 50,000 on 14th May, 1957 .and 
12th January, 1958 respectively. In the 
imcome-tax assessment for the assessment 
year 1959-60, the previous year ending on 
13th April, 1959, the appellant again 
claimed the status of a Hindu undivided 
family. The claim was again 1ejected 
by the Income-tax Officer. In the wealth- 
tax proceeding for the assessment year 
1957-58 valuation date being 12th April, 
1957, the appellant claimed the status 
of a Hindu undivided family. The 
Wealth-tax Officer rejected the claim. 
In the gift-tax proceeding for the assess- 
ment year 1958-59 the previous year 
ending on 13th April, 1958, the Gift-tax 
Officer brought under assessment the 
sums of Rs. 30,000 and 50,000 amounting 
to Rs. 80,000 which the appellant had 
transferred to each of his two sons, reject- 
ing the appellant’s claims that the afore- 
said sums were not transferred to his sons 
by way of gift but by way of partial parti- 
tion among the members of the Hindu 
undivided family consisting of himself 
and his two sons. The Appellate Assis- 
tant Commissioner held that the appellant 
should bave been assessed in the status of 
a Hindu undivided family and on this 
view allowed the appellant’s claim in the 
income-tax, wealth-tax and gift-tax pro- 
ceedings. The Tribunal upheld the 
Appellate Assistant Commissioner’s deci- 
sion. The High Court answered the 
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reference against the appellant. On 


appeal to the Supreme Court, 


Held, thatthe status of the appellant was 
that of an individual. 


It is clear from the deeds that the donor’s 
desire was to transfer the properties to the 
three sons whom he named and described 
as donees. It was not stated that the 
donees would take the property as heads 
of their family units. The sum of the 
words “heirs, executors, administrators 
and assignees’? in the context in which 
they appear indicate on the contrary that 
the gift was to the sons absolutely, the 
property gifted being both heritable and 
alienable. There is nothing in the two 
documents or the surrounding circum- 
stances to suggest that the interest trans- 
ferred to the sons was limited in any way. 


[Para. 12,] 


Case referred to:— 


C. N. Arunachalam Mudaliar v. C. A 
Muruganatha Mudaliar and another, 1954 
S.C.R. 243: 1953 S.C.J. 707: (1953) 
2 M.L.J. 796: ALR. 1953 S.C. 495. 


Appeals from the judgment and order, 
dated 19th July, 1968, of the Madras 
High Court in Tax Cases Nos. 325 and 
326 of 1964. 


S. T. Desai, Senior Advocate (B. Partha- 
sarathy, Advocate, with him), for 
Appellant. 


T. A. Ramachandran and S. P. Nayar, 
Advocates, for Respondent. 


Thejudgment of the Court was delivered 
by 


Gupta, 7.—The point for consideration 
is the same in these two sets of appeals 
brought on certificate granted by the 
High Court of Madras. M. P. Peria 
Karuppan Chettiar, appellant in 
Civil Appeals Nos. 1090-1092 of 
1970, is a brother of M.R.M. 
Ramaswami Chettiar, appellant in 
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C.As. Nos. 1093 and 1094 of 
1970. The appeals preferred by M.P. 
Perja Karuppan Chettiar arise out of a 
reference under section 66 (1) of the 
Indian Income-tax Act, 1922,section 27 
(1) of the Wea]th-tax Act, 1957, and sec- 
tion 26 (1) of the Gift-tax Act, 1958 
made atthe instance of the Commissioner 
of Income-tax, Wealth-tax and Gift-tax, 
Madras, for determination of the follow- 
ing questions : 


“1, Whether on the facts and in the 
circumstances of the case, the status 
of the assessee was'correctly deter- 
mined as Hindu undivided family for 
the income-tax, wealth-tax and gift- 
tax assessments of 1959-60, 1957-58 
and 1958-59 respectively ? 


2. Whether on the facts and in the 
circumstances of the case, the sum of 
Rs.1,60,000 transferredto the account 
of Muthukaruppan and Palaniappan 
(sons of Peria Karuppan Chettiar) in 
the previous year ending on 13th April, 
1958, was liable to assessment under 
the Gift-tax Act?” 
2. The reference under the Income-tax 
Act relates to the assessment year 1959- 
60, under the Wealth-tax Act to the 
assessment year 1957-58, the valuation 
date being 12th April, 1957 and under 
the Gift-tax Act to the assessment year 
1958-59. 


3. Theappeal by M.R.M. Ramaswami 
Chettiar arises out of a reference under 
section 27 (1) of the Wealth-tax Act at 
the instance of the Commissioner of 
Wealth-tax, Madras, fora decision onthe 
following question : 
**Whethe onthe facts and circum- 
stances ofthe case theassess¢e’s Status is 
that of a Hindu undivided family for 
the assessment years 1959-60 and 1960- 
61 ?” 


The status of the assessee in either groud 
ofappeals would depend on a correct 
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construction of two documents executed 
in 1932 by their father Muthukaruppan 
Chettiar. The relevant facts are briefly 
as follows : 


4. Muthukaruppan Chettiar had 
business interests and other properties 
both in Ceylon and India. He had four 
sons, Narayanan, Ramaswami(Appellant 
in C.As. Nos. 1093 and 1094 of 1970), 
Periakaruppan (appellant in C.A. Nos. 
{090-1092 of 1970) and Palaniappan. 
By two deeds, both executed on 26th 
April, 1932, Muthukaruppan Chettiar 
conveyed by way of gift all his business 
interests and properties in Ceylon to his 
first three sons, 


It is stated that the fourth son who was a 
minor at the time was given cash and 
properties in India equal to one-fourth of 
the value of his father’s entire assets. 
Forsome time following the execution of 
the deeds of gift, Narayanan,Ramaswami 
and Periakaruppan carried on the busi- 
ness in Ceylon in partnership. Muthu- 
karuppan Chettiar died in May, 1932. 
On 20th December, 1950, a deed was 
executed by the four brothers partitioning 
the residue of their father’s properties. 
Till the assessment year 1957-58, Peria 
Karuppan filedreturns in the status of an 
individual and was assessed as such. 
For thefirsttimein the assessment year 
1958-59 he claimed to be assessed in the 
statusof a Hindu undivided family con- 
sisting of himself and his twosons Muthu- 
karuppanand Palaniappan. The Income- 
tax Officer rejected this claim and the 
assessment for the aforesaid assessment 
year becamefinal. Thereafter, Peria 
Karuppan transferred to each ofhis two 
sons a sum of Rs. 30,000 and Rs.50,000 
on 14th May, 1957 and 12th January, 
1958, respectively. In the income-tax 
assessment for the assessment year 1959- 
60 the previous year ending on 13th 
April, 1959, Peria Karuppan again clai- 
med the status of a Hindu undivided 
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family. The claim was again rejected 
by the Income-tax Officer. 


5. Also in the wealth-tax proceeding for 
the assessment year1957-58,valuation date 
being 12th April, 1957, Peria Karuppan 
claimed the status of a Hindu undivided 
family. The Wealth-tax Officer rejected 
the claim. 


6. In the gift-tax proceeding for the 
assessment year 1958-59 the previous year 
ending on 13th April, 1958, the Gift-tax 
Officer brought under assessment the sums 
of Rs. 30,000 and 50,000 amounting to 
Rs. 80,000 which Peria Karuppan had 
transferred to each of his two sons. 
According te the assessee the aforesaid 
sums were not transferred to his sons by 
way of gift but by way of partial partition 
among the members of the Hindu un- 
divided family consistng of himself and 
his two sons. The Gift-tax Officer did not 
accept this claim. 


7. The Appellate Assistant Commissioner 
on appeals preferred by the assessee held 
that he should have been assessed in the 
statuts of a Hindu undivided family and 
on this view allowed the assessee’s claim 
in the income-tax, wealth-tax and gift-tax 
proceedings. The Tribunal upheld the 
Appellate Assistant Commissioner’s deci- 
sion and dismissed the appeals preferred 
by the Department from his order. 


8. Ramaswami Chettiar also was being 
assessed in the status of an individual for 
many years even after the deeds of gift 
were executed. In the assessment year 
1959-60 for the first time he claimed before 
the Income-tax Officer that he should be 
assessed in the status of a Hindu undivided 
family. The Income-tax Officer 
rejected the claim. In the wealth-tax 
assessment for 1959-60 a similar claim put 
forward by him was also rejected by the 
Wealth-tax Officer. On appeal the Appel- 
late Assistant Commissioner held that the 
property belonged to the Hindu undivid- 
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ed family consisting of the assessee and 
his son and on this view allowed the 
assessee’s claim. On appeal preferred by 
the Department, the Tribunal upheld the 
order of the Appellate Assistant Com- 
missioner. 


g- On these facts the questions of law set 
out above were referrred to the High 
Court for determination. The High 
Court was unable to agree with the rea- 
soning and conclusion of the Tribunal 
that the assessee’s claim to be assessed 
as Hindu undivided families was justified. 
Accordingly, in Periakauppan’s case the 
High Court answered the first question in 
the negative and against the assessee, 
and the second question in the affirmative 
and against the assessee. On the same 
reasoning the question referred in Rama- 
swami’s case was answered in the nega- 
tive and against the assessee. 


10. The status of Hindu undivided family 
was claimed upto the High Court mainly 
on the assumption that the Ceylon assets 
conveyed to his three sons by Muthu- 
karuppan Chettiar in 1932 were ances- 
tral property. It has been found, how- 
ever, that these assets were Muthu- 
karuppan’s self-acquired property and not 
ancestral. In this Court Mr. S. T. Desai 
appearing for the appellant in both sets 
of appeals contended that on a proper 
construction of the two deeds executed 
by Muthukaruppan in 1932 it would 
appear that the gift was really not to the 
sons absolutely but to their respective 
family branches of which they were the 
heads. There is no dispute that if the 
sons only were the donees, what they 
received by the gift would not be ances- 
tral property in their hands in view of the 
fact that the Ceylon assets were the self- 
acquired property of the donor. If, 
however, the donor wanted to confer, as 
the High Court puts it, a “ cumulative 
benefit ” on the respective family units 
of the three sons, the property gifted 


11) PERIA KARUPPAN OHETTIAR 
would be the property of the Hindu 
undivided family in each case. The 
question, therefore, is one of construction 
of the two deeds and, as held by this 
Court in C. N. Arunachalam Mudaliar v. 
C. A. Muruganatha Mudaliar and ancther!, 
in such a case “‘ the Court would have to 
collect the intention of the donor from the 
language of the document taken along 


with the surrounding circumstances in. 


accordance with the well-known canons 
of construction.” 


11. The relevant portions of the two deeds 
are in identical language ; in one of them 
the donor’s business interests in Ceylon 
-and in the other his share in “several 
estates, plantations and premises’? were 
transferred. The documents state that the 
donor was desirous of “donating” the 
properties specified in the documents to 
his three sons Narayanan, Ramaswami 
and Periakaruppan, who were referred 
‘to in the documents as donees, in con- 
sideration of the natural love and affec- 
tion which the donor had for them and 
for “ diverse other causes and considera- 
tions”. Prompted by the desire as 
stated above, the donor transferred the 
properties ‘unto the said donees, their 
respective heirs, executors, administra- 
tors, and assignees”. According to Mr. 
S. T. Desai the words “ diverse other 
causes and considerations” were signi- 
ficant and indicated that the gift was not 
to the sons absolutely. We are afraid we 
do not quite see the point of this argu- 
ment. It was not claimed that these 
words made any difference to the charac- 
ter of the deeds which were accepted by 
the Income-tax authorities, the Tribunal 
and the High Court as deeds of gift. 
“These ‘‘ diverse other causes and consi- 
erations *’ together with the donor’s 
natural love and affection for his sons 
prompted him to execute the documents. 





1. 1953 S.J. 707: (1953) 2 M.L.J. 796: 
1954 8.GLR. 243: A.LR. 1953 S.Q. 495. 
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Whatever the reasons were behind the 
gift they are not relevant on the question 
as to who were the objects of the bounty. 


12. Mr. Desai further 'pointed out that 
the gift was stated to be in favour of the 
donees and “‘ their respective heirs, exe- 
cutors, administrators and assignees’ 
which, according to him, indicated that 
really the object of the bounty were the 
sons as heads of their respective families. 
Weare unable to agree. Itis clea: from 
the deeds that the donor’s desire was to 
transfer the propeities to the three sons 
whom he named and described as donees.' 
_It was not stated that the donees would: 
take the property as heads of their family 
units. The use of the words “ heirs 
executors, administrators and assignees ” 
in the context in which they appear in 
our opinion, indicate on the contrary 
that the gift was to the sons absolutely, 
the property gifted being both heritable 
and alienable. There is nothing in the 
two documents to suggest that the interest 
transferred to the sons was limited in any 
way. The surrounding circumstances 
also donot support Mr. Desai’s contention. 
As stated already, for many years follow- 
ing the gift the appellant in either group 
of appeals used to file returns in the status 
of an individual and was being assessed 
as such. In all these years no com- 
plaint was made that they should have 
been assessed in the status of a Hindu 
undivided family. This fact was sought 
to be explained by appellant Peria 
Karuppan, as would appear from the 
supplementary statement of case sub- 
mitted by the Tribunal pursuant to the 
order of this Court, dated 12th April, 
1973, by stating that “since the income 
was not below the limit at which different 
rates of tax would operate, it was imma- 
terial for income-tax purposes whether 
the assessee filed the return in his indi- 
vidual capacity or in his capacity as 
karta of the Hindu undivided family” 
until the assessment year 1957-58 
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when he became conscious of the 
position having learnt that under the 
Wealth-tax Act the exemption limit 
was Rupees four lakhs for a Hindu un- 
divided family as against Rupees two 
lakhs in the case of an individual. We 
do not consider this statement con- 
vincing or sufficient to explain why the 
assessee continued filing returns for so 
many years in the status of an individual. 
13 Mr. Desai further sought to argue 
that the appellant in either set of appeals 
threw the property received by gift in 
the common stock. But there is no 
evidence on record to support this case 
of blending which seems to have been 
argued for the first time in this Court. 

14. For the reasons stated above, the 
appeals fail and are dismissed with costs. 
One hearing fee in each group of appeals. 
TKK. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 


Present :—Y, V. Ghandrachud and R, S. 
Sarkaria, FF. 


Subramanian and another 
Appellants* 





ké) 
State of Tamil Nadu Respondent. 


(A) Penal Code (XLV of 1860) , section 302— 
Gonviction—Sentence of death—Appeal by Spe- 
cial Leave— Testimony of approver—Corrobo- 
ration by independent evidence—Conviction con- 
Sirmed—Sentence commuted to life imprison- 
ment, 


(B) Criminal Procedme Code (V of 1898), 
section 337. 


(C) Indian Evidence 


section 133. 


Act (1 of 1872), 


Where the convictions of the accused 
were based on the evidence of the appro- 





* OrLA.No. 58 of 1973. 12th November, 1974. 
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ver which had been adequately corrobo- 
rated from independent sources, the con- 
current findings of the Courts below that 
the evidence of the approver was reliable 
and was sufficiently corroborated could 
not be disturbed and the convictions were 
right. [Para. 46.} 


The Judgment of the Court was delivered 
by 


Sakaria, 7.—The appellants were tried by 
the Sessions Judge, Tirunelveli Division 
for the murder of Muthiah Pillai, an Ex- 
Member of Parliament and retired Lectur- 
er of a College. Appellant No. 1 (for 
short, A-1) was convicted under section 
302 read with section 34, Penal Code, 
while Appellant No. 2 (for short, A-2) was 
convicted under section 302, Penal Code. 
Each of them was sentenced to death. 
A-1 and A-2 were further convicted for 
offences under sections 457, 392, Penal 
Code and sentenced to rigorous imprison- 
ment. The High Court of Madras dis- 
missed their appeals, upheld their convic- 
tions and confirmed their sentences. 
The appellants havenow come in appeal 
to this Court after obtaining Special Leave 
under Article 136 of the Constitution. 


2. The deceased was a widower. His 
only child, a daughter, Balmani, was 
married to Packiam, P.W. 3, a resident 
of village Therku Medu. The deceased 
lived alone in his house in South Car 
Street, Tirunelveli Town. He owned 
lands in the revenue estates of Kodikulam 
and Thiruthu, situate at a distance of a 
few miles from Tirunelveli town. 


3- A couple of days before his murder, 
the deceased visited village Kodikulam 
and directed Ammachala Thevar, P.W. 
4, a cultivator of his lands, to plough his 
lands in Thiruthu village on the follow- 
ing day. The deceased then departed 
from village Kodikulam for his home 
town at about 5 P.M. Accordingly, on 
the following day, P.W. 4 and his com- 
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panion ploughed the lands of the deceas- 
ed in village Thiruthu. The deceased 
was expected to come to Thiruthu to 
supervise the ploughing operations and to 
pay the wages of the workmen. He how- 
ever, did not turn up. After doing the 
day’s work, therefore, P.W. 4 and his 
companion came to Tirunelveli and 
reached the house of the deceased at about 
7 P.M They found the entrance door of 
the house locked. After waiting in vain 
outside the house for the deceased, they 
went back to their village at 8 P.M, 
P.W. 5, a village Munsiff, also, on that 
day (16th April, 1971) in the evening, 
came to the house for collecting kist in 
respect of the deceased’s lands in Thiruthu 
` village. He also found the front door of 
the house locked. After a futile wait for 
the deceased to turn up, he went away 
at 9 P.M. 


4- On 17th April, 1971 in the evening, 
P.W. 4 again came to the house of the 
deceased to get wages for the ploughing 
done by him. He found the house locked 
as before. This aroused his suspicion. 
He then went to Perumalpuram and 
informed one Gomathinayagam, a rela- 
tion of the deceased, as to how he had 
found the deceased missing and the house 
locked. On being directed by Gomathi- 
nayagam, P.W. 4 reported the matter to 
P.W. 3, the son-in-law of the deceased at 
II P.M, on 17th April, 1971. 


5+ On the morning of 18th April, 1971, 
P.Ws. 4 and 6 and one Dievu Thevar 
again came and entered the front room 
of the house of the deceased after break- 
ing open the lock. Driven back by 
foul smell they came out, and re-entered 
in the company of P.W. 11, the village 
Munsiff, who was brought there by P.W. 
4. This time they went further into the 
second room. The entrance door of the 
third room was lying locked. They 
broke itopen. In the third room lay the 
S—2 
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dead-body of the deceased wrapped in a 
carpet and its legs tied with a rope. 


6. At the instance of the Village Munsiff,, 
P.W. 4 went to the Police Station along 
with P.W. 6 and lodged the report, Exhi- 
bit P-5, at about 9 A.M. After registering” 
the case, the Sub-Inspector (P. W. 7) 
sent a copy of the first information report 
to the Inspector, P.W. 28. 


7- The Inspector, accompanied by the 
Sub-Inspector, reached the scene house 
at 9-45 A.M, and started investigation.. 
He saw the dead-body in the third room, 
blood on the floor, and marks of dragging 
over a length of about 6 ft. He indicat- 
ed all the facts observed by him at the. 
spot in the mahazar, Exhibit P-r2. 
At about 11-30 A.M., he found the Diary, 
Exhibit P-3, of the year 1971, which the. 
deceased used to maintain, under the 
pillows on the cot. He took it into 
possession as per memo. Exhibit P-13.. 
He then prepared the inquest report, 
Exhibit P-14, and examined P.Ws. 3s. 
4, 6 and the daughter of the deceased.. 
At 6 P.M. he detected a blood-stained 
towel secreted in a pitcher in the 4th room.. 
He then found another diary, Exhibit 
P-2, of the deceased relating to the year 
1970, on the wooden bureau. He examin- 
ed the entries in the diaries, fram which 
he came to know that the deceased had. 
association with 36 persons mentioned 
therein. One of them was A-1 with 
whom the deceased had an intimate con- 
nection. The Investigating Officer then. 
searched for A-1 but found him abscond- 
ing. He called and examined 11 out of 
those 36 persons mentioned in the diaries. 


8. The post-mortem examination of the 
corpse was performed by Dr. Natarajan 
on 18th April, 1971. There were multi- 
ple stab wounds on the body. Injuries 
1 and 2 were located on the left and right 
side of the chest, and the rest on the 
abdomen and stomach. The coils of 
intestines were protruding out of injury 


40 


‘No. 7. Injuries 2 to 7 were individually 
and cumulatively sufficient to cause death 
in the ordinary course of nature. The 
‘injuries, in the doctor’s opinion, could 
have been caused with a knife at about 
:mid-night on 15th April, 1971. 


-g. A-1 was, sometime before the occur- 
rence, working as a servant in the house 
of the deceased. During that period, 
che stole away several articles on various 
-occasions. When the deceased discover- 
-ed it, he got executed in his favour, a 
promissory note (P-24) in the sum of 
Rupees 1,000 by A-1, towards the value 
-of the stolen property. 


10. The deceased used to keep his cash 
in the big iron-safe which was lying in 
tthe scene room. He used to wear two 
gold rings, M.O. 5 and M.O. 6, and the 
wrist watch, M.O. 7. These were found 
missing from the dead-body at the time 
-of its recovery. 


az. The prosecution case further is that 
-about two days after the murder, o2 17th 
April, 1971, A-1 pledged the ring, M.O. 
5, with P.W. 12 for Rs. 30. 


I2. A-r was arrested by P.W. 27, at the 
‘Bus Stop near Rastha village on 2nd 
May, 1971. After making a confessional 
statement, A-r, whilst in custody, led 
P.W. 27, in the presence of P.W. 13, to 
the house of PW. 12. Questioned by 
P.W. 27, P.W. 12 prcduced the ring, 
M.O. 5, which was seized by the Sub- 
Inspector as per Exhibit P-21. On the 
same day, in pursuance of the confes- 
sional statement, which he had made 
earlier, A-1 took the Sub-Inspector, in 
the presence of P.W. 13, to the back-yard 
of the house of the deceased and produced 
from a thatched roof the bunch of keys, 
M.O. 4. It was attached as per Exhibit 
P. 22, A-1 was then taken to the Police 
Station where the dhoti, M.O. 11, was 
removed from his person as per Memo. 
Exhibit P-23. 
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13. The big and small safes in the scene 
room were opened on 3rd May, 1971 
at 11 A.M, with the aid of the keys in the 
bunch (M.O. 4) in the presence of P.Ws. 
3, 11 and 21. P.W. 21, the Superinten- 
dent of the Finger Print Bureau, found 
finger and palm prints on the inside of the 
door of the big iron-safe. Those prints 
were photographed. The promissory 
note Exhibit P-24, was lying in the safe. 
It was taken into possession by the Investi- 
gator. 


14. On 13th May, 1971, P.W. 27 
arrested Narayanan, a part-time servant 
of the deceased, at village Vadukatachi- 
mathel. Narayanan made a confessional 
statement which was recorded. This 
information led to the recovery of the 
wrist watch, M.O. 7, of the deceased, 
from P.W. 16 with whom Narayanan had 
pawned it for Rs. 30 on 18th April, 1971. 
Narayanan then caused the recovery cf 
the fan, M.O. 2 from P.W. 15 to whom 
he had sold it on 25th March, 1971. 


15. A-2 was arrested by P.W. 27 on 
22nd May, 1971 from Koilpatti Bus 
Stand in the presence of P.W. 26. The 
knife, M.O. 3, was seized from his person. 
A-2 made the confessiona] statement 
Exhibit P-44. He then led to the Police 
to the recovery of the ring. MLO. 6 from 
P.W. 19. Pursuant to the same state- 
ment A-2 led to the recovery of Rs. 500 
in currency notes from P.W. 18. 


16. On 14th May, 1971, the Police 
Sub-Inspector moved the Sub-Magistrate 
Nanguneri, P.W. 9, for recording the 
confession cf Narayanan who was then in 
jail. Narayanan was sent for by the 
Magistrate from jail on 18th May, 1971. 
After preliminary examination, the Magis- 
trate sent him to the Sub-Jail for reflec- 
tion. Thereafter, on rgth May, 1971, 
the Magistrate recorded his confession, 
Exhibit P-9. On 17th August, 1971, the 
Executive Magistrate 1st Class, Tirunel- 
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veli tendered pardon to Narayanan under 
“section 337, Crimimal Procedure Code. 


a7. The conviction of the appellants 
ests on the testimony of the approver, 
P.W. 1, corroborated by other evidence, 
mostly circumstantia’. 


18. The story narrated by the approver 
-at the trial was, as follows : 


1g. A-1, A-2 and the approver are, all, 
‘residents of Tirunelveli Town and were 
‘known to each other. The services of 
-A-1, as domestic servant, were dispensed 
-with by the deceased about six months 
before the occurrence because A-r had 
been stealing articles from the house of 
the deceased. About three months before 
the occurrence, the approver became a 
casual servant of the deceased on an ad hoc 
‘basis. Even after the terminatioa of his 
-employment, A-1 continued to visit the 
house of the deceased. About three 
months before this murder, the approver 
stole away a table-fan from the house of 
‘the deceased and sold it to Khaja Barji 
for Rs. 80 at Pettai. The deceased sus- 
-pected that the theft had been committed 
again by A-1. A week before his murder, 
the deceased told the approver that A-1 
-had stolen the fan, and, therefore, he was 
going to lodge a complaint with the 
Police. The deceased added that he 
would also file a case against A-1 on the 
‘foot of the promissory note for Rs. 1,000. 
“The approver passed on this information 
to A-r on 15th April, 1971, as he was 
afraid that initiation of proceedings before 
‘the police would expose him as the thief. 
He further informed A-1 that the deceas- 
-ed had in his house the sale proceeds of 
-of 25 kotahs (50 bags) of paddy. They 
‘therefore, made a plan to murder the 
-deceased on the same night and rob him 
~of the cash and valuables. Accordingly, 
at 7-15 P.M, A-I and A-2 joined the 
-approver at a distance of one furlong from 
the house of the deceased. Perumalsami 
“Naidu, P.W. 2, a passer-by saw them 
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conferring there. All the three then 
went to the house of the deceased and 
watched the deceased who was then 
engrossed in reading a newspaper. A-I 
and the approver knew that according to 
his routine, the deceased would soon go 
out to take his dinner. After about 15 
minutes, the deceased went inside the 
house, placed the newspaper near the 
Kali Pooja Room and proceeded further 
to the well inside for a wash. The ap- 
prover stealthily followed the deceased 
into the house and concealed himself 
behind a bureau. After washing his 
hands and legs, the deceased went out 
locking the front door of the house. 
About 15 minutes thereafter, the approv- 
er, as per prior understanding, opened 
the back door of the house by the side of 
the well, and let A-1 and A-2 into the 
house. All the three then hid themselves 
behind the three big bureaus in the bed 
room. At about 9-30 P.M, the deceased 
re-entered the house after unlocking the 
front door. He relocked that door from 
inside, came into the bed room, spread 
the bed-sheet on the floor near the cot 
and went to sleep. At about midnight 
when the deceased was snoring loudly, 
A-1 asked his companions to come out 
and finish the “job ”. A-2 then instruct- 
ed that A-r should switch on the light 
and gag the deceased, while the approver 
would hold the legs of the deceased and 
A-2 do the rest. Accordingly, A-1 put 
on the light. The deceased woke up. 
A-r immediately covered his face with a 
piece of cloth. The approver pinned 
the legs of the deceased to the floor, 
while A-2 pulled out the knife, M.O. 3, 
from his belt and stabbed the deceased 7 
or 8 times on the chest and stomach. 
After about 5 minutes, the deceased 
became still. A-2 then removed the 
blood-stamed dhoti, the bunch of keys 
M.O. 4 and the gold rings, M.O. 5 and 
M.O. 6, from the body of the deceased. 
The wrist-watch, M.O. 7, of the deceased 
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was lying on the radio. A-2 removed this 
watch, also. A-2 then wrapped the 
dead-body with the carpet, M.O. 8, 
and tied hands and feet with a rcpe. 
A-1 placed a towel on the mouth of the 
deceased. Then all the three dragged 
the corpse to the southern corner of the 
room and left it there. A-1 then opened 
the big iron-safe and took out three 
bundles of currency notes and passed 
them on to A-2 who put them in a white 
cloth bag. A-r closed the safe and re- 
tained the key with him. A-1 and A-2 
took the blood-stained dhoti of the 
deceased and the currency notes and went 
towards the side ofthe well. After wash- 
ing themselves at the well they came back 
into the bed room and changed their own 
dhoties with those of the deceased, kept 
for drying near the Pooja Room. A-1 
then opened the front door of the house. 
A-2 first went out. Next did the approv- 
er. A-r locked the interior doors of the 
house. He came out last and locked the 
front door. All the three, as previously 
agreed, then met for sharing the booty 
behind the Santhipalliaiyar Temple at a 
distance of one furlong from the house of 
occurrence. A-2 gave a few currency 
notes to A-1, who demanded more. A-2 
thereupon gave the gold ring, M.O. 5, 
to A-1. Similarly, when the approver 
expressed dissatisfaction at the amount of 
the money given to him, A-2 gave the 
watch, M.O. 7, to him. They then 
dispersed. 

ao. The approver further stated how 
he had pledged the watch with Srirangam 
P.W. and how he had, after his arrest, 
got it recovered. He also stated that he 
had made the confession before the Sub- 
Magistrate. 


ax. There are concurrent findings of 
the Courts below that the approver is 
reliable, and that his testimony has been 
sufficiently corroborated by the other 
evidence qua each of the appellants. 
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22. We have heard the arguments of 
Sarvashri Vanamamalai and R. K. Garg,. 
learned counsel for A-1 and A-2, respect- 
tively. Their main contention is two- 
fold : that, in the first place, the testimony 
of the approver was inherently unreliable ; 
secondly, the evidence produced to corro- 
borate it was neither sufficient nor cogent- 
enough to connect the appellants with the: 
murder. 

2g. We have re-produced earlier the 
substance of the evidence of the approver. 
We have also gone through his statements. 
on record. Barring inconsequential varia-- 
tions, the substratum of his evidence has: 
throughout been consistent. We do not: 
think that his testimony, in the main, is. 
unreliable, or inherently improbable. 
The discrepancies or inconsistencies in: 
his statements pointed out by the learned” 
counsel were duly considered by the 

Courts below. It was found that there- 
were no grounds to reject the testimony of 
the approver. There is no good reason 

for us to take a different view. 


24. This takes us to the question, whe-- 
ther the evidence of the approver was 
adequately corroborated by independent: 
evidence qua the appellants. 


25. We will first take up the case of A-1. 


26. The main items of evidence which. 
have been adduced by the prosecution 
to corroborate the approver may be cata-- 
logued as under : 

(1) Presence of finger and palm prints. 
inside the door of the iron-safe which,. 
according to Finger-Print Expert, were- 
of A-I 5 

(2) Seizure of dhoti, M.O. 11, belonging: 
to the deceased, frcm the person of A-1 
soon after his arrest by the police on 2nd 
May, 1971 5 

(3) Two days after the murder, A-1 sold 
gold-ring, M.O. 5, of the deceased, to- 
P.W. 12, and after his arrest, caused its- 
recovery from P.W. 12 3 


u 


(4) Recovery of the bunch of keys, M.O. 
4, at the instance of A-1 from the thatch 
in the backyard of the deceased. 


27. Evidence with regard to item (1) 
was given by P.W. 21, Superintcndent of 
Finger Print Bureau, and P.W. 22, a 
photographer. The trial Court accepted 
‘that evidence and held that the palm 
‘print found on the big iron-safe was 
sproved to be that of A-r. The High 
-Gourt has reproduced the evidence of 
"P.W. 21 but has not discussed it, possibly 
‘because the learned counsel for the State 
did not stake any argument on it. No 
-useful purpose will therefore be served 
“by burdening this judgment with a dis- 
«cussion of that evidence. 


~28. Regarding item (2), there is the 
unanimous finding of the Courts below 
“that the dhoti (M.O. 11) was seized from 
‘the person of A-1 by P.W. 27 as per 
~Memo. Exhibit P-23 on and May, 1971 
soon after his arrest, and that this dhoti 
-{MLO. 11) was proved to bs that of the 
-deceased because it bore the dhobi mark. 
-29. In this connection, reliance was 
:placed on the evidence of the dhobi, 
“P.W. 8. We are not persuaded to dis- 
turb that concurrent finding of facts. 
‘This circumstance furnishes useful corro- 
“boration of the testimony of the approver 
žin regard to ihe complicity of A-1 in the 
-crime. 


-2g. As regards item (3), it is noteworthy 
‘that this bunch of keys was produced 
(by A-1 from the thatch in the backyard 
of the deceased on 2nd May, 1971. 


_30. This evidence, which was not dis- 
-cussed by the Sessions Judge, has been 
-considered by the High Court in these 
terms : 


“P.W. 1 stated in his evidence that 
the first appellant told him that he 
threw away the key of the big iron-safe 
at the backyard when he went there for 
~washing his hands at the well and he 
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(the first appellant) took with him the 
bunch of keys, M.O. 4 series and the 
key of the outer door lock. P.W. 1 also 
stated that the second appellant after 
the commission of the offence took M.O. 
4 series from the waistcord of Muthiah 
Pillai, and he (P.W. 1) also stated that 
those keys were the keys for the drawers 
in the big Iron Safe. P.W. 27 stated 
that the first appellant took him to the 
house of Muthiah Pillai and from the 
stacked thatch, he produced M.O. 4 
series which he received under Exhibit 
P-22. In cross-examination P.W. 27, 
stated that after the seizure of M.O. 4 
series, he did not put the keys on the 
iron-safe to find out whether they 
really suit it. He also stated that he 
did not ask the first appellant to open 
the Iron-Safes and that he himself 
opened the two safes. After the seizure 
of M.O. 4 series, he took the first appel- 
lant to the Police Station and asked 
him as to how it could be opened and 
that the first appellant told him how 
the Iron Safe could be opened. He 
thereafter opened the Iron Safe. In 
Exhibit P-9, P.W. 1 stated that when 
he asked, the first appellant as to where 
the key of the Iron Safe was, he told 
him that while he was washing his 
hands, he threw away the same at the 
back-yard.” 


31. It was contended before tte High 
Court and that argument has been re- 
peated before us— that if the key had 
been thrown, as the approver has deposed, 
by A-r at the backyard, then it was not 
explained how that key together with 
Others in the bunch, M.O. 4, could be 
recovered from the thatch at the instance 
of A-1. The High Court tried to meet 
this argument thus: 


“ We are unable to see how the evi- 
dence relating to the first appellant 
throwing away the key of the Iron Safe 
is inconsistent with the possible exis- 


14 


tence of another key in M.O. 4 series 
to suit or open the Ion Safe. It has 
not been suggested either to P.W. 1 or 
to P.W. 27 that a duplicate key for 
the big Iron Safe was not available in 
M.O. 4 series and that a separate key 
for the purpose of opening the big 
Iron Safe has been introduced by the 
Sub-Inspector of Police, P.W. 27, in 
the bunch of keys, M.O. 4 series.” 


32. This finding, it is manifest, does not 
reston terra firma o propit,the learn- 
ed judges had to resort to conjecture. 
There was no evidence on the record to 
show that A-1 had a duplicate key of the 
Iron Safe, apart frorn the one found in the 
bunch M.O. 4. This evident gap in the 
prosecution evidence could not be filled 
by surmise, howsoever plausible. We 
therefore, think it unsafe to rely on this 
piece of evidence. 

33. Item (4) is the most telling circum- 
stance that unerringly connects A-1 with 
the commission of the crime in question. 
The concurrent findings of the Courts 
below are : 


(o) that the gold rings, M.O. 5, and M.O. 
, belong to the deceased who used to 
wear them and that these rings were 
found missing from his corpse at the time 
of its recovery. (On this point, the 
Courts have inter alia relied upon the 
evidence of P.Ws. 3, 5and 7). 


6} That on 17th April, 1971 at about 

A.M., A-l pledged. this gold ring (M.O. 
5) with P.W. 12 for Rs. 30 and later, 
on 2nd May, 1971, it was recovered by 
the Police Sub-Inspector (P.W. 27) in the 
presence of P.W. 13, from P.W. 12, pur- 
suant to the information and the lead 
given by A-l. 
34. The Courts below have found the 
evidence of P.Ws. 12, 13 and 27 with 
regard to the recovery of this ring fully 
trustworthy. Tt has not been shown that 
the evaluation of this evidence made by 
the High Court suffers from any gross 
error or material flaw which would neces- 
sitate its re-appraisement by this Court. 
35. It was argued that the investigation 
in this case was dishonest ; that the evi- 
dence with regard to the finger-prints 
on the iron-safe, the recovery of bunch 
of keys and the date of the arrest of A-l, 
had been fabricated, and that consequent- 
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ly, the Courts should have, as a matte 
of prudence, held the entire prosecution 
evidence to be suspect. Reference was 
also made to certain newspapers reports 
published on 22nd April, 1971 and 24th 
April, 1971 to show that A-l had been 
arrested on 23rd April, 1971 and that 
the iron-safe was opened by the police 
with the key on 22nd April, 1971. 

36. We see no merit in this contention. 
There was no ground to hold that the 
prosecution evidence with regard to 
the finger-prints or the recovery of the 
bunch of keys or that relating to the date 
of arrest of A-l and the opening of the 
iron-sale by the police, was false and 
fabricated. It was not suggested to the 
investigating Officer (P.W. 27) that these 
gold-rings, M.O. 5 and M.O. 6, did not 
belong to the deceased. On the contiary,. 
the trend of cross-examination of P.W. 12 
shows that it was accepted as a fact that 
this gold-ring (M.O. 5), on which the first 
initial of the deceased has been engraved,. 
belonged to the deceased. It was suggest- 
ed to the witness that this inscription 
should have put him on inquiry as to its 
ownership. 


37. Be that as it may, the Courts 
belcw have accepted the evidence of these 
recoveries. The tria) Court found P.Ws. 
21 and 22 worthy of credence and held 
that the palmprint found on the iron safe 
was of A-l. The High Court also took 
notice of that evidence, though without 
comments as to its reliability or otherwise. 
Nor aid the High Court hold that the evi- 
dence relating to the recovery of the 
bunch of keys at the instance of A-1, was 
unreliable. Rather, itfound thisevidence 
worthy of credit. We have chosen not 
to act on that evidence, only asa matter 
ofabundant caution. The only infirmity 
in the appraisement of that evidence by 
the High Court, was that a missing link 
was sought to be supplied ae inference 
on speculative premises. is conjecture 
drawn by the High Court was not alto- 
gether implausible in view of the entries 
in the diary of the deceased that A-1 had 
on previons occasions, also stolen the 
keys of the iron-safe. This entry was 
among those which were relied upon by 
A-1. 


38. The newspaper reports were rightly 
ruled out by the trial Court. The 
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reporters concerned were not examined, 
nor was the source of the information dis- 
closed. The triai Court believed the 
testimony of P. W. 27 and P.W. 28 that 
what was open on 22nd April, 1971 was 
not the iron-safe in the scene room but 
the iron bureau kept in the fourth room 
behind the scene room. According to 
these witnesses, the iron safe in the scene 
room was opened on 3rd May, 1971, 
the day following the arrest of A-1 and 
the recovery of the bunch of keys at his 
instance. Thus, there was no foundation 
for the argument that the investigation in 
this case was conducted in any dishonest 
manner. 


39. Approver had stated how after 
the murder, the two gold rings, including 
M.O. 5, were removed by A-2 from the 
corpse of the deceased and how there- 
after M.O. 5 was given by A-2 to A-l as 
the latter’s share of the booty, On this 
vital point, the evidence of the approver 
stood cogently corroborated by the evi- 
dence in item 4. 


40. Furthermore, there was general 
corroboration of the approver in regard 
to the motive and the occasion for com- 
mitting the crime. Two diaries, Exhibit 
P-2 and P-3, in the hands of the deceased, 
were tendered in evidence. Extracts 
from these diaries were relied upon by 
Arl in his witten statement. These 
diaries contain tell-tale entries. ‘They 
support the prosecution story that A-2 
(1) was not only a domestic servant of 
the deceased but also had homosexual 
relations with him, A-1 exploited this 
weakness of the deceased, and frequently 
stole away cash and other articles from 
hishouse. Evidently for fear of exposure, 
the deceased felt helpless and miserable 
and suffered in silence the pecuniary 
losses and indignities inflicted by A-l. 
There is an entry of llth November, 
1970 showing that Subramanian ({A-1) 
left the service of the deceased on that 
day. Murder was committed about five 
months and five days after that date. 


41. The subsequent entries in the diaries 
show that A-] continued to visit covertly 
or overtly the house of the deceased. 
Entires dated, 9th March, 1971 and 
20th March, 1971 in the diary, Exhibit 
P-3 speak of Narayanan (approver). 
They show that the approver also became 
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a confident of the deceased sometime- 
after A-] had left the service of the deceased. 
These entries lend assurance to the evi-- 
dence of the approver, and that of P.W. 3 

in regard to the fact that P.W. 1 wasa 

casual servant or the “errand boy” as 

the learned Judge describes him, of the- 
deceased. 


42. The promissory note, dated 25th 

August, 1969 for . 1,000 executed 

by A-1 in favour of the deceased was an-- 
other item of evidence that confirmed the 

testimony of the approver qua A-1, P.W. 

14 not only proved the execution of this 

note but also the fact that the deceased- 
had got it executed in consideration of the 

value of the articles stolen by A-1. 


EN It is in the evidence of P.W. 7 

at some weeks before the occurrence, 

the deceased had received 75 kotahs of” 
paddy from the cultivators of his lands. 

He sold that paddy at the rate of Rs, 75 
per kotah in Thiruthu village and per- 

sonally col’ected the sale proceeds. The- 
approver informed A-1 about the presence 

of these sale proceeds in the iron-safe of 
the deceased. He further told A-1 how 

the deceased had threatened civil and cri-- 
minal action against A-l. Entry, dated 

29th March, 1971 in the diary. Exhibit 

P-3 indicates that the deceased suspected 

the hand of A-1 in the theft of his table 

fan. The approver himself was afraid 

that if the theft of the fan was reported 

to the police, he (approver) would also 

be in trouble. Thus, A-l and P.W. 1, 

both, had a motive to do away with the- 
deceased and to rob his valuables. 


44. ‘There is still another  circum-- 
stance which lends support to the evidence- 
of the approver. After the murder, A-1 
took out the currency notes from the iron- 
safe and passed them on to A-2 who sub- 
sequently gave a few of them to A-1 and 
P. W. 1 retaining the most of them with 
him. As concurrently found by the- 
courts below, A-2, had, in the beginning 
of April, 1971, borrowed Rs. 500, from 
Perumal Konar (P.W. 18) of village 
Kovilpatti; and some days after the- 
murder, A-2 though a person of humble 
means, was able to return that loan in 
full in the shape of 50 currency notes of 
the denomination of Rs. 10 each. After- 
his arrest, A-2 got those very currency 
notes recovered from P.W. 18. The 
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Courts below found that P.W. 18 was an 
independent and reliable witness. We 
have no reason to differ from that con- 
clusion. This circumstance, though not 
of a conclusive tendency does lend 
assurance to the evidence of the approver 
in regard to the theft of these currency 
notes. 


. The most important pieces of 
corroborative evidence qua A-2, also, was 
the circumstance of the recovery of the 
gold ring (M.O. 6), from P.W. 18 pur- 
suant tothe information supplied by A-2. 
‘That this gold ring belonged to the dece- 
ased and had been found missing from 
his dead-body, stood fully established on 
the record. The testimony of P.W. 19 
was to the effect that A-2, who was 
previously known to him, pledged the 
ring (M.O. 6) with the witness for Rs. 50 
about 20 days after the murder of the 
deceased. Thereafter on 22nd May, 
1971, A-2 led the Police Sub-Inspector 
to the house of the witness. P.W. 19 then 
handed over the ring, M.O. 6, to the 
Sub-Inspector. 


46. In the light of what has been said 
above, it is clear that the evidence of the 
approver had been adequately cor- 
roborated from independent sources 
against both the appellants. They were 
therefore rightly convicted of the murder 
of the ceceased and allied charges. 


47. Now remains the question of 
sentence. Undoubtedly, the murder was 
committed in a ghastly manner, and, but 
for the reason to be stated shortly, the 
capital sentence would not be inappro- 
priate. But we cannot be oblivious of 
the tendency to minimise one’s own part 
and to shift and assign the dominant role 
in the commission of the offence to the 
accused, that is inherent in the evidence 
of all accomplices. In the present case, 
also the approver’s testimony cannot be 
said to be absolutely free from such 
tendency. Nor has its corroboration— 
although reliabie and adequate enough to 
make it safe for sustaining the conviction 
—completely exercised it of that dispo- 
sition there being a common motive for 
the approver and A-l to murder the 
deceased. On the facts of the case, 
therefore, the lesser penalty prescribed 
by law for the offence of murder would 
meet the ends of justice. Accordingly 
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on the capital count, we would commute 
the death sentence of each of the appel- 
lants to that of imprisonment for life. 


48. In the result, the appeal stands 
ismissed except to the extent indicated 
above. 


R.S. Order 


accordingly. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present:—H. R. Khanna, M. H. Beg and 
F. R. Krishna Iyer, FF. 


Ajantha Transports 
Coimbatore, etc. 


U. 


Ltd., 
llants* 


(P.) 
Appe 


M/s. T. V.K. Transports, Pulampatti 
etc. .. Res S. 


A) Motor Vehicles Act (vof 1939), sections 
7 and 64-A— Amendment Act Tamil Nadu 
Act XVI of 1971—Tamil Nadu Motor Vehicles 
Rules, R. 155-A (3) (F). 


(B) Permit, refusal or grant of —Public interests 
— Dominant purpose—Prevous possession or 
grant of permit—Relevancy of —Civil Pro- 
cedure Gode, section 115—Interference in 
revision—Constitution of India (1950), Articles 
133 (1) (c) and 136—No final orders of High 
Court passed—Grani of certificate of fittess— 
Interference under Article 136. 


An exercise of the permit issuing power, 
under section 47 of the Motor Vehicles 
Act, must rest on facts and circumstances 
relevant for decision on the question ot 
public interest, which has to be always 
placed in the fore-front in considering 
applications for grant of permits. Consi- 
deration of matters which are not rele- 
vant to or are foreign to the scope of 
powers conferred by section 47 will 
Vitiate the grant of a permit under the 
section. A fact which in certain cir- 
cumstances, is relevant for a decision on 
what the public interest demands may 
become irrelevant where it is not con- 
nected with such public interest. Every 
class of consideration specified in section 





* C A. No. 1402 of 1974 (with G. Misc. Pet. 
No. 6852 of 1974); C. A. Nos, 2254 of 1969 and 
1481-1483 of 1970. 24th September, 1974. 
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47 (1) of the Act seems ‘correiated to the 
interest of the public generally. Section 
47 (1) (a) gives the dominant purpose and 
section 47 (1) (b) to (f) are only its 
sub-categories or illustrations. If any 
matter taken into consideration is not 
shown to be correlated to the dominant 
purpose or the relationship or the effect 
of a particular fact, which has operated 
in favour ofa grant is such as to show that 
it is opposed, on the face of it, to public 
interest, the grant of permit will be bad. 
The power to grant permit under section 
47 of the Act is limited to the purposes 
for which it is meant to be exercised. 
Considerations which are relevant for 
applying Articles 14 and 19 (1) (g) of 
the Constitution could not be fcreign 
to the scope of section 47 (1) (a) which is 
fairly wide. (Para, 23.] 


Where the power to grant permits shows 
that its exercise is meant to be judged on 
the touchstone of the interests of the 
public generally, the test being broad 
enough to take in applications of Articles 
14 and 19 a (g) read with the relevant 
proviso, which require a just and reason- 
able balancing and reconciliation of 
general and individual interests, it would 
not be correct to hold that the power 
contained in section 47 of the Motor 
Vehicles Act can go beyond it or against 
it, because to take such a view would 
make the provision itself constitutionally 
invalid. [Para. 24.] 


When the main object, to which other 
considerations must yield in cases of 
conflict, of the permit issuing powers 
under section 47 of the Act is the service 
of interests of the public generally, that 
any particular fact or circumstance such 
as a previous recent grant in favour of an 
applicant or the holding of other permits 
by an operator, cannot, by itself, indicate 
how it is related to this object. Unless, 
there are other facts and circumstances 
which link it with this object the nexus 
will not be established. A recent grant 
or the possession of other permits is 
neither a qualification nor a disqualifi- 
cation divorced from other circumstances 
which could indicate how such a fact is 
related to the interests of the public 
generally. It is only if there are other 

cts establishing the correlationship and 
indicate its advantages or disadvantages 
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to the public generally that it will become 
a relevant circumstance. But in cases 
where everything else is absolutely equal 
as between two applicants which will 
rarely be the case, it could be said that 
application of the principle of equality of 
opportunity which could be covered by 
Article 14 may enable a person who is 
not a fresh grantee to obtain a preference. 
Such a consideration, could not be said 
to be outside the broad view of the interest 
of the public generally so as to include 
within its purview application of tests 
underlying provisions giving fundamental 
rights to citizens under Articles 14and 19 
of the Constitution. [Para. 25.] 
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Relevancy or otherwise of one or more 
grounds of grant or refusal of a permit 
could be a jurisdictional matter. A grant 
or its refusal on totally irrelevant grounds 
would be ultra vires or a case of excess of 
power. Ifa ground which is irrelevant 
is taken into account with others which 
are relevant, or, a relevant ground, 
which exists, is unjustifiably ignored, it 
could be said to be a case of exercise of 
power under section 47 of the Act, which 
is quasi-judicial, in a manner which 
suffers from a material irregularity. 
Both will be covered by section 115, Civil 
Procedure Code. [Para. 27.] 


The question whether an order is a final 
one determining the rights of the parties 
is material even when considering the 
question of propriety of interference 
under Article 136 of the Constitution. 


[Para. 34.] 
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263; Raman and Raman Lid. v. State 
of Madras, (1959) 2 S.C.R. (Supp.) 
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254; Maharashtra S. R. 1. Gorperation v. 
Mangrulpir Ft. Motor Service (P.) Ltd., 
1971 S.C.R. (Supp.) 561: A.L.R. 1971 S.C 
1804 ; Patiala Bus (Sirhind} Pot. Lid. v. 
S. 7. A. T., Punjab, (1974) 1 S.C.W.R. 
679: A.J.R. 1974 S.C. 1174; Raman 
and Raman (P.} Ltd. o. Sn Rama Vilas 
Service Ltd., C.A. No. 995 of 1965 dated 
3rd May, 1968 (S.C.). `. 
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The Judgment of the Court was delivered 
by 


Beg, F.-—We will detail facts leading up 
to the five Civil Appeals, which were 
heard together, betore formulating and 
deciding the common questions of law 
raised by them. 


2. Civil Appeal No. 1402 of 1974 arises 
out of fourteen applications, including 
that of the appellant before us, Ajantha 
Transports (P.) Ltd., which were consi- 
dered on 29th December, 1971 by the 
Regional Transport Authority, Coimba- 
tore, for the grant of a stage carriage 
permit to ply an additional bus on the 
route from Coimbatore to Sathyaman- 
galam via Koilpalayam and some other 
places. Five of these were rejected on 
the preliminary ground that the pres- 
cribed fees had not been paid. One 
was withhela from consideration for 
want of Income-tax Clearance certifi- 
cate. One applicant was found dis- 
qualified, under section 62-A (c) of 


“Residence}B. O. Workshop. 


—— —— — 





2nd appellant 2 2 
Respondent fen See 


3. It appears, from the order of the 
State Transport Tribunal that the parties 
did not dispute the correctness of the 
marks actually assigned under various 
heads. The contention of the second 
appellant, M/s. P. V. K. Transports, 
before the State Tribunal, that two addi- 
tional marks should also have been allot- 
ted to it tor its Branch Office, was rejected 
on the ground that the Regional Trans- 
port Authority had rightly refused to 
grant additional marks for this reason as 
the Branch Office.had not been function- 
ing continuously and was meant only for 
buses plying under temporary permits, 
The Tribunal then observed that, ifopera- 
tional qualifications only were taken into 
account, P. V. K. Transports had secured 
6.42 marks as against 5.69 of the Ajantha 
Transports (P.) Ltd. It pointed out that 
the respondent before it was given two 
additional marks under the heading 
© Viable Unit’ only because it had three 
buses running as against one of P. V. K. 
Transports. Itsetaside the order of the 
Regional Transport Authority and pre- 
ferred the claims of P. V. K. ‘Transports 
on two grounds stated as follows : 
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the Motor Vehicles Act as amended by 
the Tamil Nadu Amendment Act XVI 
of 1971, because he already had more than 
ten permits. Out of the remaining seven 
applicants, the highest scorer, according 
to the marking system adopted by the 
Regional ‘Transport Authority of the 
region, was one Palaniappa Gounder 
who obtained nine marks. But, Gounder 
was “ by-passed ” in favour of the appel- 
lant who secured 8.69 marks because 
Gounder had already been granted a 
permit on 8th October, 1971. Three 
appeals, including one by Gounder, were 
then preferred to the State Transport 
Appellate Tribunal against the Regional 
Transport Authority’s resolution. Only 
the appeal of P. V. K. Transports, des- 
cribed as “ the second appellant ”, suc- 


ceeded, although this party was awarded 
only 7.62 marks as inst 8.69 of the 
appellant before us. e break up of 


the marks allotted, in accordance with 
Rule 155 (A) of the Tamil Nadu Motor 
Vehicles Rules, was given as follows : 


Experience. Sector. Viable Unit Total. 
2 042 1 7.42 
1.63 0.06 3 8.69” 


“The Regional ‘lransport Authority 
had not borne in mind the relevant con- 
siderations under section 47 (1) of the 
Motor Vehicles Act in choosing the 
best one for the permit. I am of the 
view that the claim of the 2nd appellant 
should be upheld as against the respon- 
dent on two substantial grounds. 
Firstly, the respondent was a recent 
grantee on the date of meeting, 
having obtained its third permit on 
31st July, 1971, about five months 
prior to it. The 2nd appellant’s only 

it was got by iton 8th December, 
1970. Asalready noticed, the Regional 
Transport Authority has chosen to 
bypass applicant No. 8 (K. Palaniappa 
Gounder), the top scorer on the only 
ground that he was a recent grantee. 
This is a matter for surprise as to why 
he did not apply the same test to the 
respondent, also a recent grantee. 


‘Thatrecent grantisa relevant considera- 
tion is beyond dispute. Secondly the 
2nd appellant is a single permit holder 
and the respondent is a three permit 
holder. This being a medium route, 


y 
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the claim of the former, whose qualifica- 
tions are almost the same as those of 
the latter should be preferred. In W.P. 
No. 120 of 1971 and 2028 of 1971 the 
Madras High Court has upheld the 
judgment of the Tribunal preferring a 
single permit holder as against a two 
permit holder (vide also Judgment in 
W.P. No. 482 of 1971). I therefore 
fina that the 2nd appellant is best 
suited for the grant of this permit.” 


4. The High Court, Madras had rejected 


the Ajantha Transports’ Revision Peti- 
tion under section 115 of the Civil Proce- 
dure Code which was made applicable 
to decisions of the Tribunal by the Tamil 
Nadu Motor Vehicles Amendment Act 
XVI of 1971. It held that there was no 
error of jurisdiction or material irregula- 
rity in the exercise of jurisdiction since 
the Tribunal had based its decision on 
relevant considerations. Against this de- 
cision the appellant was granted special 
leave to appeal to this Court. 


5. Civil Appeal No. 2254 of 1969 arises 
out of twenty-one applications which 
came up for consideration before the 
Regional Transport Authority. South 
Arcot, Cuddalore, for grant of a stage 
carriage permits for the route from Porto 
Novo to Puliyangudi. The Regional 
Transport Authority rejected five appli- 
cations on the ground that they were from 
new entrants who had no previous experi- 
ence of this business. One was rejected 
on the ground that it was from a dissolved 
company. Another was ejected because 
the applicant was dead. Six were elimi- 
nated because of bad entries on their 
permits during the preceding year. Five 
were rejected on the ground that they 
had either no workshops or not sufficient- 
ly equipped workshops. Out of the three 
remaining applicants, one was consider- 
ed inferior in merit in comparison with 
the remaining two, as his knowledge of 
the route was not so good as of the other 
two. The joint applicants Chettiar and 
another at No. 6 were preferred to Nata- 
rajan, applicant No. 13, on two grounds : 
firstly, the applicants at No. 6 were consi- 
dered as somewhat better acquainted 
with the routes ; and, secondly, the appii- 
cant No. 13 had secured a recent grant 
of a permit on another route. Hence, it 
was considered more equitable ta drop 


him so as “not to inflict strain on the 
same operator by granting him more than 
one permit at a time”. 


6. Against the above mentioned deci- 
sion of the Regional Transport Authority, 
there were three appeals before the State 
Transport Appellate Tribunal, which 
elaborately considered the claims of 
each appeliant vis-a-vis the successful 
respondents. It preferred the claim of 
Kannon Motor Transport (P.) Ltd., 
principally on the ground that it was a 
local enterprise of persons residing along ` 
the route. It seemed to take the view 
that the mere fact that Kannon Motor 
Transport (P.) Ltd. had been granted 
a permit on another route at the same 
meeting of the Regiona] Transport Autho- 
rity was no disqualification. It did not 
actually hold such a ground to be irrele- 
vant. But, its remarks showed that a 
recent grant ofa permit on another route 
was not considered by it to be really mate- 
rial. It however, made it clear that the 
principal ground of its preference was 
that M/s. Kannon Motor Transport (P.) 
Ltd. was “ a local enterprise ” of persons 
who could be expected to be better 
acquainted with the needs of the locality. 


7. A learned Judge of the Madras High 
Court refused to quash the crder of the 
State Transport Appellate Tribunal be- 
cause the main ground for the preference 
was that the local residence of the parties 
whose appeal had been allowed by the 
Tribunal gave them a better claim, In 
the course of his judgment, however, the 
learned Judge observed that the State 
Tribunal could not be compelled to take 
into account matters which were “ ex- 
terna} ” or irrelevant for the purposes of 
exercising the power of granting permits. 
A Division Bench of the Madras High 
Court, disagreeing with this view, set 
aside the judgment of the learned Single 
Judge and remanded the case for recon- 
sideration to the Tribunal on the ground : 


“ The Tribunal could well have con- 
sidered whether in all the circumstances, 
the first respondent before us, should, 
having regard to public interest, be 
granted more than one permit at the 
same meeting of the Regional Trans- 
port Authority. That would be a rele- 


yant questign.” 
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It pointed out : 


« The first respondent altogether got 
three permits at the hands of the Tri- 
bunal. Whether he having got a 
permit before the Regional Transport 
Authority it wouid be consistent with 
public interest to grant further permits 
at the stage of appeals was undoubtedly 
a matter relevant to the consideration 
and that having not been decided by 
the Tribunal, its order is vitiated.’ ? 


&. The Civil Appeal No. 2254 of 1969 
has come up before this Court after certi- 
fication of the case by the Madras High 
Court under Article 133 (1) (c) of the 
Constitution as fit one for an appeal to 
this Court. 


9. Civil Appeals Nos. 1481-1483 of 1970 
have resulted from 42 applications maae 
for the t of a permit to ply on the 
route Chidambaram to Tirukoilur wa, 
Vedalur, Kadampuliyur, Panruti, and 
some other places, by the Regional Trans- 
port Authority, South Arcot. It appears 
that, after the elimination of a number 
of applications on various grounds of dis- 
qualification, the Regional Transport 
Authority embarked, ultimately, on a 
comparison. of the relative merits of three 
applicants : 


1. Mys. Prabhu Transports (P.) Ltd. ; 
2. Sri Dhanalakshmi Bus Service ; 
3. M. R. S. Motor Service. 


10. The Regional Transport Authority 
found on 23rd December, 1965, the 
ualifications of M/s. Prabhu Transports 
P.) Ltd., to be superior to those of its 
riyals and orderet the grant of the permit 
to it. Fifteen appeals were filed against 
the order of the Regiona! Transport 
Authority. After setting out the quali- 
fications of each of the appellants before 
it elaborately, the State Transport Appel- 
late Tribunal considered the case of the 
appellant before us, M/s. Kannon Motor 
Transport (P.) Ltd., to be best and over- 
ruled the objection that a recent grant 
on a different route altogether should 
also be considered material. It said ; 


c The 9th appellant is M/s. Kannon 
- Motor Transports (P.) Ltd., Chidam- 
baram. It owns 2 route buses. Its 
main office and residence are 'at Ghi- 
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- dambaram. It has a fully equipped 
workshop at that place and arrange- 
ments for effecting repairs have been 
made at the other end of the route i.e. 
Tirukoilur. Its experience is from 
about the beginning of 1961. Its bis- 
tory sheet is perfectly clean. Its route 
knowledge is limited to 74 miles. 
This appellant is a local enterprise who 
is trying to have a viable unit. Ithasa 
fully equipped workshop at one of the 
terminiand at the other termini arrange- 
ments for effecting repairs have been 
made. It has sufficient experience and 
some knowledge of the route. It thus 
possesses basic qualifications for the 
grant. But then it was pointed out 
that this appellant is a recent grantee 
of another permit. In W.P. No. 852 
and 1049 of 1962, it has been held 
that where the recent grant relates toa 
different route aJtogether and if that is 
the only circumstance present that in 
itself may not be relevant as the sole 
ground for declining the grant of per- 
mit. It is not the case of any of the 
appellants that grant for this appellant 
is in respect of this identical route. 
This appellant who has the basic quali- 
ficationsand whois trying to build upa 
viable unit in my view is the most suited 
person to reccive this permit, for each 
of the remaining appellants owns more 
route buses than what he has”. 


11. Three connected Wiit Petitions were 
filed in the Madras High Court against 
the judgment and order of the State 
Transport Appellate ‘Tribunal preferring 
the appellant’s claim over those of others 
on the ground that the appellant should 
have an opportunity to build up a viable 
unit as each of“ the remaining appellants 
owns More route buses ” than what the 
pets had. A learned Single Judge 
of the Madras High Court, after examin- 
ing the orders of the State Tribunal in the 
light of all the facts of cases of the clai- 
mants as set out by the Tribunal itself, 
concluded and ordered : 


“ There has in reality been no selection, 
considering the claims of the applicants 
together. A comparative assessment 
with reference to relevant and material 
facts is Jacking and the ratio of the 
decisions relating to the relevancy of 
recent grants not understood. In ‘the 
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circumstances the order òf the State 
Transport Appellate Tribunal cannot 
be sustained. Itis, therefore, quashed. 
The Tribunal has now to take up the 
matter and consider the claims of the 
aggrieved applicants, the petitioners in 
the Writ Petitions and the Ist respon- 

` dent, afresh, in the light of the observa- 
tions contained herein.” 


12. The matter was then taken before a 
Division Bench of the Madras High Court 
in these appeals. The Division Bench 
quoted the following passage from the 
judgment of the learned Single Judge 
setting out the main grievance of the 
petitioners in the High Court : 


“Counsel pointed out that, in the 
instant case, it is not even a case of 
recent grant in favour of the common 
first respondent, and that, ignoring the 
salutary and essential principle of giv- 
ing equal opportunity te competent 
operators, the common lst respondent 
has been made to build up his viable 
unit out of permits granted at che same 
sitting ofthe Regional Transport Autho- 
rity and two by the Tribunal. It is 
submitted that the petitioners have not 
been found to be unfit and if they were 
not otherwise disqualified their claims 
to build up viable units along with the 
*lst respondent should have been con- 
sidered and the permits distributed.” 


It then gave the following justification of 
the view of the learned Single Judge and 
the dismissal in limine of the appeal 
before it; 


“ Now it is pointed out to us that the 
grant of the permits for the routes Porto 
Novo to Puliyangudi and Chidam- 
baram to Perambalur has been set at 
large for fresh consideration of the 
merits of the applicants, by the State 
Transport Appellate Tribunal. What 
the learned Judge has done in the pre- 
sent case, relating to the grant of the 
permit for the route Chidambaram to 
Tirukoilur, is to set at large the grant 
of the permit for the route also, that 
the claims of the rival applicants can 
be considered bearing in mind also the 
circumstance mentioned above, which 
was considered as a relevant circum- 
stance for the grant of the permits more 
or less at the same time, for different 


overlapping routes as between compe- 
ting operators. It is this reason which 
appears to have weighed primarily 
‘with the learned Judge in setting aside 
the order of the State Transport Ap- 
pellate Tribunal and remanding the 
matter to the same Tribunal for fresh 
disposal. In our opinion the correct- 
ness of the principle relied on by the 
learned Judge for setting the matter 
at large in the present case cannot be 
seriously disputed. It was clearly neces- 
sary to have the matter regarding the 
grant of the permit for the route Chi- 
dambaram to Tirukoilur also consi- 
dered afresh, since the grant of the 
permits for the other routes also has 
been set at large. The learned Judge 
in the order now impugned has also 
restricted the scope of the loner Appel- 
late Tribunals order to the claims of 
the petitioner and the Ist Respondent 
in the Writ Petition. To this extent 
the scope of the fresh enquiry has been 
narrowed and this will be an advan- 
tage to the appellant. In the above 
circumstances, we see no ground to 
interfere with the order of the learned 
Judge in the Writ Petition in these 
writ appeals which are dismissed in 
limine ”. 
13. Against the Division Bench judg- 
mentand order we have three appeals Nos. 
1481-1483 of 1970 before us by grant of 
Special Leave. 


14. Three questions which fall for con- 
sideration upon the facts set out above 
are : 


(1) Is possession by or recent grant of 
another permit to an applicant for a 
stage carriage permit, either by itself, or, 
in conjunction with other facts and cir- 
cumstances, a relevant consideration in 
either refusing or granting a permit to 
an applicant ? 

(2) Ifitis, in any particular set of circum- 
stances, a relevant consideration, what is 
the weight to be attached to it in the 
assessment of the comparative merits of 
rival claims ? 

(3) Does the High Court’s judgment or 
order in any of the cases dealt with by it 
call for interference by us in any respect 
in exercise of our powers under Article 
136 of the Constitution ? 
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15. The questions posed above must, we 
think, be answered having regard to the 
provisions of section 47 of the Motor 
Vehicles Act and such relevant ana valid 
rules as may be framed for laying down 
the mode of exercising power to grant of 
permits. Section 47 (1) of the Act reads 
as follows : 


« A Regional Transport Authority shall, 
in considering an application for a 
stage carriage permit, have regard to 
the following matters, namely :— 


(a) the interests of the public generally, 


(b) the advantages to the public of the 
service to be provided, including the 
saving of time likely to be effected there- 
by and any convenience arising from 
journeys not being broken ; 


(c) the adequacy of other passenger 
transport services operating or likely 
to operate in the near future, whether 
by road or other means, between the 
places to be served ; 


(d) the benefit to any particular loca- 
lity or localities likely to be afforded 
by the service; 


(e) the operation by the applicant of 
other transport services, including those 
in respect of which applications from 
him for permits are pending ; 


(/) the condition of the roads in- 
cluded in the proposed route or area ; 
and shall also take into consideration 
any representations made by persons 
already providing passenger transport 
facilities by any means along or near 
the proposed route or area, or by any 
association representing persons interest- 
ed in the provision of road transport 
facilities recognised in this behalf by 
the State Government, or by any local 
authority or police authority within 
whose jurisdiction any part of the pro- 
posed route or area lies ; 


Provided that other conditions being 
equal, an application for a stage car- 
riage permit from a co-operative society 
registered or deemed to have been 
registered under any enactment in 
force for the time being shall, as far as 
may be, be given preference over 
applications from indjvidyal owners,” 
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16. One of the submissions before us 
was that the Regional Transport Autho- 
rity can act on considerations falling even 
outside the purview of section 47 of the 
Motor Vehicles Act. But, no case decid- 
ed by this Court, where such a view may 
have been taken, was placed before us. 
Reliance was, however, placed on M/s. 
N. S. Ghouse Miah and Abdullah Sheriff v. 
Regional Transport Authority, Cuddapaht 
and Pal Singh v. State Transport Authority 
Tribunal, U.P.2. 


17. In Ghouse Miah’s Case?, the Andhra 
Pradesh High Court had while consider- 
ing the validity of a rule observed: 


“The State Government is surely 
competent to lay down by way of 
general guidance certain fundamental 
principles, which will be according to 
them in the interests of the public 
generally. The heading will cover 
any ground which might not have been 
expressly mentioned in section 47. lt 
is neither possible nor is it desirable 
to restrict the discretion of the Regional 
Transport Authority to grant or refuse 
a stage carriage permit on consideration 
of public interest.” 


It went on to express : 


“ Even otherwise we do not think that 
the scope of the section is limited to the 
factors to be taken into consideration 
while granting stage carriage permit 
mentioned in section 47. It is not 
correct to say that section 47 of the 
Act forms a complete code or that the 
factors mentioned therein are exhaus- 
tive. In our view that is clear from 


the words ‘shall have regard to’ in 
section 47. The requirement of the 
section is that the matter specified 


in the section may be taken into consi- 
deration. In other words, the primary 
duty of the Regional Transport Autho- 
rity is to take into consideration the 
matters pee but it does not follow 
that the hands of the Regional Trans- 
port Authority are tied to the considera- 
tion of these matters alone and they 


must shut their eyes to everything 
else.” 





1. ALR. 1963 A.P. 263 at 266. 
2 ADR. 1957 All. 254 pt 256. 
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18. In Pat Singh’s Casel, the Allahabad 
High Court had observed : 


« The law on the subject is not ex- 
haustively contained: in section 47 ; 
any direction given by the State Trans- 
port Authority in its appellate jurisdic- 
tion is also to be complied with by the 
Regional Transport Authority. If the 
State Transport Authority has juris- 
diction to pass an order, it must be com- 
plied with by the Regional Transport 
Authority. Therefore our learned bro- 
ther Gopalji Mehrotra was not correct 
when he observed that an application 
for renewal cannot be dismissed except 
on any of the grounds mentioned in 
section 47, and that ‘ when a permit 
had been granted to the petitioner the 
renewal application cannot be refused 
on the ground that the original permit 
itself was illegal.” 


19. Pal Singh's Caset, was decided before 
this Court held, in Raman and Raman Lid. 
v. The State of Madras3, that the adminis- 
trative directions issued under section 
43-A of the Motor Vehicles Act, 1939, as 
amended by the Motor Vehicles 
(Madras Amendment) Act, 1948, did not 
have the force of law in regulating the 
rights of parties. In Ghouse Miah’s Case, 
the Andhra Pradesh High Court had, 
after indicating the amplitude of the 
‘¢ interest of the public generally ”, men- 
tioned in section 47 (1) (a), held that the 
use of the words ‘‘ shall have regard to in 
section 47”? meant that the section did 
not exhaustively specify every kind of 
matter which may be taken into account. 
The High Court had then tested the rules 
framed under the Act by the norms pro- 
vided by Articles 19 (1) (g) and 14 of the 
Constitution. It struck down a part of 
rule 153 (d) for violating Article 14. 


20. What the Andhra Pradesh High 
Court seems to have meant was that powers 
contained in section 47 of the Act as well 


as the rule-making powers of the State ~ 


must be exercised conformably with the 
constitutional guarantees given to citi- 
zens by Articles 14 and 19 (1) (g) of the 
constitution which are certainly not 





1. ATIR. 1957 All. 254 at 256. 
2. (1959) 2 S.A.R. (Supp.) 227: A.I.R. 1957 


3. AIR. 1963 A.P. 263. 
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mentioned specifically anywhere in the 
Act. All powers conferred by the Act, 
including those given by section 47, 
must be deemed to be confined to the 
limits imposed by constitutional guaran- 
tees to citizens. Hence, the manner in 
which a grant would affect guaranteed 
fundamental rights of citizens could also 
be considered. If this is all that is meant 
by laying down that even matters not 
specified in section 47 of the Act can be 
taken into account, we think that the 
view is unobjectionable. Even where 
powers to be exercised by authorities, 
which are organs of the State, are not 
clearly defined, the constitutional guaran- 
tees contained in Articles 14 and 19 ( 1) 
(g) of the Constitution would certainly 
limit the scope and regulate the exercise 
of such powers. 
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21. This Court recently, in Maharashtra 
State Road Transport Corporation v. Mangrul- 
pit Ft. Metor Service (P.) Lid.1, after setting 
out the provisions of section 47 of the 
Act, observed about the manner in 
which the Regional Transport Authority 
has to function : 


“Itis a statutory body. It is to exer- 
cise statutory powers in the public 
interest. Such public interest would 
have to be considered with regard to 
particular matters enumerated in sec- 
tion 47 of the Act and the particulars 
of an application are to be ju with 
reference to sections 46 and 47 in partia 
cular of the Act.” 


22. More recently, in Patiala Bus (Str- 
hind) Pot. Ltd. v. State Transport Appellate 
Tribunal, Punjab?, this Court said with 
regard to the provisions of section 47 of 
the Act : 


“ The main considerations required to 
be taken into account are the interest of 
the public in general and the advantages 
to the public of the service to be provid- 
ed, and these would include inier alia 
consideration of factors such as the 
experience of the rival claimants, their 
past performance, the availability of 
stand-by vehicles with them, their 
financial resources, the facility of well- 





1. 1971 S.Q.R. Sopp.) 561 at p. 570: ALR. 
1971 8.0. 1804 at 1809. 
' 2. ALR, 1974 S.C. 1174 at 1177, 


24 


equipped workshop possessed by them 
etc. The State Transpor: Appellate 
Tribunal, however, failed, to take into 
account any of these considerations 
and proceeded as if the stage carriage 
rmits were a largesse to be divided 
arly and equitably amongst the rival 
claimants. e do not find in the 
order of the State Transpcrt Appellate 
Tribunal any discussion of the question 
as to what the interest of the public in 
general requires and who from amongst 
the rival claimants would be able to 
provide the most efficient and satis- 
factory service to the public. None of 
the relevant factors is considered, or 
even adverted to, by the State Trans- 
port Appellate Tribunal. The State 
Transport Appellate Tribunal merely 
seems to have considered what would 
be fair as between the appellant and 
the third respondent and thought that 
it would be most fair if one stage car- 
riage permit with a return trip were 
granted to the appellant and one stage 
carriage permit with return trip were 
granted to the third respondent. That 
is a wholly erroneous'approach. The 
question that has to be considered is 
not as to what would be fair as between 
the appellant and the third respondent, 
but what does the interest of the public, 
which is to be provided with an eff- 
cient and satisfactory service, demand. 
The order of the State Transport Appel- 
late Tribunal, therefore, suffered from 
an infirmity, in that it failed to take 
into account resevant considerations 
and proceeded on the basis of an irrele- 
vant consideration ”. aai 


23. Thus, decisions of this Court have 
made it clear that an exercise of the per- 
mit issuing power, under section 47 of the 
Act, must rest on facts and circumstances 
relevant for decision on the question of 
public interest, which has to be always 
placed in’ the fore-front in considering 
applications for grant of permits. Consi- 
deration of matters which are not rele- 
vant to or are foreign to the scope of 
powers conferred by section 47 will vitiate 
. the grant of a permit under section 47. 
A fact which, in certain circumstances, is 
relevant for a decision on what the public 
interest demands may become irrelevant 
where it is not connected with such public 
interest. Indeed, every class of considera- 
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tion specified in section 47 (1) of the Act 
seems correlated to the interests of the 
public generally. It appears that section 
47 (1) (a) gives the dominant purpose 
and section 47 (1) (b) to (f) are only its 
sub-categories or illustrations. If any 
matter taken into consideration is not 
shown to be correlated to the dominant 
purpose or, the relationship or the effect 
of a particular fact, which has operated in 
favour of a t is such as to show that 
it is Se doe the face of it, to public 
interest, the grant will be bad. The 
power to grant permits under section 
47 of the Act is limited to the purposes for 
which it is meant to be exercised.. Con- 
siderations which are relevant for apply- 
ing Articles 14 and 19 (1) (g) of thel 
Constitution could not be foreign to the, 
scope of section 47 (1) (a) which is fairly 
wide. i 





a4. Where the power to grant permits 
shows that its exercise is meant to be 
judged on the touchstone of the interests 
of the public generally, the test being 
broad enough to take in applications of 
Articles 14 and 19 (1) (g), read with the, 
relevant proviso, which require a just and 
reasonable balancing and reconciliation 
of general and individual interests, we 
think that it would not be correct to hold 
that the power contained in section 47 
can go beyond it or against it, because, 
to take such a view, would make the 
provision itself constitutionally invalid. 
Therefore, we hold that permits-issuing 
power under section 47 is restricted to 
service of interests of the public generally 
in a broad enough sense to include due 
respect for guaranteed fundamental rights 
of citizens. Indeed, service of interests of 
the public generally is the expressed 
object of even section 68-C in pter 
IV-A of the Act authorising framing of 
schemes of nationalisation of transport 
services. Such an object underlies the 
whole machinery of regulation by issue 
of permits for plying moto: vehicles on 
hire. 


az. It should be clear, when the main 
object, to which other considerations must 
yield in cases of conflict, of the permits 
issuing power under section 47 of the 
Act is the service of interests of the publi 
generally, that any particular fact o 
circumstance, such as a previous recen 
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grant in favour of an applicant or the 
holding of other permits by an operator 
cannot, by itself, indicate how it is related 
to this object. Unless, there are other 
facts and circumstance which link it with 
this object the nexus will not -be esta- 
blished. For instance, an applicant may 
be a recent grantee whose capacity to 
operate a transport service efficiently 
remains to be tested so that a fresh grant 
to him may be premature. In such a 
case, another applicant of tested efficiency 
may be preferred. On the other hand, 
a fresh grantee may have, within'a short 
period, disclosed such superiority or effi- 
ciency or offer such amenities to passen- 
gers that a recent grant in his favour 
may be no obstacle in his way at all. 
Again, the factthatan applicant is opera- 
ting other motor vehicles on other per- 
mits may, in one case indicate that he 
had exceeded the optimum, or, hasa posi- 
tion comparable to a monopolist, but, in 
another case, it may enable the applicant 
to achieve better efficiency by moving 
towards the optimum which seems to be 
described asa “ Viable Unit ” in the rules 
framed in Madras in 1968. Thus, it 
will be seen that, by itself, a recent grant 
or the possession of other permits is 
neither a qualification nor a disqualifica- 
tion divorced from other circumstances 
which could indicate how such a fact is 
related to the interests of the public 
generally. It is only if there are other 
facts establishing the correlationship and 
indicate its advantages or disadvantages 
to the public generally that it will become 
relevant circumstance. But, in cases 
here everything else is absolutely equal 
as between two applicants which will 
rarely be the case, it could be said that an 
pplication of principle of equality of 
opportunity, which could be covered by 










26. We think that the Madras High 
Court while rejecting the application for 
a certificate of fitness of the case for 
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appeal to this Court in cases which form 
the subject-matter of Civil Appeals Nos. 
1481 to 1483 of 1970 rightly observed : 


‘¢ Whether a particular circumstance 
is relevant or not has to depend on the 
facts of each case. What is not rele- 
vant in particular circumstances of 
grant or refusal of a permit may be 
relevantin another setof circumstan- 
ces,” 


27. Relevancy or otherwise of one or 
more grounds of grant or refusal of a 
permit could be a jurisdictional] matter. 
A grant or its refusal on totally irrelevant 
grounds would be ulira vires or a case of 
excess of power. If a ground which is 
irrelevant 1s taken into account with others 
which are relevant, or, a relevant ground, 
which exists, is unjustifiably ignored, it 
could be said to be a case of exercise of 
power under section 47 of the Act, which 
is quasi-judicial, in a manner which 
suffers from a material irregularity. Both 
will be covered by section 115, Civil 
Procedure Code. 


28. Therefore, our answers to the three 
questions formulated above are : 





(1) The relevance of the previous posses- 
sion or grant of a permit appears only 
when other facts and circumstances, con- 
necting it with and showing either the 
adverse or beneficial effects of its impact, 
in a particular case, on the interests of 
the public are shown to exist, Unless 
and until these other facts and circum- 
stances, indicating the nexus or connec- 
tion with public interest, appear, such a 
fact, by itself, should not affect an appli- 
cation for a permit. 


(2) The weight to be attached to such a 
consideration will, obviously, depend 
upon the totality of all such facts and 
circumstances viewed in a proper 
perspective. 


(3) The answer to the third question 
has been indicated already by the broad 
and general propositions which we now 
proceed to apply to each case before us. 


29. In Civil Appeal No. 1402 of 1974, 
Mr. Chitaley, appearing for the appel- 
lant, contended that, as section 47 (1) 
9 was omitted altogether by a Madras 

tate amendment, at the relevant time, 
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the State Appellate Tribunal should 
not have taken into account the alleged 
disadvantage, almost raised to the level 
of a disqualification, of a recent or pre- 
vious grant of a permit. 


t ta 

30. We, therefore, examined the provi- 
sions of the Motor Vehicles Tamil Nadu 
(Amendment) Acts X and XVI of 1971 
and found that they do not omit séction 
47 (1) (e) at all, atthough there were two 
Ordinances Nos. 4 and 6 of 1971 which 
had substituted amended provisions of 
section 47 from which section 47 (1) (e) 
was omitted. But, the Ordinances were 
repealed by the Tamil Nadu Acts X and 
XVI of 1971 so that the provisions of 
section 47 (1) (e) of the Act in their appli- 
cation to Madras were intact at the time 
of the grant. The contention was, 
therefore, unsound. na 


31. It was then contended, in Civil 
Appeal No. 1402 of 1974, that the State 
Transport Appellate Tribunal had held 
two extraneousor irrelevant circumstances 
to be decisive. These were : that the 
respondent grantee before it was a recent 
grantee and that he held three permits 
altogether whereas the second appellant 
before it, to which the permit was granted 
by it, held only one permit. It was 
urged that these considerations were 
applied mechanically without showing 
their correlationship at ail with the 
interests of the public generally as though 
the Appellate Tribunal was entrusted 
with the tasks of distributing favours and 
had to do this. equitably on grounds 
which, however, laudable, are extra- 
neous to the purposes of section 47 of the 
Act. Furthermore, it was pointed out, 
that, at the relevant time, certain rules 
had been validly framed by the State 
Government under section 133 (1) of the 
Act the effect of which was inter alia,that 
possession of more than one vehicle was, 
an item, so to say, on the credit side 
instead of an item on the debit side of the 
balance-sheet prepared on the basis of 
marks. The grievance was that the 
Tribunal had converted into a demerit 
what’ was according to the rules, an 
additional ground to support a grant. 
The relevant sub-rule (3) of Rule 155-A, 
providing for giving the marks, contains 
the provision , . 


THe MADRAS LAW JOURNAL nitpois—(supREMB COURT) 


fr975' 


“ (F) Viable Unit: The applicant who 
. operates not more than four stage 
carriages excluding spare buses, shall 
‘ be awarded marks at the rate of one 
mark for each stage carriage in order 
- to have a viable unit of five carriages 
excluding spare buses.” 


32. In reply, it was pointed out that, 
although Rule 4 required that the appli- 
cants shall be ranked according to the 
total numbers of marks obtained by them, 
yet “ the application shall be disposed 
of in accordance with the provisions of 
sub-section (1) of section 47”.. This 
contention pre-supposes an indication of 
the relevance of any fact taken into 
account to matters all of which seem to 
us to be covered by the broad class of 
« interests of public generally ”. On the 
view we are adopting, section 47 (1) (a) 
is wide enough to include all categories 
of public interest including those laid 
down by valid rules. Clause (F) of sub- 
rule @) of Rule 155-A, set out above, 
should, therefore, have been taken into 
account, and, unless there was good 
enough reason to depart from it, the rule 
should have been followed. Had this 
been done, it is clear that every additional 
stage carriage upto four would give an 
applicant an additional mark so as to 
help him to make up the ‘‘ Viable Unit ” 
of five. A recent grant could not, con- 
sidered by itself and singly, be converted 
into a demerit as the Appellate Tribunal 
seems to us to have done. Inasmuch as 
disposal of the claims before the Appel- 
late Tribunal seems to us to have taken 

lace in a rather mechanical] fashion 

y ignoring clause (F) of sub-rule (3) 
of Rule 155-A and without showing the 
correlationship facts mentioned by it to 
any of the categories of public interest 
found in section 47 (1) of the Act or 
to constitutional guarantees contained in 
Articles 14 and 19(1) (g) of the Constitu- 
tion, the observance of which must also 
be in public interest, the order of the Ap- 
pellate Tribunal was, in our opinion, 
vitiated by a material irregularity. The 
High Court should, therefore, have in- 
teriered even in the exercise of its power 
under section 115, Civil Procedure Code, 
which has been made applicable to such 
cases. 


In Civil Appeal No. 2254 of 1969, : 
a preliminary objection was taken to the 
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grant of a certificate of fitness of the case 
under Article 133 (1) fc) of the Constitu- 
tion in such a case when there was no 
final order passed by the High Court. 
Reliance was placed upon M/s. Raman 
and Raman (P.) Lid., Kumbakonam v. 
Sri Rama Vilas Service Ltd., Kuntbakonam 
where this Court said : 


« We are of the view that the High 
Court was in ciror in granting the 
certificate when nothing was decided 
by their judgment. The order wasnot 
final, . The order of the High Court 
did not determine the rights and obli- 
gations of the parties: it merely set 
aside the order of the Appellate Tri- 
bunal and directed the Tribunal to 
deal with and dispose of the question 
according to law. The appeal is lia- 
ble to fail on that limited ground 
. alone.” 


No satisfactory answer-has been given to, 
the’ preliminary objection. But, as we 
oul if the case deserved it, grant spe- 
cial leave to appeal, even at this stage, we 
will refer to the merits also. 


34. In this case, we find that the Divi- 
sion Bench of Madras High Court had 
only sent back the case to the Tribunal 
for disposal after determining the impact 
of considerations placed before the Tribu- 
nal on public interest. The relative 
merits of rival claimants must be com- 
pared after testing the very criterion of 
merit adopted on the anvil of public 
interest. The High Court only held 
that the fact that an applicant is a recent 
grantee may be a relevant consideration., 
As we have pointed out, the relevance 
or irrelevance of such a- consideration, 
will depend upon the totality of facts. 
and circumstances which must correlate 
such a ground to public interest. It 
was contended, not without force, that 
the Appellate Tribunal-had discussed 
all the relevant facts and circumstances 
sufficiently to indicate the impact of each 
of these upon public interest without 
expressly saying so and that the. Division 
Bench need have done no more than to 
have pointed out that the observation 
of the learned Single Judge, to the effect 


that the question of a recent grant of a 


-1. G.A.'No, 995"0f 1965, dated grd May, 1968 
(8.0), ., 
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permit in favour of an applicant was 
extraneous to the considerations contained 
in section 47 of the Act was incorrect, or, 
to have explained that what this really 
meant was that, without showing other 
facts and circumstances connecting a 
recent grant with‘ public interest, a recent 
grant of a permit’ was not material. 
However, as the Division Bench had sent 
back the case to the Appellate Tribunal, 
without determining the rights of the 
parties, we do not think that the mere 
fact that two views could be taken on 
the advisability of such a course would 
not, in our opinion, justify interference 
by us under Article 136 of the Constitu- 
tion. Therefore, we are not disposed to 
grant special leave at this stage on the, 

uestion raised. The question whether 

e order is a final'one determining the 
rights of the parties is material even 
when considering the question of pro- 
priety of interference under Article 136 of, 
the Constitution. We have no doubt 
that, in view of the clarification of the 
law by us here, the Tribunal wiil dis- 
pose of the case in accordance with law, 
and deal with all the facts and circum- 
stances which have bearing on public 
interest, including facts and circumstances 
which may have come into existence 
between the time when the grant was 
made and the time when the Tribunal 
reconsiders the claims to which the case 
is confined. 


35. ‘In Civil Appeals Nos.1481-1483 of 
1370, we find that the High Court has 
given good enough grounds to justify 
reconsideration :of the claims by the 
State Transport .Appellate Tribunal. 
The High Court seems to us to have 
rightly hinted that, where the results of 
exercise of power to grant, permit, shows 
that permits are, without sufficient gro- 
unds for a discrimination or preference 
based on'an appraisement of merits or 
requirements of public interest, being 
invariably granted to j one particular 
party the powers are not fairly or im- 
partially. exercised. Quasi-judicial 
powers have to be exercised fairly, reason- 
ably, and impartially. Capricious or 
dishonest preferences on-purely personal 
grounds are necessarily excluded here. 
We have no doubt that the Tribunal will 
reconsider claims in conformity with 
needs of public interest as they exist at 
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the time of reconsideration by the Tri- 
bunal. We do not think that these cases 
justify interference by this Court in 
exercise of its power under Article 136 
of the Constitution. 


36. The result is: We allow Civil 
Appeal No. 1402 of 1974 and set aside the 
order and judgment of the High Court 
as well as of the State Appellate Tribunal 
and direct to reconsider the cases of the 
parties concerned in the light of the law 
on the subject as laid down and explained: 
by us. Civil Miscellaneous Petition No. 
6852 of 1974 for an interim order has be- 
come infructuous and is hereby dismissed. 
The parties will bear their own costs 
throughout. 


37. We dismiss Civil: Appeals Nos. 2254 
of 1969, and Nos. 1481-1483 of 1970, 
with costs. One hearing fee. 


RS. Order accordingly. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present.— K.K. Mathew, P. N. Bhagwati 
and N.L. Untwalia, P. 


Messrs. Gajendra Transport íP.) Ltd. 
. Appellant* 


D. 


The Anamallias Bus Trasport (P.) 
Ltd. and another » Respondents.’ 


Motor Vehicles Act (IV fe 1939), sections 
47, 48 and 57—Notification inviting applica- 
tions Sor additional bus - on existing route under 
section 57 (2}—Decision of Regional Trans- 
port Authority—Decision whether an Grae 
under section 47 (3). 


The decision of the Regional ‘Transport 
Authority to introduce one more bus on 
a route must be regarded as an order 
under section 47 (3) of the Motor Vehicles 
Act. Since the notification under section 
57 (2) was issued by the- Regional Trans- 
port Authority inviting applications for 
grant of stage carriage permit for an addi- 
tional bus on the route, it represented a 
determination of the Regional Transport 





*Ç. A. No. 1484 of 1970. 
11th December, 1974, 
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Authority as to the number of stage 
carriages on the route under section 
47 (3). There was clearly a valid order 
under section 47 (3) fixing the limit of the 
number of stage carriages for which 
poe might be granted on the route 
efore the applications were taken up for 
consideration and the order was made 


granting stage carriage permits. [Para 3.] 
Cases referred to:— 


Mohd. Ibrahim v. State Transport Appellate 
Tribunal, Madras, (1971) 1 S.C.R. 474 : 
(1971) 1 S.C.J. 525: (1971) 1 M.L.J. 
(S.C.) 76 : a) 1 An.W.R. (8.C.) 76: 
A.I.R. 1970 S.C. 1542; R. Odliswami Naidu 
v. Additional State Transport ee Tri- 
bunal, Madras, (1969) 3 S.C.R. 730; 

(1969) 2 S.C.J. 654 : Pi LR. 1969 S.C. 
1130; Messrs. Jaya Ram Motor Service 
v. S. Rajarathinam, (1967) 2 S.C.W.R. 
857; Abdul Mateen v. Ram Kailash Pandey, 
(1963) 3 S.G.R. 523: A.LR. 1963 S.G: 


K.S. Ramamurthy, Senior ERN (i. 
Subrahmanyam and Vineet Kumar, Advocates 
with him), for Appellant. 


ae Judgment of the Court was delivered 
y ' . 


Bhagwati, 7.—This appeal, brought by 
special leave, relates to grant of a stage 
carriage permit for the route Pollachi to 
Tiruppur via Kamanaickenpalayam and 
Palladam in Coimbatore District. “It 
appears that a traffic survey had been 
conducted during ‘the period from lst 
June, 1966 to 15th July, 1966 on various 
routes in Coimbatore District and it was 
found as a result of this traffic survey that 
the load on the route Pollachi to Tiruppur 
via Kamanaickenpalayam and Palladam 
was heavy and it was, therefore, decided 
to introduce one more bus on this route. 
The Regional ‘Transport Authority’ 
accordingly issued a notification under 
section 57, sub-section (2) of the Motor 
Vehicles Act, 1939 inviting applications 
for the grant of a e carriage. 
permit for one additional bus on this 


route. There were forty-two applica- 
tions réceived in response to this 
invitation. The Regional Transport 


Authority considered these applications as 
also the representations received in con- 
nection with them and by an order dated 
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4th November, 1967 granted a stage 
carriage permit to the appellant to ply an 
additional bus on the route. The first 
respondent being aggrieved by the refusal 
of the Regional Transport Authority to 
grant a stage carriage permit to him 
preferred an appeal to the Additional 
State ‘Transport Appellate Tribunal 
under section 64 (1) (a) of the Act. At 
the hearing of the appeal, the first respon- 
dent raised, for the first time, a contention 
that the Regional Transport Authority 
had no jurisdiction to proceed with con- 
sideration of the applications under sec- 
tion 48 (1) read with section 57 (3), since 
no prior order limiting the number of 
stage carriages for which permits might be 
granted on the route was made under 
section 47 (3). The Tribunal allowed 
this contention to be raised, though it had 
not been taken before the Regional Trans- 
port Authority, and taking the view thatit 
was well-founded, held that no valid order 
limiting the number of siage carriages 
for which permits might be granted on 
the route had been made by the Regional 
Transport Authority under section 47 (3) 
before consiaering the applications and 
representations in connection therewith 
and the order made by’ the Regional 
Transport Authority granting stage 
carriage permit to the appellant was, 
therefore, without jurisdiction. On this 
view, the Tribunal by an order dated 
11th June, 1968 allowed the appeal of the 
first respondent and setting aside the 
order ofthe Regional Transport Authority 
granting stage carriage permit to the 
appellant, remitted the matter to the 
Regional Transport Authority “ for being 
roceeded with in accordance with law ”’. 
e appellant challenged the validity of 
this order made by the Tribunal by a 
petition filed under Article 226 ‘of the 
Constitution in the High Court of Madras, 
The petition came up for admission before 
a Single Judge of the Madras High Court 
who summarily rejected the petition. 
This led to the filing of a Letters Patent 
appeal before a Division Bench of the 
Madras High Court. 
considered various decisions of this Court 
and held that it was not competent to the 
Regional Transport Authority to exercise 
the power to grant stage carriage permit 
under section 48 (1) read with section 
57 (3) without first fixing the limit of the 
number of stage carriages for which per- 


The Division Bench ' 


mits might be granted on the route under 
section 47 (3) and since in the present case 
there was no order under section 47 (3), 
the Regional Transport Authority had 
no power to grant stage carriage permit 
under section 48 (1) read with section 
57 (3) and the order granting stage 
carriage permit to the appellant was bad 
as rightly held by the Tribunal. The 
Division Bench accordingly upheld the 
order passed by the Tribunal and dismiss- 
ed the appeal. The appellant thereafter 
preferred the present appeal after obtain- 
ing special leave from this Court. ° 


2. The question arising in this appeal 
lies in a narrow compass and stands 
concluded by a recent decision of this 
Court in Mohd. Ibrahim v. State Transport 
Appellate Tribunal, Madras!. This deci- 
sion was given in a batch of appeals 
against the judgments of the Madras High 
Court in similar cases ‘where the same 
Division Bench, which decided the appeal 
in the present case, took the view that 
since there was no valid order made by 
the Regional Transport Authority under 
section 47 (3) prior to the grant ot stage 
carriage permits, the orders of the 
Regional Transport Authority granting 
alc stage carriage permits to one or the 
other applicants were invalid. ‘This 
Court, speaking through Ray, J., as he 
then was, after referring to the earlier 
decisions of the Court, stated the law on 
the subject in the following ‘terms : 


«This Court in Abdul Mateen’s case*, 
said that the general Order by the Re- 
gional Transport Authority under sec- 
tion 47 (3) of the Act in regard to the 
limit ofnumber ofstage carriage permits 
can be modified only by the Regional 
Transport Authority when exercising the ~ 
jurisdiction under section 47 (3) of the 
Act. The Regional Transport Authority 
while acting under section 48 of the Act 
in regard to the grant of permits has no 
jurisdiction and authority to modify 
any order passed by the Regional 
Transport Authority under section 47 
(3) of the Act. In .other words, the 
limit fixed by the Regional Transport 
Authority under section 47 (3) of the 


1. (1971) 1 S.C.J. 525: (1971) 1 S.C.R. 474 : 
A.LR. 1970 S.C. 1542. y > 
2. (1963) 3S.C.R. 523; ALR, 1963'8.C, 64, 
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Act cannot be altered by the Regional 
Transport Authority at the time of grant 
of permits. It is, therefore, established 
that the determination of limit ofnum- 
ber of permits is to be made before the 
grant of permits. That is why section 
48 of the Act is prefaced with the words 
_ “subject to the provisions of section 
47 of the Act” meaning thereby that 
the jurisdiction of the Regional Trans- 
port Authority to grant permits is 


subject to the determination of the. 


. limit of number of permits under sec- 


tion 47 (3) of the Act. This Court, 


stated the legal position in M/s. Jaya 
Ram Motor Service’s caset and said ‘ it is 
therefore clear that the authority has 
first to fix the limit and after having 
done so consider the application or the 
representations in connection therewith 
in accordance with the procedure laid 
down in section 57 of the Act.” Again 

in the case of R. Oblswami Naidu®, this 
Court considered the submission in 

' that case as to whether the Regional 
Transport Authority could decide the 
number of permits while considering 
applications for permits. This Court 
did not accept the submission because 
such a view would allow an operator 
who happened to apply first to be ina 
commanding position with the result 
that the Regional Transport Authority 
would have no opportunity to choose 
between competing operators and pub- 
lic interest might suffer. In the same 
case it is again said that the determina- 

_ tion of the number of stage carriages for 
which stage carriage permits may be 
granted for the route is to be done first 
and thereafter applications for permits 
are to be entertained.” 


The learned Judge then proceeded to add 
that the earlier decisions of the Court 
established two propositions, namely : 


* First, that the Regional Transport 
Authority should fix the limit of num- 
ber of stage carriage permits under 
section 47 (3) of the Act and after hav- 
ing done so the Regional Transport 
Authority will consider the applica- 
tion Ta grant and representations in 





1. (1967) 2 S.C.W.R. 857. 
2. (1969) 2 5.0.J. 654: (1969) 3 S.G,R. 730: 
ATR, 1969 5.0. 1130, 


REPORTS—(SUPREME COURT) [1975 


connection therewith in accordance 
with the procedure laid down in sec- 
tion 57 of the Act. Secondly, when a 
new route is opened for the first time 
and an advertisement is issued calling 
for applications for such a new route 
specifying the number of vacancies 
for it, it would be reasonable to hold 
that the number of vehicles is specified 
as the limit decided upon by the 
Regional Transport Authority,” 


and towards the end, the learned Judge 
pointed out that where the Regional 
Transport Authority issued a notification 
under section 57 (2) inviting applica- 
tions for a permit on a new route or a 
permit for an additional bus on an exist- 
ing route, it can reasonably be held that 
the Regional Transport Authority has 
arrived ata decision as to the limit of the 
number of its as required under sec- 
tion 47 (3), because it is not the form but 
the substance of the order that has to be 
considered, It isin the light of this state- 
ment of the law that we must consider 
whether the Regional Transport Authority 
acted without jurisdiction in granting 
etage carriage permit to the appellant as 
found by the Tribunal and affirmed by 
8 Division Bench of the Madras High 
urt. 


3. Itappears from the order of the Tii- 
bunal that according to it the Regional 
Transport Authority did not fix or revisé 
the number of stage carriages for which 
aie might be granted on the route 

efore taking up the applications for con- 
sideration and it was only at the hearing 
of the applications that he decided the 
need for an additionaJ bus on the route 
and that wasin breach of the requirement 
ot law. The Division Bench of the 
Madras High Court also took the view, 
that “ there was no order under section. 
47 (3) relevant to the route”. But this 
finding that there was no order fixing the 
limit of the number of stage carriages for 
which permits might be granted on the 
route, is clearly erroneous. Paragraph 
4 of the order of the Tribunal is very 
illuminating in this connection. It says: 


“ The facts are that as can be seen at 
page | of the Regional Transport, 
Authority’s file a traffic survey had 
been conducted during the period 
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trom Ist June, 1966 to 15th July, 1966 
on various bus routes in Coimbatore 
District, and the load factor on the 
route in question was found to be high 
and therefore it was proposed to in- 
troduce one more bus on this route. 
Applications were accordingly invited 
by means of the notification under 
section 57 (2) of the Motor Vehicles 
Act for the grant of a permit for one 
bus.......... is 


This statement in the order of the Tribu- 
nal clearly shows that before the notifica- 
tion under section 57 (2) was issued invit- 
ing applications for grant of a stage car- 
riage permit for plying one additional bus 
on the route, a decision had already 
been taken by the Regional Transport 
Authority on the basis of the traffic survey 
conducted during the period from Ist 
June, 1966 to 15th July, 1966 that one 
additional bus should be introduced on 
the route. [Itis true thata formal order 
was not passed, by the Regional Trans- 
port Authority revising the limit of the 
number of stage carriages by the addition 
of one more bus on the route, but, as 
pointed out by this Courtin Mohd. Ibrahim 
v. State Transport Appellate Tribunal, 
Madras}, “an order under section 47 (3) of 
the Act is not a matter of mere form but of 

ubstance.” The decision of the Regional 
Transport Authority to introduce one more 
bus on the route must be regarded as an 
order under section 47 (3). It would 
also be reasonable to hold on the strength 
ofthe decision in Mohd. Ibrahim v. State 


Transport Appellate Tribunal, Madras}, 
that since the notification under 
section 57 (2) was issued by the 


Regional Transport Authority inviting 
applications for grant of stage carriage 
permit for an additional bus on the route, 
it represented a determination of the 
Regional Transport Authority as to the 
limit of number of stage carriages on the 
route under section 47 (3), There was, 
thus, clearly a valid order under section 
47 (3) fixing the limit of the number of 
stage carriages for which permits might 
be granted on the route before the applica- 
tions were taken up for consideration and 
the order was made granting stage car- 
riage permit to the appellant. The Tri- 


1. (1971) 1S.C.J. 525: (1971) 1 S.C.R. 474: 
A.LR. 1970 S.C. 1542. 
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bunal was, therefore, not right in setting 
aside the order of the Regionai ‘Transport 
Authority on the ground that there was 
no valid order under section 47 KO) and 
the Single Judge as well as the Division 
Bench of the Madras High Court were 
also in error in confirming the order made 
by the Tribunal. 


4 We, therefore, allow the appeal and 
set aside the order of the Tribunal and 
since the appeal preferred by the first 
respondent against the order of the Re- 
gional Transport Authority has not been 
heard on merits, we remit the matter to 
the Tribunal for hearing the appeal before 
it on merits. There will be no order as 
to costs. 


R.S. Appeal allowed. 





THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—F. R. Krishna lyer, P. K. 
Goswami and A. C. Gupta, JJ. 


Food Corporation of India 


.. Appellant* 

v. 
M/s. Thakur Shipping Co. and others 
.. Respondexts. 


Arbitration Act (X of 1940), section 34— 
Plaintiff writing to defendant to refer matter 
in suit to arbitration—No reply—Suit by 
plaintif—Application by defendant to stay 
suit—Appliation rejected by inal Gouri— 
High Gourt granting stay—Whether proper. 


Where a party to an arbitration agree- 
ment chooses to maintain silence in the 
face of repeated requests by the other 
party to take steps for arbitration, the case 
is not one of mere “‘ inaction ”. Failure 
to act when a party is called upon todo 
so isa positive gesture signifying unwilling- 
ness or want of readiness to go to arbitra- 
tion. [Para. 5.] 


It is clear on the authorities and from the 
terms of section 34 of the Arbitration Act, 





*O.As, Nos, 1518 and 1519 of 1974. 
19th December, 1974, 
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1940, that the readiness and willingness 
must exist not only when an application 
for stay is made but also at the commence- 
ment of the legal proceedings. [Para. 6.] 


Cases referred to :—, 


Mickael Golodetz v. Serajuddin and Co., 
(1964) 1 S.G.R. 19: (1963) 2 S.C. J. 471: 
(1963) 2 An.W.R. (S.C.) 106 : (1963) 2 
M.L.J. (S.C.) 106: A.LR. 1963 S.G. 
1044; Anderson Wright v. Mòran @& Ce., 
1955) 1 S.C.R. 862 :1955 S.C.J. 200 : 
tiaa 1 M.L. J. (S.C.) 113 : ALR. 1955 
S.C. 53; Subal .Chandra v. Mà. Ibrahim, 47 
Cal. W.N. 570: A.I.R. 1943 Cal. 484. 


M. Krishna Rao, Senior Advocate, 
(B. Parthasarathy, Advocate, with him), for 
Appellant in G.A. No. 1518 of 1974. 


Niren De, Attorney-General for India 
B. Parthasarathy, Advocate, with him), 
r Appellant in C.A. No. 1519 of 1974. 


Ghatate and S. Bala Krishnan, Advo- 
cates, for Respondent No. 1, in C.A. No. 
1518 of 1974 and S. T. Desai (Senior 
Advocate), N. M. Ghatate and S. Bala 
krishnan, Advocates with him, for 
Respondent in C.A. No. 1519 of 1974. 


The judgment of the Court was delivered 
by 


Gupta, 7.—In these two appeals by special 
leave the appellant, Food Corporation 
of India, challenges the correctness of 
two orders passed by the High Court of 
Madras staying under section 34 of the 
Arbitration Act two suits for damages it 
had instituted in the Court of the Sub- 
ordinate Judge at Tuticorin. The ques- 
tion for consideration is whether the first 
respondent in each of these two appeals, 
who is the first defendant in the respective 
suits out of which these appeals arise, 
was “ready and willing to do all things 
necessary to the proper conduct of the 
arbitration ”? as required by section 34, 
This is really a question of fact and the 
trial Court found that in neither case the 
defendant who applied for stay satisfied 
this test. On appeal, the High Court 
stayed the suits reversing the decision of 
the trial Court by two separate orders 
passed on the same aay. Whether the 
High Court acted rightly would depend 
upon the facts and circumstances of the 
two cases which are essentially similar. 
It is necessary therefore to state briefly 
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the facts leading to the institution of the 
suits. 


2. The appellant Food Corporation of 
India, referred to hereinafter as the Cor- 
poration, chartered two ships belonging 
respectively to M/s. Thakur Shipping Co. 
Ltd. and the Great Eastern Shipping Co. 
Ltd., for carrying rice from Thailand to 
India. The charter-party between the 
Corporation and the shipping companies 
contained a clause, namely clause 42, 
which reads as follows :— 


‘¢ Any dispute under this charter to be 
referred to arbitration in India one 
Arbitrator to be nominated by the 
owners and the other by the charterers 
and in case the Arbitrators shall not 
agree then to the decision of an umpire 
to be final and binding upon both 
parties.” 


The bills of lading provided inter alia 
that the contract between the parties 
was subject to'the Indian Carriage of 
Goods by Sea Act, 1925 and that the 
provisions of the Act would be deemed as 
incorporated in the bills of lading. The 
bills of lading contained a clause that“ no 
suit shall be maintained unless instituted 
within one year after the date on which 
the ship arrived or should have arrived 
at the port of discharge notwithstanding 
any provision of law of any country or 
State to the contrary”. The Indian 
Carriage of Goods by Sea Act, 1925 in 
clause 6 of Article III of the Seheduie 
also provides infer alia that ‘‘ the carrier 
and the ship shall be discharged from 
all liability in respect of loss or damage 
unless suitis brought within one year after 
delivery of the goods or the date when 
goods should have been delivered.” 


3. The ship belonging to M/s. Thakur 
Shipping Co., Ltd., first respondent in 
G.A. No. 1518 of 1974 and first defendant 
in Suit No. 103 of 1970 out of which this 
appeal arises, arrived at Tuticorin Port, 
which is the port of discharge, on 31st 
August, 1969 and discharge of cargo was 
completed on 13th September, 1969. 
The Corporation made a claim for da- 
mages for short delivery, provisionally on 
29th November, 1969 sad finally on 24th 
January, 1970. On 2nd July, 1970 the 
Corporation sent a telegram to the second 
defendant in the suit, M/s, Pent Ocean 


fij FOOD CORPORATION OF INDIA v. 
Steamship Private Ltd., Bombay, who 
were the Operating Managers of the ship 
concerned, asking them to confirm whe- 
ther they were agreeable to refer the ais- 
pute as to short delivery tothe sole arbitra- 
tion of the Director-General Shipping, 
Bombay,stating that the matter was ‘‘most 
immediate ”, It is to be noted that the 
proposed reference to the sole arbitration 
of Director-General Shipping was a devia- 
tion from Clause 42 of the charter-party. 
There was no reply to this telegram. 
On 8th July, 1970 another telegram re- 
peating the earlier proposal was sent to 
the second defendant again emphasizing 
the urgency of the matter. On 9th July, 
1970 the second defendant sent a reply 
saying that they were no longer the 
Operating Managers and asking the Cor- 
poration to contact the first defendant 
‘for further advice. The Corporation 
then sent a telegram on 10th July, 1970 
to the first defendant seeking to know it 
they were agreeable to have the dispute 
referred to the sole arbitration of Director- 
. General Shipping, Bombay,repeating that 
the matter was “‘ most urgent”. The 
first defendant chose not to answer the 
telegram. Any reminder after this, one 
expected, would be sent to the first defen- 
dant but on 25th July, 1970 the Corpora- 
tion telegraphically asked the second 
defendant again to nominate an arbitra- 
tor in terms of Clause 42 of the charter 

ty in case the proposal for arbitration 
bythe Director-General Shipping, Bom- 
bay, was not acceptable. In this tele- 
gram it was stated that the time within 
which the claim should be made was to 
expire shortly and that failure on the 
part of the other side to take prompt 
action for reference of the dispute to 
arbitration would compel the Corporation 
to take legal proceedings. Failing to get 
any response from the other airection, 

ithe Corporation on 3lst August, 1970 
instituted Suit No. 103 of 1970 in the 
Court of the Subordinate Judge at Tuti- 
corin for recovery of Rs. 1,57,724-73p. 
on account of short delivery and damage 
to the rice shipped. A few days’ more 
delay would have barred the claim. 
Served with the summons of the suit, the 
first defendant applied under section 34 
of the Arbitration Act for stay of the suit. 
As stated already, the trial Court rejected 
the application ; on appeal the High 
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Court reversed that decision and allowed 

the prayer for stay on the view that the 
trial Court had failed to exercise its 
discretion properly. C.A. No. 1518 of 
1974 arises out of this order. 
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4» The facts in C.A. No. 1519 of 1974 
are these. The ship belonging to the 
first respondent in this appeal, the Great 
Eastern Shipping Co., Ltd. arrived at 
Tuticorin Port from Thailand on 15th 
August, 1969 and discharge of cargo was 
completed on 27th August, 1969. By a 
letter, dated 29th November, 1969 addres- 
sed to the steamer agentsof the first res- 
pondent, the clearing agents of the Cor- 
poration made a claim for short delivery 
and damage in respect of the consignment 
of rice. The steamer agents, who figure 
as the second respondent in this appeal, 
replied to this letter on 2nd December, 
1969 stating: ‘‘ We have referred the 
matter to our principals and shall revert 
on hearing from them”. After waiting 
for about four months, the clearing agents 
of the Corporation again wrote to the 
second respondent asking them to contact 
their principals and to “ settle the claims 
immediately’, The reply sent to this 
letter by the second respondent on 9th 
April, 1970 repeated : “We have referred 

the matter to our principals and shall « 
revert on hearing from them”. Having 
heard nothing for about a month, the 
clearing agents of the appellant wrote 
again to the second respondent on 11th 
May, 1970 wanting to know the attitude 
of the first respondent regarding the 
claim adding that if the claim was not 
settled in time the appellant would have 
to take legal action to recover the amount 
of claim. By their letter, dated 14th 
May, 1970 the second respondent acknow- 
ledged receipt of that letter and repeated 
for the third time that they had referred 
the matter to their principals and “ shall 
revert on hearing from them”. There- 
after on 9th July, 1970 the second res- 
pondent wrote again to the appellant’s 
agents only to know how the appellant 
had disposed of the damaged rice adding 
that this information would enable them 
to advise their principais. Finally on 
29th July, 1970, the District Manager, 
Food Corporation of India, Tuticorin, 
wrote to the first respondent stating, 
inier alia, that if the claim was not ‘‘ settled 
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on or before 13th August, 1970 the 
appellant would be constrained to take 
legalaction. From the dates given above, 
it would appear that the claim was going 
to be barred, in a few days. To this letter 
there was no reply. On l4th August, 
1970 the Corporation instituted Suit 
No. ior of 1970 in the Gourt of the Sub- 
ordinate Judge at Tuticorin for recovery 
ofa sum of Rs. 1,12,420-70 p. impleading 
as the first and second defendant res- 
pectively the first and second respondent 
of this appeal. Receiving the summons 
of the suit, the first defendant applied for 
stay under section 34 of the Arbitration 
Act. The trial Gourt declined to stay 
the suit and rejected the application. 
On appeal the High Court held that the 
decision of the trial Court was perverse 
and allowed the application for stay. 
C.A. No. 1519 of 1974 is directed against 
this order of the High Court. 


5. The trial Court held that the fact 
that in either case the first defendant 
took no steps for referring the matter to 
arbitration in spite of being urged to do 
so by the plaintiff indicated that the 
defendants were not ready and willing to 
go to arbitration and were only waiting 
for the claim to be barred by lapse of 
time. Asstatedalready, the bills of lading 
contained a provision that no suit to 
enforce such claims would be maintain- 
able after one year from the date of 
arrival of the ship at the port of discharge. 
The Indian Carriage ot Goods by Sea 
Act also provides in clause 6 of Article 
TIL of the Schedule that “ the carrier 
and the ship shall be discharged from all 
liability in respect of loss or damage 
unless suit is brought within one year 
after delivery of the goods or the date 
when the goods should have been delive- 
red”. The High Court reversed the deci- 
sion of the trial Court relying on a deci- 
sion of the Calcutta High Court 
in Subal Chandra Bhur v. Md. Ibrahim}. 
In that case S.R. Das, J., as his Lordship 
then was, observed at one place in his 
judgment : “ Mere inaction prior to the 
commencement of the legal proceedings 
cannot, in my opinion, be in construed as 
want of readiness and willingness to go 
to arbitration at the commencement of 
the legal proceedings”. ‘The proceed- 
* i E 


3, 47 Cal. W.N. 570: AIR. 1943 Cal. 484, 
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ing sought to be stayed in that case was a 
partnership action and the observation 
was made in repelling a contention that 
there should be no stay as none of the 
partners thought fit to take advantage of 
the arbitration clause for a long time 
after the partnership came to an end. 
Apparently, in this case inactiòn did not 
affect in any way the matter proposed to 
be referred to arbitration. But the two 
suits out of which the instant appeals 
arise were instituted just before the plain- 
tiff’s claim in either case was going to be 
barred by time ; it is not disputed that 
after the lapse of one year from the date 
when. the goods were to be delivered the 
defendants would have been discharged 
from all liability in respect of any loss 
or damage and there would have been 
no live dispute to be referred to arbitra- 
tion. Where a party to an arbitration 
agreement chooses to maintain silence in 
the face of repeated requests by the other 
party to take steps for arbitration the 
case is not one of “mere inaction ”. 
Failing to act when a party is called upon 
to do so is a positive gesture signifying 
unwillingness or want of readiness to go 
to arbitration. The aforesaid observa- 
tion in Subal Chandra Bhur’s caset, does not 
therefore appear to have any application 
on the facts of the cases before us. 


6. The High Court pointed out that in 
each of these two suits, the first defendant 
applied for stay under section 34 as soon 
as they received the summons of the suit 
stating in the application that they were 
ready and willing to have the dispute 
settled by arbitration, The High Court 
held that the requirement of section 34 
is satisfied if the defendant expresses his 
willingness to go to arbitration at the 
earliest opportunity after the suit is 
instituted. In our opinion the High 
Court was wrong in taking this view. 
Section 34 of the Arbitration Act reads : 


s Where any party to an arbitration 
agreement or any person claiming 
under him commences any legal pro- 
ceedings against any other party to the 
agreement or any person claiming 
under him in respect of any matter 
agreed to be referred, any party to such 
legal proceedings may, at any time 





1. 47 Cal. W.N. 570 : A.LR. 1943 Cal. 484, 


U] 
before filing a written statement or 
taking any other steps in the proceed- 
ings, apply to the judicial authoritv 
before which the proceedings are pend- 
ing to stay the proceedings ; and if 
satisfied that there is no sufficient 
reason why the matter should not be 
referred in accordance with the arbitra- 
tion agreement and that the applicant 
was at the time when the proceedings 
were commenced and still remains, 
ready and willing to do all things neces- 
sary to the proper conduct of the arbit- 
ration, such authority may make an 
order staying the proceedings.” 


The observation of Das, J., in Subal Chan- 
dra Bhur’s caset, on which the High Court 
relied: is preceded by the following sen- 
tence: “ Further, the readiness and 
willingness required by section 34 of the 
Act has to exist at the commencement of 
the legal proceedings and has to continue 
up to the date of the application for stay.” 
In Anderson Wright Lid. v. Moran and Co.* 
this Court enumerating the conditions 
that should be fulfilled before a stay may 
be granted under section 34 notes as one 
of the conditions that the applicant for 
stay ” should satisfy the Court not only 
that he is but also was at the commence- 
ment of the proceedings ready and willing 
to do Ae necessary for the proper 
conduct of the arbitration.” It is thus 
quite clear on the authorities and from 
the terms of section 34 that the readiness 
and willingness must exist not only when 
an application for stay is made but also 
at the commencement of the legal pro- 
ceedings. From the conduct of the first 
defendant in either of these two suits the 
trial Court found that they were not 
ready and willing to go to arbitration at 
the time when the suits were instituted. 
This is a finding of fact and we are afraid 
there was no valid ground in either case 
for interference with this finding. From 
the letters written on behalf of the Cor- 
poration to the agents of the first defen- 
dant in the suit giving rise to C.A. No. 
1519 of 1974 urging them to take steps 
for referring the dispute to arbitration 
and the evasive replies sent to these letters, 
the trial Court came to the conclusion 


1. 47 Cal W.N. 570: A.LR. 1943 Cal. 484. 
2. 1955 S.G.J. 200: (1955) 1 M.L.J. (S.C) 
113; (1955) 1 S.C.R. 862: ALR. 1955 S.G. $3, 
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that the first defendant was not ready 
and wiling to go to arbitration at the 
time when the suit was instituted. © We 
do not think this was an arbitrary or 
perverse conclusion as the High Court 
characterized it. In our opinion the 
High Court went wrong in disregarding 
relevant and significant material, namely, 
the correspondence that passed between 
the parties, as innocuous” and erred 
in disturbing the finding of fact for no 
valid reason. 


7. As regards the suit which gives rise 
to C.A. No. 1518 of 1974, the trial Court 
repelled the contention that as the Cor- 
poration’s proposal to refer the dispute 
to the sole arbitration of the Director- 
General Shipping, Bombay was different 
from what clause 42 of the charter-pariy 
provided, the defendant was justified in 
not replying to the telegrams or doing 
anything for the proper conduct of the 
arbitration. The argument that the trial 
Court rejected found favour with the 
High Court. That the Corporation’s 
pro was a deviation from clause 42 
of the charter-party was hardly a valid 
excuse for the first defendant to remain 
silent and inactive. If the first defen- 
dant were ready and willing to go to 
arbitration, one would have expected 
them, as the trial Court obseived, to 
reply to the telegrams saying that they 
were not agreeable to any departure from 
the terms of clause 42 and would insist 
on compliance with that clause, But 
they did not reply to the telegrams or do 
anything for reference of the dispute to 
arbitration as provided in clause 42. 
Silence and inaction on their part may in 
these circumstances very well justify the 
inference that they were not ready or 
willing to go to arbitration. The finding 
ofthe High Court that the trial Court had 
exercised its discretion not judicially can- 
not. therefore be supported. And in this 
case really no question arises as to exercise 
of discretion. Granting stay under sec- 
tion 34 is of course discretionary as the 
section indicates but the occasion for the 
exercise of discretion does not arise unless 
all the conditions stated in the. section 
are fulfilled. In this case the trial court 
found as a factthat the first defendant was 
not ready and willing to go to arbitra- 
tion when the suit was instituted and we 
have held that the finding is not perverse 
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or arbitrary ; one of the requirements of 
the section not having been fulfilled, 
section 34 could not be invoked in this 
case. 


8. Mr. Desai for the respondent relied 
on certain observations of this Court in 
Michael Golodetz v. Serajuddin and Go.1 in 
support of the proposition that the Court 
‘should not allow a party to an arbitra- 
tion agreement to proceed with the suit 
in “ breach of the solemn obligation to 
seek resort to the Tribunal selected by 
him”. It is however made clear in that 
decision that these observations are sub- 
“sect to the terms of section 34, one of which 
is that the other party to the agreement 
must remain “ ready and willing to do all 
things necessary for the proper conduct 
of the arbitration’. The legal position 
is explained in that decision as follows : 


“The Court ordinarily requires the 
parties to resort for resolving disputes 
arising undera contract to the Tribunal 
contemplated by them at the time of 
the contract. Thatis not because the 
Court regards itself bound to abdicate 
its jurisdiction in respect of disputes 
within its cognizance, it merely secks 
to promote the sanctity of contracts, 
and tor that purpose stays the suit. 
The jurisdiction of the Court to try the 
suit remains undisputed ; but the dis- 
cretion of the Court is on grounds of 
equity interposed it is for the 
Court, having regard to all the circum- 
stances, to arrive at a conclusion whe- 
ther sufficient reasons are made out for 
refusing to grant stay. Whether the 
circumstances in a given case make out 
sufficient reasons for refusing to stay 
a suit is essentially a question of fact.” 


9. For the reasons stated above we think 
that the appeals must succeed. Accord- 
ingly, we allow both the appeals and set 
aside the order of the High Court and 
restore that of the trial Court in each 
of these two cases. In C.A. No. 1519 of 
1974 the appellant will be entitled to 
its costs in this Court and in the High 
Court against the contesting respondent. 
In C.A. No. 1518 of 1974, considering all 





1. (1963) 2 S.J. 471: (1963) 2 An.W.R, 
(SQ,) 106: (1963) 2 M.L.J. (S.C.) 106; (1964) 
1 SQR. 19; AIR. 1963 SG, 1044, 
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aspects, we direct the parties to bear their 
own costs throughout. 


V.K. Appeals allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—A.N. Ray, G.J. K. K. Mathew 
and A. Alagiriswami, FF. 


Secretary to Government of Home 
Department, Tamil Nadu and others 


. `Appellants* 
v. 
- Salem Dharmapuri Omnibus 
Association and others 
Respondents. 


Madras Motor Vehicles Taxation Act (III of 
1931), section 4—Imposition of tax by 
G.0.M.S. No. 923, Home, dated 19th April, 
1969 and G.O. Ms. No. 434, Home, dated 
27th Febraury, 19'70—Validity. 


The High Court was clearly wrong 
-in striking down the two G.Os. namely, 
G.O. Ms. No. 923, Home, dated 19th 
April, 1969 and G.O.Ms. No. 434, Home, 
dated 27th February, 1970 for the reason 
that the levy of tax under the G.Os. was 
not an exercise of the power of taxation 
but was a measure for eliminating com- 
petition of the permit-holders of contract 
carriages, [Para. 4.] 
Case referred to:— 


G.K. Krishnan v. State of Tamil Nadu, A.1.R- 
1975 S.G. 583. 

The Judgment of the Court was delivered 
by 

Mathew, F.—The only point in these ap- 
peals is whether the High Court was right 
in striking down the two G.Os., namely, 
G.O. Ms. No. 923, Home, dated roth 
April, 1969 and G.O.Ms. No. 434, Home, 
eda 


of 1971. i 


* ÇCLAs, Nos, 1405 to 1409 i 
: 12th November, 1974.: 
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dated 27th February, 1970, for the reason 
that the levy of tax under the G.Os. was 
not an exercise of the power of taxation 
but was a measure for eliminating 
competition of the permit-holders of 
contract carriages. 


2. We have already indicated in our 
judgment in G.X. Krishnan v. State of Tamil 
Nadu, that if the Government has power 
to impose the tax, the motive or the pur- 
pose with which that power has been 
exercised is quite immaterial. Section 17 
gives power to the State Government to 
amend schedule IT or III by rules. A 
draft of any rule has to be laid on the 
table of the Legislative Assembly and the 
Tule shall not be made unless the Assembly 
approves the draft. Neither the draft 
of the rule approved by the Assembly 
nor the rule as framed by Government 
contained the purpose of imposing a 
higher tax on contract carriages, It was 
only when the rule was published that the 
Purpose of imposing the tax viz., to eli- 
minate the unhealthy competition from 
contract carriages, was added. If the 
tax was otherwise legal, it would not 
become illegal merely because it was 
intended to be used also as an instrument 
to regulate an activity within the power 
of the State, 


eS 
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3. We have already held in our judg- 
ment referred to in the preceding para- 
graph that the tax imposed on contract 
carriages by notification No. 2044, Home, 
dated goth September, 1971 is compen- 
satory in character and, therefore, the 
Government, in the exercise of its delega- 
ted power was competent to impose the 
same without, in any way, restricting the 
freedom of trade, commerce and inter- 
course, If that be so, we see no reason to 
hold that the tax imposed by the two 
notifications in question is not compen- 
satory in character and it was not con- 
tended otherwise before the High Court 
or here, 


4. The High Court was clearly wrong 
in declaring that the tax imposed by the 
two notifications was not an exercise o 
the power to tax. The judgment of the 
High Court in these appeals is set aside 
and the appeals allowed but, in the cir- 
cumstances, without any order as to 
Costs, 


V.K. Appeals allowed. 


[END oF Votume (1975) II M.L.J. 
(S.G.) J 


